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PREFACE. 


The  knowledge  of  the  leading  decisions  of  our  Courts 
of  Justice  ranks  only  second  in  importance  to  that  of 
our  more  general  Acts  of  Parliament;  and  it  has  been 
the  aim  of  the  Author  that  this  book  should  fill  a 
similar  place  with  regard  to  our  Case  Law  to  that  which 
the  ^^  Student's  Statutes  "  occupies  with  relation  to  the 
Lex  Scripta. 

The  Author  needs  not  to  be  reminded  that,  in  regard  to 
the  greater  portion  of  the  work,  he  has  ventured  to 
traverse  ground  over  which  others  had  previously  gone, 
and  the  result  of  whose  labours  has  been  to  add  to  the 
library  of  the  lawyer  the  well-known  and  deservedly 
standard  works  upon  our  Leading  Cases.  At  the  same 
time,  it  is  thought  that  the  works  alluded  to,  are,  while 
admirably  adapted  to  the  practitioner  and  to  the  student 
who  "  reads  hard,"  perhaps,  too  comprehensive  for 
ordinary  Examination  purposes,  particularly  in  these  days 
in  which  there  is  a  tendency  to  the  multiplicity  both  of 
Examinations  themselves  and  of  the  subjects  comprised 
in  them. 

The  substance  of  each  case  has  been  given  as  fully  as 
the  necessarily  limited  space  at  command  would  permit 

Li  the  abstracts  of  the  judgments  in  Parts  L,  II.,  and 
IIL,  the  actual  words  of  the  judges  (as  reported)  have 
been  given  in  every  case  where  it  was  possible  to  do  so. 

In  a  work  of  this  compass,  an  attempt  to  incorporate 
the  law  upon  the  subjects  involved  in  the  cases,  in  the 
notes  thereto,  would  have  been  simply  absurd.    The  notes 
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have  been  added,  aome  by  way  of  explanation,  some  in 
illnstration  of  those  selected  as  leading  cases,  while  many 
relate  to  subsequent  decisions  of  more  than  ordinary 
importance  and  akin  to  the  subjects  treated  of  in  the 
principal  cases.  Many  points  of  great  importance  which 
might  properly  have  been  inserted  have  been  purposely 
omitted,  because  they  are  contained  in  other  works,  and 
cannot  fail  to  be  met  with  by  the  student  in  his  course 
of  reading. 

It  will  be  seen  that  the  arrangement  of  the  subjects  in 
each  part  is  alphabetical,  which,  if  not  the  logical,  will 
probably  be  found  the  most  convenient  form. 

In  consequence  of  the  great  changes  which  will  be 
effected  should  the  proposed  Criminal  Code  now  before 
Parliament  become  the  law  of  the  land,  it  has  been 
deemed  advisable  in  the  present  edition  to  touch  the  cases 
relating  to  the  Criminal  Law  with  a  very  sparing  hand. 

The  Author  feels  bound  to  express  his  indebtedness  to 
those  Authors  and  Editors  who,  by  their  previous  labours 
in  the  same  direction,  have  so  materially  contributed  to 
lessen  his  own.  He  would  especially  mention  Dr.  Broom's 
"Constitutional  Law,"  Mr.  Smith's  "Leading  Cases," 
Mr.  Tudor's  "  Leading  Cases  on  the  Law  of  Real  Property," 
and  Messrs.  White  and  Tudor's  "  Leading  Cases  in 
Equity ; "  and  the  student  is  advised  by  all  means  to  go 
from  these  pages  to  those  if  the  time  at  his  command 
will  allow  him  to  do  so. 
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PART    I. 

CASES    IN    CONSTITUTIONAL    LAW. 

Allegiance. — Aliens. 
— fr— 

CAIiVIK'S     CASE. 

2Vmp.  6  Jac.  J.,  1608. 
[2  State  Trials,  559.] 

When  James  YI.  of  Scotland  became  James  I.  of  Caae. 
England,  and  in  consequence  the  two  kingdoms  became 
united  under  one  sovereign,  while  on  all  sides  it  was 
agreed  that  the  amteTiati  were  aliens,  the  question  arose 
as  to  whether  the  postnati  were  also  aliens.  The  king 
was  anxious  that  it  should  be  declared  that  the  union 
effected  inter-naturalization  of  the  'poatnati.  The  Com- 
mons being  opposed  to  this,  it  was  resolved  to  determine 
the  point  independently  of  Parliament  by  a  resort  to  the 
Courts.  Eobert  Calvin,  an  infant  and  a  poetTiatua  of 
Scotland,  was  consequently  made  plaintiff  in  two  suits, 
one  in  the  King's  Bench  and  the  other  in  Chancery.  On 
demurrer  the  proceedings  were  removed  into  the  Exche- 
quer Chamber,  which  was  not  unusual  with  respect  to 
cases  presenting  great  difficulty. 

I.    There  are  two  ligeances:    one    of    England  and  Abstract  oe 
another  of  Scotland.  J  Jd^n ' 

(a)  Persons  born  within  the  allegiance  of  King  James  ^*"**- 

of  his  kingdom  of  Scotland  arc  aliens  as  to  the 

kingdom  of  England. 
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(b)  Persons  bom  out  of  the  allegiance  of  King  James 
of  his  kingdom  of  England  are  aliens  as  to  the 
kingdom  of  England. 

II.  The  maxim  of  the  civil  law :  "  Quaiido  duo  jura 
concwiirent  in  und  peraond  aequum  est  ac  si  easent  in 
diverais" 

(a)  In  the  king's  person  concur  two  distinct  kingdoms ; 
therefore  it  is  as  if  they  were  in  divers  persons, 
and  consequently  the  plaintiff  is  an  alien,  having 
been  born  under  the  allegiance  of  another  king. 

(6)  The  allegiance  of  each  nation  is  several  and 
divided,  consequently  the  plaintiff  is  an  alien, 
inasmuch  as  they  that  are  born  under  several 
allegiances  are  aliens  one  to  another. 

(c)  Where  the  king  hath  several  kingdoms  by  several 
titles  and  descents  there  also  are  the  allegiances 
severaL  • 

III.  (a)  Subjects  bom  out  of  the  reach  of  the  laws  of 
England  cannot  by  judgment  of  those  laws  be 
natural  bom  subjects  of  the  king  in  respect  of  his 
kingdom  of  England. 

(b)  Subjects  who  are  not  at  the  time  and  in  the 
place  of  their  birth  inheritable  to  the  laws  of 
England  cannot  be  inheritable  to  or  partake  of 
the  benefits  and  privileges  given  by  the  laws  of 
England. 

(c)  Whatsoever  appears  to  be  out  of  the  jurisdiction 
of  the  laws  of  England  cannot  be  tried  by  those 
laws ;  but  the  plaintiff's  birth  at  Edinburgh  is  out 
of  the  jurisdiction  of  the  laws  of  England,  and 
therefore  cannot  be  tried  by  such  laws. 

IV.  Eveiy  subject  who  is  alieni  gentis,  i.e.,  alienae 
ligeantiae,  est  alienigena ;  but  such  a  one  is  the  plaintiff. 

Abetract  o!       j    rpj^g   argument  from   allec^iance.     The   ligeance   or 

arguments  °  . 

for  plain-     faith  of  the  subject  is  due  to  the  king  by  the  law  of 
nature,  which  is  part  of  the  law  of  England,  and  is  immu* 
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table.  Persons  bom  under  the  obedience^  power,  faith, 
or  allegiance  of  the  king  are  natural  subjects  and  no 
aliens.  Because  allegiance  is  a  quality  of  the  mind  and 
not  confined  ^rithin  any  place,  the  plea  confining  the 
alliance  of  the  plaintiff  to  the  kingdom  of  Scotland, 
whereby  the  defendants  make  one  local  allegiance  for  the 
natural  subjects  of  England  and  another  for  those  of 
Scotland,  is  utterly  insufficient  and  against  the  nature  of 
natural  allegiance.  Allegiance  is  due  to  the  natural 
person  of  the  king,  and  not  to  his  politic  capacity  only. 

II.  The  argument  from  the  meaning  of  the  word 
"alien."  Two  points  were  raised  on  the  plea  of  "alien 
bom."  (1.)  The  most  usual  and  best  pleading  in  this 
case  is  both  exclusive  and  inclusive,  viz.,  eoctra  ligearUiam 
domini  regis,  &c.,  et  infra  ligeantiam  cdterius  regis ^ 
which  cannot  be  pleaded  because  the  king  is  sovereign  of 
both  kingdoms,  and  one  allegiance  is  due  by  both  king- 
doms to  one  sovereign,  and  in  the  case  of  an  alien  there 
must  of  necessity  be  several  kings  and  several  allegiances. 
(2.)  No  plea  was  ever  extra  regnum  or  extra  legevi, 
which  are  circumscribed  to  place,  but  extra  ligeantiam, 
which  is  not  tied  to  any  place. 

III.  The  argument  db  inconvenienti  was  urged,  and 
several  objections  were  stated  and  answered. 

It  was  held,  that  the  postnati  vjere  not  aliens,  but  capor  Decision. 
ble  of  inheriting  land  in  England. 

AlUgiance  ia  the  tie  or  ligamen  which  binds  the  suhject  to  the  king 
in  return  for  that  protection  which  the  king  afforiU  the  subject. 
(2  Bbfc;  Com.) 

By  21  &  22  Vict  c.  48,  a  new  form  of  oath  of  allegiance  is  substi- 
tuted for  the  old  oaths  of  allegiance,  supremacy,  and  abjimition. 
Provision  is  made  for  persons  who  conscientiously  object  to  take  an 
oath,  and  for  persons  professing  the  Jewish  religion. 

An  alien  is  a  person  bom  out  of  the  allegiance  of  our  sovereign 
and  under  that  of  another.  By  the  Naturalization  Act,  1870  (33  & 
34  Yict  c.  14),  an  alien  may  hold  and  dispose  of  any  description  of 
property  (except  a  British  ship)  as  if  he  were  a  British  subject. 

For  farther  infonuation  respecting  this  case,  see  Broom's  '  Colistitu- 

tional  Law.' 
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Dispensing  Power  of  the  Crown. 


THOMAS   r.    SORREL. 

Ttm'p,  25  Car,  II. ,  1C74. 
f\''AUGHAN,  330.] 

Case.  This  was  a  qui  tarn  action  against  the  defendant  for 

selling  wine  without  a  licence,  contrary  to  the  statute  12 
Car.  II.  c.  25.  The  jury  by  special  verdict  found  that  the 
Vintners'  Company  had  been  incorporated  by  letters 
patent  9  Jac.  I.,  with  permission  to  sell  wine  non  ob- 
stante the  7  Edw.  VI.  They  also  found  that  the  12 
Car.  II.  c.  25  did  not  extend  to  the  Vintners'  Company, 
and  that  the  defendant  was  a  member  of  that  company. 
The  chief  question  to  be  determined  was  as  to  the 
validity  or  otherwise  of  the  dispensation  by  means  of  the 

judgment  l^^-ters  patent.  Judgment  was  delivered  by  Vaughan, 
C.  J.  Actus  qua  actus  non  est  malus.  Men's  acts  are 
good  or  bad  only  as  they  are  commanded  or  prohibited  by 
a  law.  Where  there  is  no  law  there  is  no  transgression, 
whence  it  follows  that  every  malum  is  a  m/xlum  pro- 
hibitum by  some  law.  The  king  may  dispense  with 
malum  prohibitum  by  statute  indefinitely  understood, 
but  not  with  every  m^um  prohibitum  by  statute,  though 
prohibited  by  statute  only.  It  is  generally  true  that 
malum  per  se  cannot  be  dispensed  with ;  but  thence  to 
infer  that  every  malum  which  the  king  cannot  dispense 
with  is  milium  per  se  is  not  true.  Those  things  are 
mala  in  se  which  can  never  be  made  lawful.  Where  the 
suit  is  only  the  king's  for  breach  of  a  law  which  is  not  to 
the  particular  damage  of  any  third  person  the  king  may 
dispense ;  but  where  the  suit  is  only  the  king's,  but  for 
the  benefit  and  safety  of  a  third  person,  and  the  king  is 
entitled  by  the  prosecution  and  complaint  of  such  third 
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person,  the  king  cannot  dispense  with  the  suit  but  by 
consent  of  the  party  concerned.  [Many  precedents  of 
licences  to  corporations  were  mentioned,  and  the  objec- 
tion urged  that  the  king  could  not  dispense  in  the  case  of 
a  corporation  was  overruled.]  The  king  could  not  better 
answer  the  end  of  the  Act  [7  Edw.  VI.]  than  to  restrain 
the  sellers  to  the  corporation  of  Vintners,  the  end  of  the 
Act  being  only  that  every  man  should  not  sell  wine  that 
would,  as  they  might  when  the  Act  was  made,  and  not  to 
restrain  convenient  numbers  to  sell  for  the  kingdom's  use. 
Therefore  judgment  quod  querens  nil  capiat 

The  cnirent  of  authority  serves  to  show  that  the  prerogative  of 
dispensiiig  by  non  obstante  with  Acts  of  Parliament,  was,  subject  to 
certain  restrictions,  recognised  in  former  times  as  vested  in  the  Crown  ; 
that  it  was  repeatedly  exercised  during  the  sixteenth  and  seventeenth 
centuries  is  certain  ;  that  it  was  often  abused  is  no  less  certain  ;  and 
that  its  misuser  eventually  cost  King  James  II.  his  crown  is  known  to 
all.     (Broom's  *  Constitutional  Law/  ) 


OODDEir  V.  HALES. 

Temp.  2  Jac.  Il.y  1686. 

[2  Shower's  Reports,  475.] 

This  was  an  action  against  Sir  E.  Hales  (an  officer  in  Case, 
the  army)  for  neglecting  to  take  the  oaths  of  supremacy 
and  allegiance  as  a  military  officer,  pursuant  to  25  Car.  II. 
The  defendant  pleaded  dispensation  by  the  king's  letters 
patent,  and  the  plaintiff  demurred.  The  question  was 
whether  the  king  had  power  so  to  dispense. 

Judgment  was  delivered  by  Herbert,  L.C.J.,  who  stated  Abstract  of 
that  in  the  opinion  of  all  the  judges  but  two  the  kings  of  ^^  ^^ ' 
England  were  absolute  sovereigns ;  that  the  laws  were  the 
king^s  laws ;  that  the  king  had  a  power  to  dispense  with 
any  of  the  laws  of  government  as  he  saw  necessity  for  it ; 
that  he  was  sole  judge  of  that  necessity ;  that  no  Act  of 
Parliament  could  take  away  that  power ;  and  that  this 
was  such  a  law.    Judgment  for  defendant. 
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TH£    CASE    OF    THS    ^SETESf    BIBHOF& 

Tewp.  4  Jac.  ILy  16SS. 
[12  State  Trials,  183.] 

Caae.  Ox  the  4th  April,  1C87,  James  issued  his  first  Declaration 

of  Indulgence,  authorising  Roman  Catholics  and  other  Dis- 
senters to  exercise  their  religion  freely  and  openly,  and 
suspending  the  peoal  laws  then  in  force  against  the  Non- 
conformists. Nothing  was  done,  however,  to  give  effect  to 
this  Declaration,  and  a  second  was  issued  on  the  27th 
April,  1688.  By  Order  in  Council  this  Declaration  was 
enjoined  to  be  publicly  read  twice  in  all  churches  and 
chapels  throughout  the  kingdom.  On  May  18th  a  meeting 

Petition  to   of  eminent  divines  was  held  at  Lambeth  and  a  petition  to 

the  King.  ,  '^ 

the  king  was  drawn  up  by  the  Archbishop  of  Canterbury 
and  signed  by  himself  and  six  other  bishops,  beseeching  the 
king  not  to  insist  upon  their  distributing  and  reading  the 
Declaration,  because  it  "  is  founded  upon  such  a  diapens- 
ing  power  as  hath  often  been  declared  illegal  in  Parlia- 
ment" On  the  petition  being  presented  to  the  king  he 
said  that  he  considered  it  a  standard  of  rebellion,  that 
God  had  given  him  the  dispensing  power  and  he  would 
maintain  it.  The  petitioners  were  summoned  to  appear 
before  the  Pri\7  Council  on  the  8th  of  Juna  After  having 
at  the  king's  command  acknowledged  their  signatures  to 
the  petition,  they  were  informed  that  a  criminal  inform«a- 
tion  for  libel  would  be  exhibited  against  them.  They 
refused  to  enter  into  recognisances,  insisting  on  their 
privilege  as  peers,  and  a  warrant  was  drawn  up  for  their 
committal  to  the  Tower. 

Piex  The  bishops  having  been  brought  before  the  Court  on 

June  loth,  the  first  day  of  Term,  pleaded  "  Not  Guilty." 
The  trial  was  fixed  for  June  29th. 

Trial.  Judges,  Sir  R.  Wright,  LC.J.,  HoUoway,  J.,  Powell,  J. 

and  Allybone,  J. 
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On  the  4tb  and  27th  of  April,  His  Majesty  published  Abstract  of 
his  Declarations,  and  caused  the  same  to  be  printed  and  tion™*' 
published  and  to  be  twice  publicly  read  in  all  churches 
and  chapels  throughout  the  kiDgdom.  The  defendants 
consulted  and  conspired  to  diminish  the  regal  authority 
and  prerogative  and  to  infringe  and  elude  the  said  order ; 
and  in  prosecution  and  execution  of  such  conspiracy  they 
falsely,  uulawfully,maliciously,seditiously,  and  scandalously 
composed  and  wrote  and  published  a  false,  feigned,  mali- 
cious, pernicious,  and  seditious  libel  in  writing  concerning 
the  king  and  his  royal  Declaration  and  order,  under  pre- 
tence of  a  petition.  Prayer  by  the  Attorney-General  for 
due  process  of  law  against  the  defendants. 

Much  time  was  spent  in  regard  to  the  proof  of  the 
handwriting  of  the  bishops,  which  point  was  at  length 
settled  by  calling  a  clerk  of  the  Council,  who  swore  that 
he  had  been  present  when  each  had  owned  his  signature 
to  the  petition. 

It  being  necessary  to  prove  the  publication  in  Middle- 
sezy  Lord  Sunderland  was  called  to  prove  the  presentation 
to  the  king.  The  Court  agreed  that  this  was  a  publication 
in  law. 

In  the  petition  the  defendants  humbly  beg  and  desire  Abstract  of 
of  the  king  that  he  would  not  insist  on  the  reading  and  foMhe^ 
publishing  of  the  Declaration.    Where  a  subject  is  com-  ^e^«od«i*«- 
manded  by  the  king  to  do  what  he  conceives  to  be  against 
law  and  his  conscience,  he  may  humbly  apply  to  the  king 
and  tell  him  why  he  does  not  concur.    The  king's  Decla- 
ration purports  to  suspend  certain  penal  laws,  but  Parlia- 
ment has  several  times  declared  that  such  a  power  to  dis- 
pense with  laws  can  only  be  exercised  by  Act  of  Parlia- 
ment.    [Several  instances  were   brought  forward.]     To 
dispense  with  a  law  must  argue  a  power  greater  than,  or 
at  least  as  great  as,  that  which  made  the  law ;  but  the 
legislative  power  is  lodged  in  King,  Lords,  and  Commons. 
When  anything  comes  under  the  knowledge  of  the  special 
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guardians  of  the  law  of  uDiforroity  (as  the  bishops  are  by 
1  ElLz.  c.  2),  that  ^^^^  *  tendency  to  destroy  the  foundation 
of  the  Church,  as  the  suspension  of  the  laws  relating  to 
the  Church  must  do,  it  concerns  them  that  have  no  other 
remedy  to  address  the  king  by  petition  about  it ;  and  if 
a  proper  remedy  be  pursued,  words  that  else  would  be 
scandalous  being  in  a  regular  course  are  no  scandal.  There 
could  have  been  no  design  to  diminish  the  prerogative, 
because  the  king  hath  no  such  prerogative.  Seditious  the 
petition  could  not  be,  nor  could  it  stir  up  sedition  in  the 
minds  of  the  people,  because  it  was  presented  to  the  king 
in  private  and  alone.  False  it  could  not  be,  because  the 
matter  of  it  is  true  ;  there  could  be  nothing  of  malice  in 
it,  for  the  occasion  was  not  sought :  the  thing  was  pressed 
upon  them  ;  and  a  libel  it  could  not  be,  because  the  intent 
was  innocent,  and  they  kept  within  the  Act  (13  Car.  11. 
St.  1)  that  gives  the  subject  leave  to  apply  to  his  prince 
by  petition  when  he  is  aggrieved. 
Abstract  of  Can  the  bishops  out  of  Parliament  present  a  petition  to 
forlhe"  the  king  ?  They  should  have  stayed  till  complaint  had 
toIj!*  "^  covci^  from  the  Commons  in  Parliament,  and  then  it  had 
been  regular  for  them  to  address  the  king,  but  they  were 
too  nimble  (sic).  At  the  end  of  the  Declaration  it  was 
stated  that  a  Parliament  would  be  called  in  November. 
Might  not  the  bishops  have  acquiesced  under  their  passive 
obedience  till  the  Parliament  met?  "Why,"  ask  the 
defendants,  "are  these  words  put  in  the  information, 
'seditious,*  'malicious,*"  and  there  is  no  malice  or  sedition 
found  ?  If  the  thing  be  illegal,  the  law  says  it  is  sedi- 
tious ;  if  the  act  be  unlawful,  the  law  supplies  the  malice 
and  evil  intention.  Have  they  given  evidence  of  any 
declaration  in  Parliament?  What  is  a  declaration  in 
Parliament,  but  a  bill  that  is  passed  by  the  King,  Lords, 
and  Commons  ?  Is  a  transaction  in  the  House  of  Com- 
mons a  declaration  in  Parliament  ?  Are  those  transactions 
which  the  defendants  have  given  in  evidence  declarations 
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in  Parliament?  The  king  may  make  constitutions  and 
orders  in  matters  ecclesiastical  out  of  and  without  the 
Parliament.  Is  not,  then,  this  raising  a  question  upon  the 
kiDg*8  prerogative  in  issuing  declarations,  and  upon  the 
king's  power  and  right  in  matters  ecclesiastical  ?  Doth 
not  this  tend  to  stir  up  sedition  ?  To  come  to  the  king's 
face  and  tell  him  as  they  do  here  that  he  has  acted 
illegally  doth  prove  the  matter  to  be  libellous.  Access 
by  petition  to  the  king  is  open  to  all,  but  because  this  is 
so,  may  each  one  suggest  what  he  pleases  in  his  petition  ? 
There  is  a  great  deal  of  difference  between  not  doing  a 
thing  that  is  commanded  if  one  be  of  opinion  that  it  is 
unlawful,  and  coming  to  the  king  with  a  petition  highly 
reflecting  upon  the  Government,  and  with  scandalous 
expressions  telling  him.  Sir,  you  act  illegally  ;  you  require 
of  us  that  which  is  against  prudence,  honour,  or  conscience, 
as  the  bishops  do  in  this  petition. 

The  transactions  alleged  on  the  part  of  the  defendants  Abstract  of 
are  not  declarations  in  Parliament.  Sometimes  the  dis-  mSig™. 
pensing  power  has  been  allowed,  as  in  Richard  II.'s  time, 
and  sometimes  it  has  been  denied,  and  the  king  did  once 
waive  it.  The  questions  for  the  jury  are — (1)  Is  there 
proof  of  a  publication  ?  (2)  If  so,  is  it  a  libel  ?  The 
Lord  Chief  Justice  and  AUybone,  J.,  gave  it  as  their 
opinion  that  the  petition  was  a  libel,  while  HoUoway  and 
Powell,  JJ.,  dissented.  In  his  address  the  last  mentioned 
judge  said,  ''I  cannot  see  anything  of  sedition  or  any 
other  crime  fixed  upon  these  reverend  fathers,  my  lords 
the  bishops." 

The  jury  returned  a  verdict  of  Not  Guilty.  Verdict. 

Hence,  the  sovereign  cannot  of  his  own  authority 
dispense  with  existing  laws ;  and  it  is  the  Hght  of  every 
subject  to  petition  the  sovereign. 

By  the  Bill  of  Rights  it  was  specially  declared  that  '^  the  pretended 
power  of  nupending  of  laws  by  legal  authority  without  consent  of 
Parliament  is  illegal,"  and  that  "  the  pretended  power  of  dispensing 
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with  laws  or  the  eJiecution  of  laws,  by  regal  authority,  as  it  hath  heeti 
assumed  and  exercised  of  UiU*^  is  illegal/'  It  was  also  declared  that 
subjects  have  a  right  to  petition  the  king,  which  right,  however, 
seems  to  be  at  least  implied  in  Magna  Charta.  (See  on  this  subject 
May,  Const  Hist,  436).  A  ^'  libel "  has  been  defined  as  ''  any  writing, 
picture,  or  other  sign,  which  immediately  tends  to  injure  the  character 
of  an  individual,  or  to  occasion  mischief  to  the  public,"  (1  Starkie 
on  LibeL)  "  Sedition "  comprises  all  offences  against  the  king  and 
the  Government  which  are  not  capital,  and  do  not  amount  to  the 
crime  of  treason ;  and  all  contemptuous,  indecent,  or  malicious 
observations  upon  the  person  of  the  king  or  his  government, 
whether  by  writing  or  speaking,  or  by  tokens  calculated  to  lessen 
him  in  the  esteem  of  his  subjects.     (Tomlin,  Law  Diet.) 

For  further  information  respecting  this  case  see  Broom's  '  Con ' 
stitutional  Law/ 
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WII.KS8  V.  WOOD. 

Tefmf.  3  Gto,  IIL,  1763. 
[19  State  Trials,  153.] 

Case.  Mr.  Wood,  with  several  of  the  king's  messengers  and 

a  constable,  entered  Mr.  Wilkes's  house,  and  broke  his 
locks  and  seized  his  papers,  pursuant  to  a  general  warrant 
of  Lord  Halifax,  Secretary  of  State,  which  directed  the 
messengers  to  take  a  constable  to  their  assistance,  and 
"to  make  strict  and  diligent  search  for  the  authors, 
printers,  and  publishers  of  a  seditious  and  treasonable 
paper,  entitled  '  The  North  Briton/  No.  45,  &c. ;  and  these 
or  any  of  them  having  found,  to  apprehend  and  seize 
together  with  their  papers.  Mr.  Wilkes  was  arrested 
under  this  warrant,  and  his  papers  were  seized  The 
plaintiff  hereupon  brought  an  action  of  trespass,  laying 
the  damages  at  £5000. 

Pleas.  The  pleas  were  (1)  not  guilty,  (2)  a  special  justification. 

Abstract  of  The  law  never  admits  of  a  general  search-warrant.  No 
magistrate  is  capable  of  delegating  any  such  power.    If 


argument 
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the  warrants  were  once  found  to  be  legal  it  would  fling  for  pUin- 
our  liberties  into  a  very  unequal  balance. 

The  facts  of  the  case  were  proved. 

These  warrants  have  been  issued  as  far  back  as  the  Abstract  of 

argnment 

coarts  of  justice  could  lead  them*  The  Act  of  Geo.  II.  for  for  defence, 
taking  up  vagrants  allowed  a  general  search-warrant. 
These  warrants  existed  before,  at,  and  since  the  Revolu- 
tion, and  have  not  been  impeached  till  now.  [The  ques- 
tion as  to  the  legality  of  the  warrant  was  gone  into,  and 
many  precedents  of  the  same  kind  of  warrants  were 
produced.] 

In  summing  up,  Pratt,  C.  J.,  stated  it^to  be  his  opinion  Abstract  of 
that  the  precedents  produced  were  no  justification  of  a  "p"^^"^' 
practice  in  itself  illegal  and  contrary  to  the  fundamental 
principles  of  the  constitution. 

The  jury  found  for  the  plaintiff — damages  £800.  Verdict. 

Hence,  it  is  not  lawful  for  a  Secretary  of  State  to 
issus  a  general  warrant  to  search  for  and  seize  the 
papers  of  the  author  (not  named)  of  a  seditious  libel. 


LEACH  V.  MONET. 

Temp.  6  Geo.  IIL,  1765. 
[19  State  Trials,  1001.] 

In  pursuance  of  the  warrant  of  Lord  Halifax,  mentioned  Case. 
in  Wilkes  v.  Wood  {ante),  the  messeugers  entered  the 
house  of  the  plaintiff,  a  printer,  and  seized  and  im- 
prisoned him  for  four  days,  when  he  was  released,  as  it 
appeared  he  was  not  the  printer  of  the  alleged  seditious 
libeL  The  plaintiff  brought  an  action  of  trespass,  and  at 
the  trial  the  jury  found  for  him  to  the  extent  of  £400 
damages  besides  his  costs.  At  the  trial  a  bill  of  excep- 
tions was  tendered  by  the  defendants,  and  a  writ  of  error 
was  afterwards  brought  by  them. 

Here  it  is  not  contended  that  the  common  law  gave  Abstract  of 
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judgment 
of  Conrt  of 
£]Tor. 


Inference. 


the  officer  the  authority  to  apprehend ;  nor  that  there  is 
any  Act  of  Parliament  which  warrants  this  case.  There- 
fore it  must  stand  upon  principles  of  common  law.  It 
is  said  that  the  usage  has  been  so ;  and  that  many  such 
warrants  have  been  issued  since  the  Revolution  down  to 
this  time.  But  a  usage  to  grow  into  law  ought  to  be  a 
general  usage,  communitur  nsitata  et  approbata;  and 
which,  after  a  long  continuance,  it  would  be  mischievous 
to  overturn.  This  is  only  the  usage  of  a  particular  office, 
and  contrary  to  the  usage  of  all  other  justices  and  con- 
servators of  the  peace.  No  degree  of  antiquity  can  give 
sanction  to  a  usage  bad  in  itself,  as  this  is.  The  judg- 
ment must  be  affiimcd. 

Hence,  it  is  not  lawful  for  a  Secretary  of  State  to 
issue  a  general  tvar^^ant  to  search  for  and  seize  the 
author  (not  named)  of  a  seditious  libel. 

This  case  went  off  without  any  judicial  decision  on  any  of  the 
chief  points  which  were  raised  in  it.  The  only  point  professed  to  be 
regularly  adjudged  was  that  the  warrant  in  question  had  not  been 
pursued.  Whether  a  Secretary  of  State  is  a  conservator  of  the  peace 
ex  officio,  and  as  such,  within  the  equity  of  the  statutes  in  favour  of 
justices  of  the  peace ;  whether  he  has  power  to  commit  for  any 
offence  under  high  treason ;  whether  a  single  privy  counsellor  has 
a  right  to  commit  in  any  case  ;  whether  a  warrant  for  the  seizure 
of  papers  could  not  be  justified  in  the  case  of  a  seditious  libel ;  and 
whether  a  general  warrant,  neither  naming  the  offender  nor  other- 
wise describing  him,  except  by  relation  to  the  offence  committed, 
could  be  maintained  at  common  law  ;  all  these  important  questions 
were  left  unadjudged.  However,  enough  was  said  by  the  court  on 
the  last  of  them  to  evince  that  all  the  four  judges  thought  general 
warrants  to  seize  the  person  universally  illegal,  except  where  the 
granting  of  them  was  specially  authorised  by  Act  of  Parliament. 
(Note  by  Hargrave,  19  St.  Tr.  1028.) 
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"EJSrSlCK  V.   CABBIKaTON. 

Temp,  6  Geo,  III,,  1765. 

[19  State  Trials,  1030.] 

This  was  an  action  of  trespass^  in  which  the  plaintifif  Case. 
sued  the  defendant  and  three  other  king's  messengers  for 
breaking  into  and  entering  the  plaintiff's  house  and 
seizing  and  carrying  away  some  of  his  books  and  papers. 
The  messengers  were  acting  in  pursuance  of  a  warrant 
from  Lord  Halifax,  a  Secretary  of  State,  "  which  directed 
the  defendants  to  search  for  and  seize  the  plaintiff  and  to 
bring  him,  together  with  bis  books  and  papers,  before  the 
Secretary  of  State,"  and  the  circumstances  were  very 
similar  to  those  in  Wilkes  v.  Wood  (ante),  the  name  of 
the  paper  in  which  the  alleged  seditious  libel  had  been 
published  being  "The  Monitor,  or  British  Freeholder." 
A  special  verdict  was  returned,  setting  forth  (inter  alia) 
that  the  defendants  had  acted  in  pursuance  of  the  said 
warrant,  and  "  that  at  different  times  from  the  time  of  the 
Kevolution  to  this  present  time  the  like  warrants  have 
been  frequently  granted  by  the  Secretaries  of  State." 
This  special  verdict  was  twice  argued,  and  after  having 
taken  time  to  consider,  Camden,  U.  J.,  delivered  judgment 
for  the  plaintiff. 

A  Secretary  of  Stat^  does  not  require  the  power  of  a  Abstract  of 
magistrate.  It  is  not  consonant  to  the  wisdom  or  analogy  ^* 
of  our  law  to  give  a  power  to  commit  without  a  power  to 
examine  upon  oath,  which  the  Secretary  of  State  doth  not 
presume  to  exercise — how  then  can  he  commit  ?  The 
exception  of  the  House  of  Commons  in  this  case  is  no 
precedent  for  other  cases.  In  the  time  of  Elizabeth  the 
judges  knew  of  no  such  committing  magistrate  as  a 
Secretary  of  State.  No  treatise,  case,  record,  or  statute 
has   ever  called   the   Secretary   of  State  a  conservator 
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from  the  beginning  of  time  down  to  the  case  of  B^x  v. 

The  common  law  of  England  knows  no  such  magistrate. 
The  power  so  claimed  by  the  Secretary  of  State  to  issue 
his  warrant  to  seize  the  person  described,  and  to  brings 
him  with  his  papers  to  be  examined,  is  not  supported  by 
one  single  citation  from  any  law  book  extant.  It  is  claimed 
by  no  other  magistrate  in  this  kingdom  but  himself: 
the  great  executive  hand  of  criminal  justice,  the  Lord 
Chief  Justice  of  the  Court  of  King's  Bench  (Chief  Justice 
Scroggs  excepted),  never  having  assumed  this  authority. 
If  it  is  law  it  will  be  found  in  our  books ;  if  it  is  not  to 
be  found  thei*e,  it  is  not  law.  Where  is  the  written  law 
that  gives  any  magistrate  such  a  power  ?  There  is  none. 
To  search,  seize,  and  carry  away  all  the  papers  of  the 
subject  upon  the  first  warrant ;  that  such  a  right  should 
have  existed  from  the  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  and  never  yet  have  found  a 
place  in  any  book  of  law,  is  incredible.  But  if  so  strange 
a  thing  could  be  supposed,  the  law  could  not  be  decided 
upon  such  evidence.  *'  As,  therefore,"  said  the  Lord  Chief 
Justice,  "  no  authority  in  our  books  can  be  produced  to 
support  such  a  doctrine,  and  so  many  Star-Chamber 
decrees,  ordinances,  and  Acts  have  been  thought  necessary 
to  establish  a  power  of  search,  I  cannot  be  persuaded  that 
such  a  power  can  be  justified  by  the  common  law;"  and 
Decision.  "  we  are  all  of  opinion  that  the  warrant  to  seize  and  carry 
away  the  party's  papers  in  the  case  of  a  seditious  libel  is 
illeg&l  and  void." 

Hence,  it  is  'iiot  lawful  for  a  Secretai^y  of  State  to 
isatic  a  general  warrant  to  seize  the  papers  of  the  author 
(jiarfud)  of  a  seditious  libel. 

"  The  law  as  now  recognised  upon  the  subject  before  us,"  writes 
Dr.  Broom,  in  his  *  Constitutional  Law,'  "  may  thus  be  epitomised. 
The  sovereign  cannot  personally  arrest  a  man  or  commit  a  man 
by  word  of  mouth,  though  he  may  do  so  by  matter  of  record^  or 
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warrant  setting  forth  the  offence  chaiged,  in  order  that  the  court  may 
determine  whether  it  be  known  to  our  law ;  if  so,  whether  it  be 
bailable  or  not.  The  power  thus  inherent  in  the  sovereign  has  by 
him  been  delegated  to  his  privy  council,  or  to  his  Secretary  of  State  ; 
the  power  of  this  high  official  to  interfere  with  the  subject's  liberty  , 
being  restricted  to  cases  only  where  treason  or  treasonable  practices 
are  assignable  as  showing  ground  for  its  exercise.  His  power  does  not 
extend  to  authorise  the  seizure  of  papers  of  an  accused/* 

For  the  resolutions  of  the  House  of  Commons  hereon,  and  for 
further  information  generally  respecting  the  cases  of  Wilkes  v.  Wood^ 
Leach  V.  Money,  and  Entich  v.  Carrington,  see  Broom's '  Constitutional 
Law.' 


Goverfiors. 


PABRIGAS  V.  MOSTTigr. 

Tifmp,  15  Gto.  Ill, 

[Cowpbr's  Aepobts,  161.] 

This  was  an  action  of  trespass  in  the  Common  Pleas  o^ae. 
against   the   Governor  of  Minorca  for  assault,  false  im- 
prisonment, and  banishment,  to  which  defendant  pleaded  : 

(1.)  Not  guilty ;  (2.)  a  special  justification,  to  the  effect  Pieaa. 
that  the  defendant  was  Governor  of  Minorca,  and  acted 
in  that  capacity  and  under  obligation  to  preserve  the 
peace  and  government  of  the  island. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  £3000  Verdict 
damages  and  costs. 

The  case  was  twice  argued  on  error  upon  these  two  Proceedings 
questions — (1.)  Whether  in  any  case  an  action  can  be 
maintained  in  this  country  for  an  imprisonment  com- 
mitted at  Minorca  upon  a  native  of  that  place  ?  (2.)  Sup- 
posing an  action  will  lie  against  any  other  person,  whether 
it  can  be  maintained  against  the  governor  acting  as  such 
in  the  peculiar  district  of  the  Arraval  of  St.  Phillip's  ? 

The  judgment  was  delivered  by  Lord  Mansfield,     It  is  Abstract  of 
impossible  there   ever  could   exist  a  doubt  but  that  a 
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subject  borD  in  Minorca  has  as  good  a  right  to  appeal  to 
the  king's  courts  of  justice  as  one  that  is  bom  within  the 
sound  of  Bow  bell.  For  many  reasons,  if  an  action  for  an 
.  injury  of  this  kind  by  one  individual  against  another  in  a 
country  beyond  the  seas,  but  within  the  dominion  of  the 
Crown  of  England,  did  not  lie  against  any  other  man,  it 
shall  most  emphatically  lie  against  the  governor.  In 
every  case,  to  repel  the  jurisdiction  of  the  King's  Court 
you  must  show  a  more  proper  and  more  sufficient  juris- 
diction ;  for  if  there  is  no  other  mode  of  trial,  that  alone 
will  give  the  king's  Courts  a  jurisdiction.  In  this  case 
no  other  jurisdiction  is  shown,  even  so  much  as  in  argu- 
ment. And  if  the  king's  Courts  of  justice  cannot  hold 
plea  in  such  case,  no  other  Court  can  do  it.  The  governor 
must  be  tried  in  England  to  see  whether  he  has  exercised 
the  authority  delegated  to  him  legally  and  properly;  or 
whether  he  has  abused  it  in  violation  of  the  laws  of 
England  and  the  trust  reposed  in  him.  In  every  light  in 
which  I  see  the  subject  I  am  of  opinion  that  the  action 
holds  emphatically  against  the  governor  if  it  did  not  hold 
in  the  case  of  any  other  person.  I  am  clearly  of  opinion 
not  only  against  the  objections  made,  but  that  there 
does  not  appear  a  question  upon  which  the  objections 
could  arise. 

The  three  other  judges  concurred. 

Hence,  a  native  of  an  English  colony  may  sue  ilie 
governor  of  the  colony  in  England  for  an  injury  com- 
miited  by  the  governor  in  the  colony. 
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CAICEBON    V.    KYTE. 

6  &  6  WiXL  IV.,  1835. 

[3  Knafp's  Pbivt  Council  Caseb^  332.] 

Kyie^  the  deputy  of  the  vendue  master  of  the  colony  cf  Case. 
Berbice,  brought  an  action  in  the  Supreme  Court  of  Civil 
Justice  of  Demerara  and  Essequibo,  to  recover  from 
Cameron,  the  purchaser  of  an  estate  sold  by  Kyte  by 
public  vendue^  a  commission  of  5  per  cent,  on  the  pur- 
chase money.  Cameron  contended  that  1^  per  cent,  only 
was  of  right  payable.  The  claim  was  founded  on  certain 
resolutions  of  the  Dutch  West  India  Company  in  1735 
and  1747,  which  Kyte  contended  had  the  authority  of 
law,  and  an  ancient  usage  prevailing  from  that  time  till 
December,  1810,  when  Qovemor  Gordon  made  a  procla- 
mation reducing  the  amount  of  commission  from  5  to  1^ 
per  cent. ;  and  he  contended  that  this  act  had  no  validity, 
while  Cameron  insisted  that  it  was  sufficient  in  point  of 
law  to  alter  the  compensation.  The  Court  decided  against 
Cameron,  who  appealed  to  the  Privy  Council. 

Judgment  was  delivered  by  Parke,  B. 

The  only  question  is  as  to  the  validity  of  the  governor's  Abstract  of 
proclamation.  The  governor,  with  the  consent  of  the  J'*^*^®'^  * 
Court  of  Policy,  could  have  reduced  the  compensation ; 
but,  although  this  Coui-t  expressed  its  approbation,  this 
did  not  constitute  a  consent  in  the  sense  required ;  viz.,  to 
give  validity  to  the  meajsure  as  a  legislative  act  of  the 
governor  and  Court  of  Policy.  The  alleged  acquiescence 
of  the  king^s  government  in  the  order  by  non-objection  is 
not  equal  to  express  authority.  If  the  king  had  ex- 
pressly sanctioned  it,  it  would  have  been  obligatory  from 
that  date;  but  when  the  royal  confirmation  is  to  be 
inferred  from  acquiescence  who  shall  say  when  that 
operated?    There  is  no  proof  that  the  notification  was 
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ever  communicated  to  his  Majesty,  which  would  be  neces> 
sary  to  found  the  argument  of  acquiescence.  Then  the 
question  is  reduced  to  this  single  pointy  whether  or  not 
such  an  authority  as  was  exercised  in  this  case  can  be 
implied?  The  governor's  commission  contains  no  such 
power.  There  being,  therefore,  no  express  authority  from 
the  Crown,  the  right  must,  if  it  exist  at  all,  be  implied 
from  the  nature  of  the  office  of  governor.  If  the  governor 
be,  as  we  think  he  is,  an  officer  with  merely  a  limited 
authority  from  the  Crown,  his  assumption  of  an  act  of 
sovereign  power  out  of  the  limits  of  such  authority  would 
be  purely  void,  and  the  courts  of  the  colony  could  not  give 
it  any  legal  effect.  We  are  of  opinion  that  the -governor 
was  not  in  point  of  law  competent  to  make  this  order, 
and  that  it  was  not  valid  and  obligatory.  [Judgment 
affirmed.] 

Hence,  the  governor  of  a  colony  has  a  Umited,  and 
not  absohUe  cmthority,  from  the  Grown;  and  his  a«- 
au/mption  ofa/nact  of  sovereign  power  beyond  the  limits 
of  hie  a/uthority  ia  void. 


niiiii  V.  BiaoR 

Temp,  6  Vict.  1841. 
[3  Moore's  Privt  Council  Cases,  465.] 

Case.  An  action  of  debt  was  brought  in  the  Court  of  First 

Instance  of  Civil  Jurisdiction  of  Trinidad,  against  Sir 
George  Hill,  the  Governor  of  Trinidad.  The  debt  was 
incurred  in  England,  and  previously  to  his  appointment  as 
governor.  The  governor  came  into  Court  under  protest, 
and  pleaded  that  as  governor  he  was  not  liable  to  be  sued 
in  the  said  Court.  The  plea  was  demurred  to  and  judg- 
ment prayed.  The  demurrer  was  allowed,  and  judgment 
ordered  to  be  entered  for  the  plaintiffs. 
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The   governor  appealed   from   this    judgment   to  the 
Privy  Council 

The  appellant  being  lieutenant-governor  of  the  colony  Abstract  of 
is  exempted  from  being  called  on  for  liabilities  in  the  for  the 
colony  over  which  he  is  placed.     By  his  commission  he  is  *^^  ^^ 
vested  with  the  legislative  as  well  as  the  executive  power; 
hui  exemption  cannot  therefore   be   merely  personal  as 
from  arrest,  but  is  much  higher;  he  is  not  within  the 
jurisdiction  of  the  Courts ;  they  are  incompetent  to  enter- 
tain a  suit  or  to  pronounce  judgment  therein  against  him. 
[The  judgment  of  Lord  Marutjield  in  Fahrigas  v.  Mostyn 
was  urged.]    "  The  governor  is  in  the  nature  of  a  viceroy, 
and  of  necessity  part  of  the  privileges  of  the  king  are 
communicated  to  him  during  the  time  of  his  government. 
No  criminal  prosecution  lies  against  him,  and  no  civil 
action  will  lie  against  him,  because  ...  he  might  be  put 
in  prison." 

The  proposition  contended  for  by  the  appellant  cannot  Aiistraet  of 
be  supported  on  principles  either  of  law  or  justice.    The  fjfthe  re- 
protection  sought  would  give  impunity  to  every  governor  "P^'*^^'**^- 
of  a  colony  for  any  act  committed  by  him  in  the  colony 
over  which  he  is  set ;  and  release  him  from  every  contract 
or  civil  obligation.    Even  the  sovereign  has  no  such  ex- 
travagant prerogative.    The  appellant  may  be  free  from 
arrest,  but  if  so  can  it  be  argued  that  his  property  is  not 
liable? 

Judgment  was  delivered  by  Lord  Brougha/m,.  If  it  be  Abstract  of 
said  that  the  governor  of  a  colony  is  quasi  sovereign,  the 
answer  is,  that  he  does  not  even  represent  the  sovereign 
generally,  having  only  the  functions  delegated  to  him  by 
the  terms  of  his  commission,  and  being  only  the  officer  to 
execute  the  specific  powers  with  which  that  commission 
clothes  him.  By  our  law  and  constitution  the  supreme 
power  in  the  State  is  not  in  the  sovereign,  but  in  the 
Parliament,  the  sovereign  himself  being  liable  to  be  sued, 

though    in    a    particular   manner.      The    consequences 

c  2 
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imagined  to  follow  from  holding  the  governors  liable  to 
action  like  their  fellow  subjects  are  incorrectly  stated,  and 
if  true  would  not  decide  the  question.  For  it  by  no 
means  follows  that  because  an  action  may  be  maintained 
and  judgment  recovered,  therefore  the  same  process  must 
issue  against  the  governor  as  against  another  person 
pending  his  government.  His  being  liable  to  be  taken  in 
execution  is  not  the  necessary  consequence  of  his  being 
liable  to  have  a  judgment  against  him.  In  Fabrigas  v. 
Moatyn  the  decision  is  not  against  the  liability  of  Qovemor 
Mostyn  to  be  sued  in  the  island  during  his  government, 
even  for  acts  of  state  done  by  him,  much  less  for  a  private 
debt  contracted  in  his  individual  capacity  before  his 
government  commenced.  There  is  no  doubt  a  dictum,  of 
Lord  Mansfield  in  giving  the  judgment--that  ''the 
governor  is  in  the  .nature  of  a  viceroy,  and  that  therefore 
locally  during  his  government  no  civil  or  criminal  action 
will  lie  against  him."  And  the  only  reason  given  for  this 
position  is  because  upon  process  he  would  be  subject  to 
imprisonment  It  is  a  possibility  that  the  expressions 
used  may  have  been  somewhat  altered  in  the  report,  but, 
supposing  the  report  is  accurate,  the  decision  in  no  way 
supports  the  contention  of  the  appellant.  [Judgment 
affirmed.] 

Hence,  ike  governor  of  an  English  colony  may  he 
sued  for  a  debt  va  the  Court  of  First  iTistance  in  the 
colony. 

For  fiirther  information  reBpectiiig  this  case,  see  Broom's  *  Con- 
stitutional Law.' 
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liUBT    V.    IiOBD    WODEHOUSE. 

Tefiip.  28  &  29  Vict.,  1865. 
[17  Irish  Common  Law  Reports,  618.] 

This  was  an  action  brought  by  the  plaintiff,  proprietor  Case, 
of  the  Irisk  People  newspaper,  in  the  Coui-t  of  Common 
Pleas,  in  Ireland,  against  the  Lord  Lieutenant  of  Ireland, 
on  the  ground  that  he  had  been  illegally  an*ested,  his 
place  of  business  broken  into,  and  his  books,  papers,  &c., 
seized  and  taken  away  by  the  police,  by  order  of  the 
Lord  lieutenant.  The  Attomey-Qeneral  moved  for  a 
stay  of  proceedings. 

Judgment  was  delivered  by  Monahan,  C.  J.  The  act  Abstract  of 
complained  of  is  that  the  Lord  Lieutenant,  in  taking  steps  J'**^^'" 
to  put  an  end  to  the  Fenian  conspiracy,  directed  the 
seizure  in  question.  The  Court  has  no  doubt  that  the  act 
was  done  by  the  Lord  Lieutenant  as  Lord  Lieutenant. 
The  next  question  is,  whether  in  this  country  the  Lord 
Lieutenant,  in  discharging  his  duty  as  representative  of 
the  Queen,  if  he  outsteps  his  duty  in  the  strict  sense,  and 
does  an  act  which  if  done  by  a  police  magistrate  under  a 
warrant  would  not  be  justifiable  in  point  of  law,  an  action 
can  be  taken  against  him  as  Lord  Lieutenant  ?  [Allusion 
was  made  to  the  cases  of  Fabrigas  v.  Mostyn;  Tandy  v. 
Lord  Westmoreland ;  and  HiM  v.  Bigge,]  The  result  is 
that  if  an  act  be  done  by  the  Loixl  Lieutenant  in  his 
capacity  of  Lord  Lieutenant,  and  an  action  be  brought 
against  him,  such  an  action  is  not  maintainable,  and  that 
it  is  a  case  in  which  it  is  the  Court's  duty  to  intervene 
and  to  take  the  proceedings  off  the  file.  We  entertain  no 
doubt  whatever  that  it  would  be  contrary  to  all  law  and 
contrary  to  reason,  that  while  a  governor  is  discharging 
the  high  duty  he  is  entrusted  with,  redress  can  be  ob- 
tained through  such  an  action  as  this.     We  are  of  opinion 
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that  the  law  requires  the  matter  to  he  summarily  disposed 
of,  and  that  it  is  not  to  be  submitted  to  a  jury  in  the  first 
instance  to  say  whether  the  act  was  done  by  the  defendant 
as  Lord  Lieutenant. 

Hence,  an  action  is  not  maintainable  against  a 
governor  in  a  Court  of  his  dependency  for  an  act  done 
by  him  as  governor. 

In  SuUUfcm  y.  Earl  Spencer  {temp.  35  &  36  Vict,  1872 ;  Irish 
Beport«,  6  Common  Law,  173),  the  decl-ion  in  the  above  case  was 
confirmed  bj  the  Court  of  Qaeen'8  Bench  in  Ireland. 


PHTTiTiTPS    V.    £YBS. 

Temp.  30  &  31  ViU,,  1867. 
[Ijaw  Refobts,  6  Queen's  Bkkch,  1.] 

(^sM,  This  was  an  action  for  a<(sault  and  false  imprisonment 

of  the  plaintiff,  in  Jamaica,  by  Eyre,  the  governor  of  that 
island. 

pleM.  (1-)  Not  Guilty.     (2.)  That  the  defendant  was  governor 

of  Jamaica,  and  that  a  rebellion  had  broken  out  there, 
which  he  had  arrested.  That  since  the  grievances  com- 
plained of  an  Act  of  Indemnity  had  been  lawfully  made 
and  passed  by  the  legislature  of  Jamaica,  and  assented  to 
by  the  Crown,  which  enacted  that  all  proceedings  against 
uny  persons  for  acts  done  in  good  faith  after  the  proclama- 
tiou  of  martial  law  in  the  suppression  of  the  rebellion 
should  be  void,  and  any  such  person  should  be  acquitted 
and  indemnified.  That  the  alleged  grievances  were  com- 
mitted during  the  rebellion,  and  were  measures  used  in 
Hupprcssing  it,  and  considered  proper  for  the  purpose  of 
putting  an  end  to  it,  and  are  included  in  the  indemnity. 

Iiepiica-  The  plaintiff  replied  (inter  alia)  that  the  defendant  at 

the  time  of  the  passing  of  the  Act  was  governor  of 
Jamaica,  and  a  necessary  party  to  the  passing  thereof 

Dwiwon.  (1.)  The  Crown  has  power  to  create  a  local  legislature 
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in  a  dependency  of  the  Crown,  whether  conqueredi  ceded, 
or  settled  (2.)  The  Act  of  Indemnity  was  not  repugnant 
to  11  &  12  Will  UL,  c.  12,  within  the  meaning  of  28  & 
29  Vict,  c.  63,  so  far  as  the  Act  of  Indemnity  related  to 
civil  proceedings.  (3.)  Although  the  Act  of  Indemnity 
was  retrospectiye  in  its  nature,  it  had  effect  without  the 
limits  of  Jamaica^  so  as  to  prevent  an  action  being  brought 
in  England,  and  therefore  the  plea  was  good.  (4.)  The 
governor  of  a  colony  can  legally  give  his  official  assent  to 
a  legislative  measure  in  which  he  is  personally  interested ; 
and  the  replication  was  therefore  bad. 

This  judgment  in  the  Queen's  Bench  for  the  defendant 
was  afterwards  affirmed  by  the  Exchequer  Chamber. 

Bj  11  &  12  WilL  III.,  c  12,  governors  guilty  of  oppreflsion  or  other 
crimes  or  offences,  may  be  tried  in  the  Queen's  Bench,  or  bj  special 
commission.  The  28  &  29  Vict.,  c.  63,  enacts  that  any  colonial  law 
repugnant  to  any  Act  of  Parliament  extending  to  the  colony  to  which 
such  law  may  relate,  or  to  any  order  made  under  authority  of  such 
Act,  or  having  in  the  colony  the  effect  of  such  Act,  shall  be  read 
subject  to  such  Act  or  order,  and  shall  be  void  to  the  extent  of  such 
repugnancy. 


Impositions  by  the  Crown. 


BATES'S    CASK 

Tetwp.  4  JoA,  I.,  1606. 
[2  Statk  Tbials,  371.] 

AjN  information  was  exhibited  in  the  Court  of  Exche-  Case. 
quer  against  Bates^  a  merchant  of  the  Levant ;  which — 
reciting  that  the  king  by  his  letters  patent  commanded  his 
treasurer  that  he  should  command  the  collectors  of  customs 
and  receivers  to  ask  and  receive  of  every  merchant  denizen 
bringing  into  any  port  within  his  dominions  any  currants 
OS.  per  cwt  for  impost,  above  28.  6d,  the  statute  poundage 
— alleged  that  Bates,  after  notice  thereof,  had  brought 


rer. 
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currants  into  the  port  of  London  and  refused  to  pay  the 
said  5«. 
Flea.  Bates  pleaded  that  the  5«.  was  imposed  unjustly  and 

unduly^  against  the  law  of  the  land.  The  Attorney- 
General  demurred,  and  judgment  on  the  demurrer  was 
given  for  the  Crown,  based  upon  {inter'  alia)  the  follow- 
ing reasons : — 
Abstract  of  In  cases  touching  the  prerogative  the  judgment  shall 
on  demor-  ^^^  ^  according  to  the  rules  of  the  common  law,  but 
according  to  the  precedents  of  this  Court,  wherein  such 
mattera  are  disputable  and  determinable.  The  king's 
power  is  twofold,  ordinary  and  absolute.  His  ordinary 
power  is  by  the  civilians  nominated  jus  privatum,  with 
us  common  law ;  it  cannot  be  changed  without  Parliament. 
The  absolute  power  is  applied  for  the  general  benefit  of 
the  people,  and  is  aalv^  populi ;  this  power  is  properly 
termed  policy  or  government,  and  varies  according  to  the 
wisdom  of  the  king,  for  the  common  good.  The  matter 
in  question  ought  to  be  ruled  by  the  rules  of  policy ;  and, 
if  so,  the  king  has  done  well  to  execute  his  extraordinary 
power.  All  customs  are  effects  of  trade  with  foreign 
nations ;  but  affairs  with  foreigners  and  all  treaties  are 
made  by  the  absolute  power  of  the  king ;  and  he  who  has 
power  over  the  cause,  has  power  also  over  the  effect.  No 
exportation  or  importation  can  be  but  at  the  king's  ports. 
They  are  the  gates  of  the  king,  and  he  has  absolute  power 
by  them  to  include  or  exclude  whom  he  pleases.  The 
king  may  restrain  the  person,  a  fortiori  he  may  restrain 
the  goods ;  and  as  he  may  prohibit  the  person,  so  may  he 
the  goods  of  any  man — so  that  he  shall  not  export  or  im- 
port at  his  pleasure.  And  if  the  king  may  prohibit  goods 
from  being  imported,  he  may  prohibit  them  sub  rfhodo — 
viz.,  that  if  merchants  import  such  goods,  they  shall  pay, 
&c.  If  the  king  may  impose,  he  may  impose  what  he 
pleases ;  but  this  is  to  be  referred  to  the  wisdom  of  the 
king,  and  not  to  be  disputed  by  a  subject. 
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In  1610  the  House  of  Commons  debated  the  question  PariiMnen. 
of  impositions  by  the  Crown  generally.  The  following  are 
some  of  the  chief  points  in  the  great  argument  of  Mr. 
Hakewell  against  the  right  claimed  by  the  king.  The 
common  law  of  England  gives  to  the  king,  as  head  of 
the  Commonwealth,  no  perpetual  revenue  or  profit  out  of 
the  interests  or  property  of  the  subject,  unless  it  either 
limits  a  certainty  therein  at  first,  or  so  provides  that,  if 
uncertain,  it  may  be  reducible  to  a  certainty  by  some 
l^;al  course,  not  by  the  king's  own  absolute  will  and  power. 
Custom  being  due  to  the  king  by  the  common  law,  as 
appears  from  the  meaning  of  its  ancient  name,  ocmjBueivido^ 
is  limited  to  a  certainty,  which  the  king  has  not  power  to 
increase  without  assent  of  Parliament  [Illustrations  were 
given  of  the  foregoing  doctrine.]  Seeing  that  the  com- 
mon law  for  maintenance  of  the  king^s  ordinary  charge 
has  given  him  an  ample  revenue  out  of  the  interest  and 
property  of  the  subject,  and  provided  also  for  sudden  occa- 
sions, it  has  in  so  doing  secured  the  rest  of  the  subject's 
estate  from  the  king's  power ;  and  consequently  the  king 
cannot  upon  any  occasion  charge  the  estate  of  his  subject 
by  impositions,  tallages,  taxes,  or  any  other  burden  what- 
soever, without  the  subject*s  free  assent  in  Parliament. 

All  the  kings  of  this  realm  since  Henry  III.  have  sought 
an  increase  of  custom  by  the  name  of  subsidy,  the  gift  of 
their  subjects  in  Parliament,  sometimes  by  way  of  prayer 
and  entreaty  for  a  short  time ;  nay,  by  way  of  loan  and 
binding  themselves  to  repay  it,  and  that  done  by  the  most 
powerfrd  kings  in  their  greatest  necessities.  Those  kings 
who  laid  impositions  (which  was  very  rarely),  always  did 
it  not  only  with  the  advice  of  the  merchants,  but  as  a 
solemn  grant  by  them.  But  even  in  these  cases  the 
Commons  always  complained,  and  indeed  in  the  Statute 
36  Edw.  III.,  c.  11,  we  find  an  express  provision  against  the 
raising  of  impositions  upon  wool  by  grant  of  merchants. 

From  the  Conquest  until  the  reign  of  Queen  Mary — 
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480  years,  our  kings  have  in  the  practice  of  the  pretended 
prerogative  of  imposing  been  so  spariog  that  it  cannot  be 
found  that  six  such  impositions  were  laid  by  these  kings 
— twenty-two  in  number.  The  few  exceptions  were  very 
moderate,  and  laid  in  times  of  great  necessity ;  and  yet 
not  one  of  them  but  was  complained  of,  and  upon  com- 
plaint taken  away.  Those  other  imposts  which  are  pro- 
duced as  precedents,  are  dispensations  or  licences  for 
money,  to  pass  with  merchandise  prohibited  by  Act  of 
Parliament  to  be  exported. 

But  admitting  even  that  by  the  common  law  the  king 
might  at  his  will  have  laid  impositions^  such  power  is 
utterly  taken  away  by  statute.  [These  were  mentioned — 
Magna  Carta,  a  30 ;  25  Edw.  I.  c  7  ;  34  Edw.  L  st.  4  ; 
14  Edw.  III.  St  1,  c.  21.] 

[The  reasons  in  favour  of  impositions  were  stated  and 
answered.] 
Petition  of  The  Petition  of  Orievances  resulted  from  these  debates 
grieTanoea.  jj^  ^j^g  House  of  Commons  praying  (inter  alia)  that  all 
impositions  set  without  the  assent  of  Parliament  might  be 
abolished,  but  the  only  concessions  made  were  that  the 
imposition  on  alehouses  and  that  on  coal  should  be  re- 
mitted. 

For  farther  information  respecting  this  case,  see  Broom's  '  Con- 
sti  tutional  Law.' 


KBX    V,    HAMPDEN. 
(THB    CASE    OF    SHIP    MONEY.) 
Temp.  13  Car.  /.,  1637. 
[3  State  Trials,  825.] 

Caae.  On  the  4th  August,  1635,  a  writ  for  ship-money  was 

directed  to  the  sheriff  of  Bucks,  the  bailiff  of  Bucking- 
ham, and  others.  The  sum  of  20«.  assessed  upon  Mr. 
Hampden  under  this  writ  not  having  been  paid,  proceed- 
ings were  taken  against  him  in  the  Court  of  Exchequer. 
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He  appeared,  and  having  demanded  oyer  of  the  writ, 
demarred  to  it  as  insufficient  in  law. 

On  the  hearing  of  the  demurrer,  Mr.  8U  John  argued 
on  behalf  of  Hampden. 

As  without  the  assistance  of  his  judges  his  Majesty  Abstract  of 

^      ^    argoiDeDt 

applies  not  his  laws,  so  neither  without  the  assistance  of  against 
his  great  council  in  Parliament  can  he  impose.  There  are  money. 
known  and  undoubted  means  whereby  the  law  has  pro- 
vided for  the  defence  of  the  realm  both  at  land  and  sea. 
The  first  is  by  tenure  of  land.  The  services  hereby  due 
being  of  two  kinds  :  service  in  kind  for  land  and  sea^  and 
supply  to  his  Majesty  for  that  purpose.  The  second  mode 
is  by  prerogatives  settled  in  the  Crown  for  the  defence  of 
the  kingdom.  The  third  is  by  supplies  of  money  for 
defence  of  the  sea  in  times  of  danger.  Parliament  is  by 
law  appointed  as  the  means  of  supply  upon  extraordinary 
occasions,  and  his  Majesty  may  call  Parliament  when  and 
80  often  as  he  pleases.  That  these  aids  cannot  be  raised 
without  consent  of  Parliament  may  be  strongly  inferred 
from  this,  that  the  knights  of  the  shires  are  to  have 
'pUnam,  et  sufficientem  av>ctorit(Uem  pro  ae  et  comitate 
(xmiitaMa  praedicti  ad  faciendvm,  et  conaenttend/u/m  to 
the  things  in  negotiis  ante  dictis.  If  this  might  be  done 
without  the  assent  of  the  Commons,  the  above  words  in 
the  writ  would  be  needless.  But  that  this  cannot  be 
done  without  their  consent  is  clear  from  the  words  follow- 
ing :  Ita  quod  pro  defectv,  potestatia  hujuamodi  dicta 
negotia  infecta  non  remaneant  qtioviemodo. 

[The  following  statutes  were  mentioned  in  support  of 
the  argument : — ^The  Charter  of  William  I.,  which  con- 
firmed the  laws  of  Edward  the  Confessor ;  Magna  Carta ; 
25  Edw.  I.  cc.  5  &  6  ;  34  Edw.  I.  st  4  ;  14  Edw.  IH.  st  2, 
c.  1  ;  25  Edw.  III. ;  and  1  Rich.  II  Several  objections 
were  stated  and  answered.]  As  to  precedents,  most  or  all 
of  them  are  for  charging  the  sea-towns.     But  any  towns 
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not  maritime  ought  not  to  be  charged^  which  is  the  very 
case  of  the  defendant. 
Abstract  of  Crooke,  J. — The  command  by  this  writ  is  illegal  and 
ju  gment  oQu^rary  to  the  common  law.  If  at  the  common  law  it 
had  been  lawful,  yet  this  writ  is  illegal,  being  expressly 
contrary  to  divers  statutes  prohibiting  a  general  charge  to 
be  laid  without  consent  in  Parliament  It  is  not  to  be 
maintained  by  any  prerogative  nor  allegation  of  necessity 
or  danger.  Admitting  it  were  legal  to  lay  such  a  charge 
upon  maritime  ports,  yet  to  charge  any  inland  county,  as 
the  county  of  Bucks,  for  making  ships  and  furnishing  them 
with  mariners,  &c.,  is  illegal  and  not  warranted  by  any 
precedent  [Several  reasons  were  given  why  the  writ 
itself  was  not  sufficient.]  This  is  the  first  writ  since  the 
Conquest  sent  to  any  inland  county  to  prepare  a  ship  with 
men  and  ammunition  for  aught  that  appears  by  any 
record  shown.  And  where  there  was  never  any  precedent, 
the  law  is  conceived  not  to  allow  any  such  writ.  The 
common  law  gives  freedom  to  subjects  in  respect  of  their 
persons,  and  gives  them  a  property  in  their  goods  and 
estates,  so  that  without  their  consent^  or  implicitly  by 
an  ordinance  which  they  consented  unto  in  Parliament,  it 
cannot  be  taken  from  them,  nor  their  estates  be  charged. 
In  this  case  there  is  a  general  charge  through  the  whole 
kingdom  which  the  law  does  not  permit  without  common 
consent  in  Parliament. 

If  the  common  law  were  doubtful,  it  is  clear  by  divers 
express  statutes  that  the  king  is  not  to  charge  his  subjects, 
but  by  their  consent  in  Parliament ;  and  there  is  no  doubt 
but  the  king  in  Parliament  may  bind  himself  and  his 
successors,  every  king  by  oath  being  bound  to  perform  the 
statutes  of  the  realm.  The  last  statute  is  the  Petition  of 
Right,  which  is  a  full  and  perfect  statute,  showing  in  this 
point  the  liberty  of  the  kingdom  prayed  and  allowed, 
which  was  not  done  without  the  advice  of  the  judges, 
whereof  I  was  one,  whose  opinions  were  then  demanded 
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and  resolved  that  the  same  did  not  give  any  new  liberty, 
but  declared  that  the  subject  should  not  be  compelled  to 
be  contributoiy  to  any  tax,  tallage,  or  aid,  or  any  like 
charge  not  set  by  Parliament. 

Fi/ruh^  C.J.  (Common  Pleas). — ^The  king  may  thus 
charge  his  subjects  to  join  with  him  in  the  defence  of  the 
kingdom.  The  defence  of  the  kingdom  must  be  at  the 
charge  of  the  whole  kingdom  in  general  The  power  of 
laying  this  charge  is  by  the  policy  and  fundamental  laws 
of  this  kingdom,  solely  vested  in  the  king.  The  law  that 
hath  given  this  power  to  the  king  hath  given  him  means 
to  exercise  it.  It  cannot  be  denied  that  originally  the 
king  had  the  sovereignty  of  the  whole  kingdom,  both  by 
sea  and  land.  The  law  that  hath  given  the  interest  and 
sovereignty  of  defending  and  governing  the  kingdom  to 
the  king  doth  also  give  the  king  power  to  charge  his  sub- 
jects for  the  necessary  defence  and  good  thereof.  Sea  and 
land  make  but  one  kingdom,  and  all  subjects  are  bound  to 
the  defence  as  well  of  the  sea  as  of  the  land. 

There  are  precedents  for  this  writ.  The  first  were 
before  the  Conquest  In  the  times  of  Edgar,  Alfred,  &c., 
the  custom  was  to  defend  the  kingdom  at  the  charge  of 
the  whole  kingdom,  by  the  edict  of  the  king.  The 
charge  of  Danegelt  remains  still,  or  something  in  lieu 
of  it. 

[The  objections  taken  to  the  writ  by  Sir  George  Crooke, 
founded  upon  the  common  and  statute  law,  were  fully 
answered.] 

The  majority  of  the  judges  decided  in  favour  of  the  BecUion. 
ymty  so  that  judgment  was  given  for  the  Crown. 

The  decision  of  the  Court  "gave  much  offence  to  the  Proceed- 
nation,  and  occasioned  great  heart-burnings"  in  Parlia-  ^^\^. 
ment ;  and  the  16  Car.  I.,  c.  14,  was  passed,  which  an-  ™®"** 
nulled  the  judgment  against  Hampden,  and  declared  that 
the  proceedings  against  him  were  ''  contrary  to  the  laws 
and  statutes  of  the  realm,  the  right  of  property,  the  liberty 
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« 

of  the  subject,  former  resolations  of  Parliament,  and  the 
Petition  of  RighL" 

Hence,  the  king  cannot  asaesa  and  levy  Aip-money, 
without  the  asaent  of  Parliament, 

Jameft  I.  claimed  the  right  of  imposing  daties  on  imported  and 
exported  merchandise  bj  prerogative.  His  son  and  immediate 
raccessor,  the  nnfortonate  Charles,  not  only  peraiBted  in  the  claim, 
bat  added  to  it  the  eqnaUj  formidable  pretension  of  ship-money. 
Realized,  these  claims,  with  loans,  benevolences,  monopolies,  &c., 
would  have  comprised  nearly  a  complete  system  of  extra  parlia- 
mentary taxation;  for  imposition  at  the  ports  was  calculated  to 
serve  the  purpose  externally,  ship  money  to  operate  intemally.  Had 
they  been  aquiesced  in,  parliaments  would  soon  have  become  un- 
necessary assemblies ;  the  mildness  of  a  limited  monarchy  would 
gradually  have  degenerated  into  the  harshness  of  an  absolute  one  ; 
a  legal  government  would  have  been  corrupted  into  a  tyranny. 
(Haigrave,  2  St  Tr.  371.) 

The  prerogatives  of  the  Crown  are  not  given  for  the  personal 
advantage  of  the  king,  but  they  are  allowed  to  exist  because  they 
are  beneficial  to  the  subject  Tliey  are  therefore  to  be  guarded  on 
account  of  the  public ;  they  are  not  to  be  extended  ftirther  than  ihe 
laws  and  constitution  of  the  country  have  allowed  them  ;  but  within 
those  bounds  they  are  entitled  to  every  protectioiL  {Per  Lord  Kenyan 
in  Rorke  v.  DayreH,  4  T.  R.  410.) 

By  a  series  of  declaratory  Acts  extending  through  five  centuries, 
a  check  was  from  time  to  time  attempted  to  be  put  upon  an  exercise 
by  the  Crown  of  one  asserted  branch  of  its  prerogative— that  of 
altering  established  law — which  was  most  often  put  into  activity 
with  a  view  to  augmenting  out  of  the  property  of  the  subject,  the 
royal  revenue,  and  hence  one  argument  is  drawn,  almost  irresistible, 
against  the  constitutional  right  of  the  sovereign  thus  to  legislate  for 
or  tax  the  publia  (Broom's  *  Constitutional  Law,'  which  see  for 
further  information  respecting  this  case.) 


CAMFBEIiIf    V.     HAT.Ti. 
Temp,  16  Geo.  IIL,  1774. 
[20  State  Trials,  239.] 

Case.  In  1762  the  island  of  Grenada  surrendered  to  Qreat 

Britain  upon  the  same  articles  of  capitulation  as  had  been 
before  granted  upon  surrender  to  the  inhabitants  of  Mar- 
tinoco.    The  articles  provided  {inter  alia)  that  the  people 
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should  continue  to  be  governed  by  their  then  existing 
laws  until  the  king's  pleasure  should  be  known.  By  a 
proclamation  under  the  great  seal,  dated  7th  October, 

1763,  power  was  given  to  the  governora  of  the  colonies, 
with  the  advice  and  consent  of  the  king's  council  and  an 
assembly  of  local  representatives,  to  make  laws  for  the 
government  of  the  colonies.  On  20th  July,  1764,  letters 
patent  were  issued  ordaining  an  impost  of  four  and  a  half 
per  cent,  on  goods  exported  from  Grenada.  The  defendant 
was  collector  of  customs  there,  and  the  action  was  brought 
to  recover  a  sum  levied  by  the  defendant,  and  paid  by  the 
plaintiff  in  respect  of  such  duty. 

Judgment  was  delivered  by  Lord  Ma/nsjield,  C.J. 

The  question  is  whether  the  letters  patent  of  20th  July,   AbBtiact  of 

1764,  are  good  and  valid  to  abrogate  the  French  duties,  ^^ 
and  in  lieu  thereof  to  impose  this  duty  of  four  and  a  half 
per  cent  ?  We  think,  by  the  proclamations  and  the  com- 
mission to  the  governor,  the  king  had  immediately  and 
irrevocably  granted  to  all  whom  it  should  concern  that  the 
subordinate  legislation  over  the  island  should  be  exercised 
by  the  assembly,  with  the  governor  and  council,  as  in  the 
other  provinces  under  the  king.  By  the  inadvertency  of 
the  king's  servants  in  the  order  in  which  the  several 
instruments  passed  the  office  (for  the  patent  of  20th  July, 
1764,  should  have  been  first),  the  order  is  inverted,  and 
the  last  we  think  contrary  to  and  a  violation  of  the  first, 
and  therefore  void. 

Hence,  when  power  to  make  laws  for  the  government 
of  a  colony  has  been  delegated  to  the  governor  and  a 
local  assembly,  the  Crown  cam/not  afterwards  levy  a  tax 
upon  the  colony. 
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Judges. — Juries. 


FLOYD    V,    BABKEH. 

Temp,  6  Jac,  /.,  1607. 

[Coke's  Reports,  Part  XII.  23.] 

DeciBion.  I^  this  case  it  was  laid  down  by  Popham  and  Coke, 

CC.JJ.,  the  Chief  Baron,  Ugerton,  C,  and  all  the  Court 

of  Star  Chamber,  that  when  a  grand  jury  indicts  a  persoa 

for  felony,  and  the  party  is  acquitted,  no  action  lies  against 

such  jury. 

A  judge  being  judge  by  Commission  and  of  Record, 
and  sworn  to  do  justice,  cannot  be  charged  for  conspiracy 
for  that  which  he  did  openly  in  Court  as  judge ;  because 
the  king  himself  is  de  jure  to  deliver  justice  to  all  his 
subjects,  and  since  he  cannot  himself  do  it  to  all,  he 
delegates  his  power  to  his  judges. 


BUSHELL'S    CASK 

Temp.  22  Car.  IL,  1670. 
[Vaughak's  Reports,  135.] 
Case.  ijf  September,  1670,  the  celebrated  William  Penn  with 

one  William  Mead  were  tried  for  a  breach  of  the  law 
against  Nonconformists,  in  having  preached  to  a  large 
assemblage  of  people  in  Qracechurch  Street  The  jury, 
of  whom  Bvshell  was  one,  acquitted  the  prisoners  and 
were  fined  forty  marks  each  for  contempt  in  doing  so,  and 
committed  to  prison  in  default  of  payment.  To  a  writ  of 
habeas  corpus,  issued  out  of  the  Common  Pleas  and 
directed  to  the  sheriffs  of  London,  the  said  sheriffs  re- 
turned the  facts  of  ihe  case. 
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The  judgment  of  the  Court  on  such  return  was  de- 
livered by  Vavghan,  C.J. 

The  Court  hath  no  knowledge  by  this  return  whether  Abstmct  of 
the  evidence  given  were  full  and  manifest,  or  doubtful,  ^^  *^™®"  * 
lame,  and  dark,  or,  indeed,  evidence  at  all  material  to  the 
issue,  because  it  is  not  returned  what  evidence  in  par- 
ticular, and  as  it  was  delivered,  was  given.  The  judgment 
of  the  Court  of  Sessions  upon  that  evidence  is  only  ex- 
posed to  us.  Another  fault  in  the  return  is  that  the 
jurors  are  not  said  to  have  acquitted  the  persons  indicted 
against  full  and  manifest  evidence  corruptly,  and  know- 
ing the  said  evidence  to  befvll  and  manifest  against  the 
persons  indicted,  for  how  manifest  soever  the  evidence 
was,  if  it  were  not  manifest  to  them,  and  they  believed  it 
such,  it  was  not  a  finable  fault  nor  deserving  imprison- 
ment, upon  which  difference  the  law  of  punishing  jurors 
for  false  verdicts  principally  depends.  Without  a  fact 
agreed  a  judge  cannot  know  the  law  relating  to  that  fact 
or  direct  concerning  it.  Hence  the  judge  can  never  direct 
what  the  law  is  in  any  matter  controverted  without  first 
knowing  the  facts,  and  without  his  previous  knowledge  of 
the  fact  the  jury  cannot  go  against  his  direction  in  law,  for 
he  cannot  direct.  But  the  judge  qua  judge  cannot  know 
the  facts  but  from  the  evidence  which  the  jury  have ;  but 
he  can  never  know  what  evidence  they  have,  and,  conse- 
quently, he  cannot  know  the  matter  of  fact  nor  punish  the 
jury  for  going  against  their  evidence  when  he  cannot 
know  what  their  evidence  is.  [Several  cases  were  men- 
tioned in  which  the  jury  may  have  evidence  which  the 
judge  has  not]  All  the  judges  having  in  Wa^gstaff^a  case 
resolved  that  finding  against  the  evidence  in  Court  or 
direction  of  the  Court  barely  is  no  sufficient  cause  to  fine 
the  jury,  answers  all  the  cases  if  not  answered  before, 

The  prisoners  were  discharged.  Decision. 

Hence,  it  is  not  lawful  to  punish  a  juror,  by  fine, 
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impriaanment,  or  otiiervnae,  for  finding  agaivM  the  evi- 
dence or  the  direction  of  the  judge. 

For  further  information  respecting  tiiis  case,  see  Broom's  '  Con- 
stitutional Law.' 


CAIiDEB    V.    HAIiKET. 

Temp,  3  Viet,  1839. 

[2  Moore's  Pbivy  Council  Cases,  293.] 

^*^-  Colder,  a  British  bom  subject,  had  been  arrested  and 

imprisoned  by  HaUcet,  as  magistrate  of  the  Criminal 
Court  of  the  district  of  Nuddeah,  in  Bengal,  for  being 
concerned  (as  it  was  supposed)  in  a  riot  Calder  sued 
Halket  in  the  Supreme  Court  at  Calcutta,  for  assault  and 
false  imprisonment.  The  Court  having  decided  that 
Halket  was  entitled  to  avail  himself  of  the  sect.  24  of  21 
Geo.  IIL,  c.  70,  which  protects  provincial  magistrates  in 
India  from  actions  for  any  wrong  or  injury  done  by  them 
in  the  exercise  of  their  judicial  offices,  Calder  appealed 
to  the  Queen  in  Council 

Judgment  on  appeal  was  delivered  by  Parke,  B. 

Abstract  of      The  material  question  is  whether  the  defendant,  being 

jadgment. 

a  judge  of  the  Criminal  Court  of  the  Zillah,  of  Nuddeah, 
was  in  that  character  entitled  to  the  protection  of  the 
21  Geo.  IIL,  c.  70,  sect  24.  We  think  the  meaning  of 
the  section  was  to  put  the  judges  of  the  native  courts  of 
justice  on  the  same  footing  as  those  of  English  courts  of 
similar  jurisdiction,  under  the  like  circumstances.  But  in 
applying  that  rule  to  the  present  case  we  think  that 
enough  does  not  appear  to  make  the  defendant  a  tres- 
passer. A  judge  is  not  liable  in  trespass  for  want  of 
jurisdiction  unless  he  knew  or  ought  to  have  known  of  the 
defect,  and  it  lies  on  the  plaintiff  in  every  such  case  to 
prove  that  fact  In  this  case  it  does  not  appear  that  the 
defendant  was  informed  of  the  European  character  of  the 
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plaiDtiff,  or  knew  it  before,  or  bad  sucb  information  as 
to  make  it  incumbent  on  bim  to  ascertain  tbat  fact. 

Hence,  a  judge  ia  not  liable  for  want  of  jurisdiction 
unless  he  knew  or  ought  to  have  knoum  of  the  defect,  and 
it  lies  on  the  plaintiff  to  prove  that  fact. 


HOUItDEir    V,    SMITH. 

Temp.  13  Vict,  1850. 
[14  Queen's  Bench  Reports,  841.] 

Tms  was  an  action  for  false  imprisonment.  Tbe  ^>^« 
defendant  was  judge  of  the  County  Court  of  Lincolnshire^ 
bolden  at  Spilsby.  The  plaintiff,  who  dwelt  and  carried 
on  business  out  of  the  jurisdiction  of  the  Spilsby  County 
Court,  was  sued  in  that  Court  by  leave  of  the  judge  under 
9  &  10  Vict.,  c.  95,  sect.  60,  the  cause  of  action  having 
arisen  within  the  jurisdiction  of  the  court,  and  judgment 
was  obtained  against  him.  A  judgment  summons  was 
issued,  and  the  plaintiff  not  appearing  the  judge  made  an 
order  for  his  committal 

Judgment  was  delivered  by  PcUteson,  J.  That  this  com-  Abstract  of 
mitment  was  without  jurisdiction  is  plain;  that  the 
defendant  ordered  it  under  a  mistake  of  the  law  and  not 
of  the  facts  is  equally  plain.  Although  it  is  clear  that  the 
judge  of  a  court  of  record  is  not  answerable  at  common 
law  in  an  action  for  an  erroneous  judgment  or  for  the  act 
of  any  oflScer  of  the  Court  wrongfully  done  not  in  pur- 
suance of,  though  under  colour  of  a  judgment  of  the 
Court,  yet  we  have  found  no  authority  for  saying  that  he 
is  not  answerable  for  an  act  done  by  his  command  and 
authority  when  he  has  no  jurisdiction.  We  cannot,  there- 
fore, hold  that  the  defendant  is  protected  from  liability  at 
common  law ;  and  we  find  no  statute  which  gives  such 
protection.     [Judgment  for  plaintiff.] 

Hence,  a  judge  of  a  Court  of  recatd  who  is  not  mis- 

D  2 
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informed  as  to  the  facta  on  which  jurisdiction  depends  is 
liable  for  an  act  don/e  by  his  command  without  his 
jurisdiction. 

This  CAse  was  held  not  to  be  within  the  principle  of  those  cases 
where  the  facts,  though  subsequently  found  to  be  false,  were  such 
as,  if  true,  would  have  given  jurisdiction,  and  where  the  question 
as  to  jurisdiction  or  not  depended  on  the  state  of  facts  as  they  ap- 
peared to  the  magistrate  or  judge  assuming  to  have  jurisdiction.  In 
the  case  9vb  judice^  the  facts  before  the  defendant,  and  known  to 
him,  showed  that  he  had  not  jurisdiction  ;  his  mistaking  the  law  as 
applied  to  those  facts  could  not  give  him  even  a  primd  facie  juris- 
diction, or  the  semblance  of  any.     (Broom's  '  Constitutional  Law.*) 

In  Ths  Colonial  Bank  of  Australia  v.  fViUan  (L.  R.  5  P.  C.  417), 
if  was  laid  down  that  an  objection  of  defect  of  jurisdiction  cannot  be 
entertained  if  it  rests  solely  on  the  ground  that  the  jud^e  has 
erroneously  found  a  fact  which  was  essential  to  the  validity  of  his 
order,  but  which  he  was  competent  to  try  ;  and  that  an  adjudication 
by  a  judge  having  juiisdiction  over  the  subject  matter  is,  if  no 
defects  appear  on  the  face  of  it,  to  be  taken  as  conclusive  of  the  facts 
stated  therein. 

By  19  &  20  Vict.,  c.  108,  s.  48,  a  judgment  summons  may  by  leave 
of  the  judge  (if  he  shall  think  fit),  be  obtained  from  the  Court  in 
which  judgment  was  obtained,  although  the  debtor  shall  not  then 
dwell  or  carry  on  business  within  the  district  of  such  Court. 


KEMP    V.    TSnSSVTLLJEL 

Tm,p.  24  Vict,  1861. 
[10  Common  Bench  Reports,  New  Series,  523.] 

Case.  The  plaintiff  was   a   milliner  and  resided   with   her 

mother  at  Cambridge,  The  defendant  was  Vice-Chan- 
cellor  of  the  University  of  Cambridge.  The  plaintiff  and 
other  young  women  were  invited  to  a  party  given  by 
some  undergraduates.  The  carriage  in  which  the  plain- 
tiff and  her  friends  were  was  stopped  by  the  proctors,  to 
whom  information  had  been  given,  and  the  defendant, 
after  causing  the  plaintiff  to  be  taken  with  her  com- 
panions to  the  Spinning-house,  and  after  questioning  her, 
sentenced  her  to  fourteen  days'  imprisonment  there.     She 
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brought  an  action  for  assault  and  false  imprisonment. 
The  plea  was  based  upon  the  charter  of  Elizabeth^  em- 
powering the  University,  by  their  oiBcers,  to  search  in  the 
town  of  Cambridge  for  common  women  and  other  persons 
suspected  of  evil,  and  punish  them  by  imprisonment  or 
otherwise,  as  the  Vice-Chancellor  should  think  fit.  A 
verdict  was  directed  to  be  entered  for  the  plaintiff,  but 
leave  was  reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  him  on  the  point  of  law  that  an  action  could 
not  be  sustained  against  the  defendant  as  a  judge  for 
anything  done  by  him  in  that  capacity  to  the  best  of  his 
judgment  upon  a  question  within  his  jurisdiction.  On  mo- 
tions to  the  Court  a  rule  nisi  was  granted  and  cause  shown. 

Judgment  was  delivered  by  ErU,  C.J.  We  are  of  Abstract  of 
opinion  that  as  the  charter  in  express  terms  invests  the  ^"  ^^^^ ' 
Vice-Chancellor  with  authority  to  punish  by  imprison- 
ment or  otherwise,  as  he  should  think  fit,  he  thereby 
became  invested  with  judicial  authority  and  a  judge  of 
record,  and  entitled  to  all  the  protection  attached  by  law 
to  the  judicial  office.  We  are  further  of  opinion  that  as 
the  charter  defines  no  form  of  proceeding  either  for  the 
hearing  the  determination  or  the  committal,  an  action  of 
trespass  could  not  be  maintained  for  any  of  the  judicial 
acts  complained  of.  The  authorities  support  this  opinion. 
The  rule  that  a  judicial  officer  cannot  be  sued  for  an  ad- 
judication according  to  the  best  of  his  judgment  upon  a 
matter  within  his  jurisdiction,  and  also  the  rule  that  a 
matter  of  fact  so  adjudicated  by  him  cannot  be  put  in 
issue  in  an  action  against  him  have  been  uniformly  main- 
tained. [Several  cases  were  cited.]  The  vital  importance 
of  securing  independence  for  every  judicial  mind  is 
earnestly  recognised.  The  principle  applies  to  the  judi- 
cial duty  of  the  Vice-Chancellor,  and  he  is  therefore 
entitled  to  the  same  protection.  As  the  defendant  had 
jurisdiction  in  respect  of  the  matter,  the  person,  and  the 
place,  it  is  not  essential  to  rely  on  his  being  a  judge  of  a 
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Court  of  record ;  but  the  power  to  imprison  made  him  a 
jtidge  of  record.  [Several  cases  were  cited  to  show  this.] 
The  defeudant  is  entitled  to  make  the  rule  absolute  to 
enter  the  verdict  for  him  pursuant  to  the  leave  reserved. 

Hence,  an  aciixm  does  not  lie  against  a  jvdicial 
officer  in  respect  of  an  adjudication  axicording  to  the 
best  of  his  judgment  upon  a  Tnatter  within  hie  jurisdic- 
tion: and  a  matter  of  fad  so  adjudicated  by  hiin  cannot 
be  put  in  issue  in  an  action  against  him. 

It  is  obvious  that  whatever  immunity  attaches  to  judges  can  onlj 
attach  to  them  for  acts  done  judicially  ;  in  respect  of  all  other  acts 
they  are  amenable  to  the  laws.  (Broom's  ^Constitutional  Law/ 
which  see,  for  further  information  respecting  the  above  case.) 

It  may  here  be  observed  that  when  a  judge  in  the  legitimate 
exercise  of  his  jurisdiction  is  defiantly  disobeyed,  he  may  commit  the 
offender  instantly  to  prison  for  contempt  of  Court  (WaU  v. 
Ligeriwoody  U  R.  2  Sc.  App.  361,) 


FRAY    V.    BIiACKBUBK* 

Temp,  26  Vict,^  1863. 
[3  Best  a5D  Smith,  576.] 

^^^^'  This  was  an  action  brought  by  the  plaintiff  against  Sir 

Colin  Blackburn,  one  of  the  judges  of  the  Queen's  Bench, 
for  refusing  to  make  absolute  a  rule  nisi,  the  declaration 
alleging  that  no  sufficient  cause  had  been  shown  against 
making  the  same  absolute. 

Demuirer.  The  defendant  demurred.  (1.)  That  no  action  lies 
against  a  judge  of  one  of  the  Superior  Coui*ts  for  anything 
done  by  him  in  his  judicial  capacity,  and  that  it  appeared 
by  the  declaration  that  the  act  complained  of  was  so  done, 
(2.)  That  the  declaration  was  bad  for  not  alleging  malice. 
(3.)  That  it  was  defective,  for  not  alleging  want  of  reason- 
able  and  probable  cause. 

Judgment  was  given  for  the  defendant. 

The  plaintiff  afterwards  applied  for  leave  to  amend  by 
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introducing  an  allegation  of  malice  and  corruption ;  but 
Orompton,  J.  observed  {irvter  alia)  that  it  is  a  principle 
of  oar  law  that  no  action  will  lie  against  a  judge  of  one  of 
the  superior  courts  for  a  judicial  act,  though  it  be  alleged 
to  have  been  done  maliciously  and  coiTuptly ;  and  there- 
fore the  proposed  allegation  would  not  make  the  declara- 
tion good. 

Hence,  no  a^^ion  lies  against  a  judge  of  a  superior 
Court  for  a  judicial  act,  though  it  be  aUeged  to  have 
been  done  maliciously  and  corruptly. 

In  Thomas  v.  ChurUm  (2  B.  &  S.  475),  it  was  held  that  a  coroner 
holding  an  inquest  is  not  liable  to  an  action  for  words  falsely  and 
maliciooslj  spoken  hj  him  in  addressing  the  jury.  It  is,  however, 
worthy  of  notice  that  in  this  cape  Cockbum,  L.C.J.,  added,  "  I  am 
reluctant  to  decide,  and  will  not  do  so  until  the  question  comes 
before  me,  that  if  a  judge  abuses  his  judicial  office  by  using 
alanderouB  words,  maliciously,  and  without  reasonable  and  probable 
cause,  he  is  not  to  be  liable  to  an  action." 

ScoU  V.  Stansfidd  (L.  R  3  Ex.  220),  wajs  an  action  for  slander 
against  a  county  court  judge  who  had  said  of  the  plaintiff  '*  You  are 
a  harpy  preying  on  the  vitals  of  the  poor."  It  was  held  that  no  such 
action  can  under  any  circumstances  be  maintainable. 


Parliament. 


BABNABDISTON    v.     BOAMS. 

Ttmf.  26  Car,  //.,  1674. 
[6  State  Trials,  1063.] 

The  sheriff  of  Suffolk  having  returned  two  persons  to  Case, 
serve  in  Parliament  for  that  county,  in  the  place  of  a 
deceased  member.  Sir  Samuel  Bamardiston,  one  of  the 
persons  returned,  brought  an  action  for  damages.  At  the 
trial  the  jury  were  directed,  that  if  the  double  return  was 
made  maliciously  they  ought  to  find  for  the  plaintiff, 
which  they  did,  to  the  amount  of  800^.  On  motion  in 
the  Kiug^s  Bench  to  arrest  the  judgment  it  was  affirmed, 
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and  a  writ  of  error  was  brought  in  the  Exchequer 
Chamber  and  judgment  was  delivered  by  North,  L.C.J.,  to 
the  effect  that  the  judgment  was  not  warranted  by  the 
rules  of  law  and  ought  to  be  reversed ;  and  on  appeal  to 
the  House  of  Lords  the  reversal  of  the  judgment  was 
affirmed. 
7  &  8  WiiL  By  the  statute  7  &  8  Will  III,  c.  7  (made  perpetual  by 
"  *  '  12  Anne,  st.  1,  c.  15)  after  reciting  (inter  alia)  that  false 
and  double  returns  of  members  to  serve  in  Parliament 
were  an  abuse  of  trust  in  a  matter  of  the  greatest  conse- 
quence to  the  kingdom,  and  that  the  business  of  Parlia- 
ment was  disturbed  and  delayed  thereby,  it  was  enacted 
{inter  alia)  that  all  false  returns  wilfully  made  of  any 
member  to  serve  in  Parliament  are  against  law  and 
thereby  prohibited,  and  that  the  party  grieved  may  sue 
the  officers  and  persons  making  or  procuring  any  such 
false  return. 

By  11  &  12  Vict.,  c.  98,  s.  103,  it  is  enacted  that  if  any  sheriff  or 
other  returning  officer  shall  wilfully  delay,  neglect,  or  refuse  duly  to 
return  any  person  who  ought  to  be  returned  to  serve  in  Parliament, 
such  person  may,  in  case  it  have  been  determined  by  a  select  com- 
mittee appointed,  as  mentioned  in  the  Act,  that  such  person  was 
entitled  to  have  been  returned,  sue  the  sherifif  or  other  officer,  having 
so  wilfully  delayed,  &c.,  to  make  such  return  in  any  of  Her  Majesty's 
Courts  of  Record  at  Westminster,  and  shall  recover  double  damages 
with  costs,  provided  such  action  be  commenced  within  one  year 
after  commission  of  the  act  or  within  six  months  after  the  conclusion 
of  any  proceedings  in  the  House  of  Commons  relating  to  such 
election. 

For  further  information  respecting  this  case,  see  Broom's  '  Con- 
stitutional Law.' 
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A8HBY    V.    WHITE. 

Temp,  2  AwMy  1704. 
[14  State  Trials,  695.] 

This  was  an  action  against  a  returning-officer  for  re-  Case, 
fusing  to  admit  the  vote  of  the  plaintiff  on  the  occasion 
of  an  election  of  burgesses  to  serve  in  Parliament  for  the 
borough  of  Aylesbury,  although  the  plaintiff  was  duly 
qualified  so  to  vote.  The  persons  for  whom  he  tendered 
his  vote  were  elected.  A  verdict  was  given  for  the  plain- 
tiff! On  motion  in  arrest  of  judgment,  judgment  was 
given  against  the  plaintiff  by  three  judges,  HoUy  L.C.J., 
dissenting.  This  judgment  was,  however,  reversed  by  the 
House  of  Lords,  on  the  grounds  of  the  judgment  of  B.oU 
in  the  Court  below. 

The  right  of  voting  at  the  election  of  burgesses  is  a  Abstract  of 
thing  of  the  highest  importance,  and  so  gi'eat  a  privilege  J^r^^«S, 
that  it  is  a  great  injury  to  deprive  the  plaintiff  of  it.     If  ^^••'• 
he  has  a  right,  he  must  of  necessity  have  a  means  to  vin- 
dicate and  maintain  it,  and  a  remedy  if  he  is  injured  in 
the  exercise  or  enjoyment  of  it.     The  right  of  voting  is  a 
right   in   the   plaintiff  by  the  common  law,  and  conse- 
quently he  shall  maintain  an  action  for  the  obstruction  of 
it ;  but,  moreover,  a  free  election  is  forbidden  to  be  dis- 
turbed by  3  Edw.  I.,  c.  5.     I  am  of  opinion  that  this  is  a 
proper  action. 

Hence,  an  action  lies  against  a  retuming-ojfficer  for 
refusing  to  admit  the  vote  of  a  dvly  qualified  elector, 
although  the  persons  for  whom  he  tendered  his  vote  were 
elected. 

For  mformation  respecting  the  debate  and  resolutions  of  the  House 
of  Commons  consequent  upon  the  above  decision  of  the  Lords,  and  the 
subsequent  altercation  between  the  two  Houses,  the  student  is 
referred  to  the  note  to  Bamardiston  v.  Soame,  in  Broom's  *£lon- 
sdtatioDal  Law.' 
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BITBDETT    f>.    ABBOT. 
Temp.  51  Geo.  III.,  1811. 
[14  East's  Reports,  1.] 

Case.  This  was  an  action  brought  by  Sir  Francis  Burdett 

against  the  Speaker  of  the  House  of  Commons  for  break- 
ing and  entering  the  plaintiff's  house,  and  carrying  him  to 
the  Tower,  and  there  delivering  him  to  the  lieutenant  of 
the  Tower  to  be  kept  in  custody.  The  defendant  pleaded 
in  justification  (inter  alia),  that  the  plaintiff  had  been 
guilty  of  a  breach  of  privilege  of  the  House,  and  that 
the  House  had  ordered  his  committal  to  the  Tower,  and 
that  the  defendant  as  Speaker  should  issue  his  warrant 
accordingly. 

Abstract  of  Judgment  was  delivered  by  Lord  EUenborough,  C.J. 
All  the  points  essential  to  be  maintained  to  sustain  the 
defendant's  justification  are  made  out.  (1.)  It  is  made 
out  that  the  power  of  Parliament  to  commit  for  contempt 
stands  upon  the  ground  of  reason  and  necessity,  indepen- 
dent of  any  positive  authorities ;  but  it  is  also  made  out 
by  the  evidence  of  usage  and  practice,  by  legislative  sanc- 
tion and  recognition,  and  by  the  judgments  of  the  Courts 
in  a  long  course  of  well-established  precedents  and  autho- 
rities. (2.)  The  resolution  of  the  House  that  the  plaintiff 
had  been  guilty  of  a  breach  of  its  privileges,  and  the  order 
for  commitment  were  in  conformity  to  their  power ;  the 
warrant  issued  by  the  Speaker  was  made  in  the  due  exe- 
cution of  their  order ;  and  the  mode  of  executing  the 
warrant  by  breaking  the  house,  after  due  notification  and 
demand  of  admittance  without  effect,  is  justifiable  upon 
the  ground  of  its  being  an  execution  of  a  process  for 
contempt,  to  which  the  personal  privilege  of  the  individual 
must  give  way  for  the  public  good.  I  am  clearly  of 
opinion  that  there  must  be  a  judgment  for  the  defendant. 
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Grosse  and  Bayley,  JJ.^  concurred.  [Judgment  for 
defendant.] 

Hence,  eUher  House  of  Parliament  may  commit  a 
memher  for  contempt  of  the  House ;  and  in  order  to 
execute  its  warrant  of  conimittaZ  may  break  and  enter 
the  house  of  the  Tnernber  in  contempt,  after  due  noiifica' 
tion  and  demand  of  admittan^. 


BTOCKDAIiE    v.    HAK8ABD. 

Temp.  2  Vict.,  1839. 

[9  Adolphus  and  Ellis,  1.] 

In  1836,  Messrs.  Hansard,  by  order  of  the  House  of  Ca%. 
Commons,  published  a  report  of  the  Inspectors  of  Prisons, 
in  which  it  was  alleged  that  a  certain  work  published  by 
the  plaintiff  was  of  a  most  disgusting  nature.  The  plain- 
tiff brought  an  action  against  the  Messrs.  Hansard  for 
libel 

The  plea  was  to  the  effect  that  the  report  had  been  piea. 
printed  and  published  pursuant  to  the  order  of  the  House 
of  Commons,  and  that  the  House  had  resolved,  declared, 
and  adjudged  that  the  power  of  publishing  such  of  its 
reports,  votes,  and  proceedings  as  it  should  deem  necessary 
or  conducive  to  the  public  interests,  "  is  an  essential  inci- 
dent to  the  constitutional  functions  of  Parliament,  more 
especially  to  the  Commons  House  of  Parliament,  as  the 
representative  portion  of  it." 

The  plaintiff  demurred  that  the  known  and  established  Demurrer. 
laws  of  the  land  cannot  be  superseded,  suspended,  or 
altered  by  any  resolution  or  order  of  the  House  of  Com- 
mons :  That  the  House  of  Commons  cannot  by  any  reso- 
lution or  order  of  themselves  create  any  new  privilege  to 
themselves  inconsistent  with  the  known  laws  of  the  land  : 
That  if  such  power  be  assumed  by  them,  there  can  be  no 
reasonable  security  for  the  subject. 

Per  Loid  Denman,  C. J.— This  is  a  claim  for  an  arbitrary  f^ll^^ 
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power  to  authorise  the  commission  of  any  act  whatever  on 
behalf  of  a  body,  which  in  the  same  argument  is  admitted 
not  to  be  the  supreme  power  in  the  state.  The  supremacy 
of  Parliament,  the  foundation  on  which  the  claim  is  made 
to  rest,  appeal's  to  me  completely  to  overturn  it,  because 
the  House  of  Commons  is  not  the  Parliament,  but  only  a 
co-ordinate  and  component  part  of  the  Parliament  That 
sovereign  power  can  make  and  unmake  the  laws ;  but  the 
concurrence  of  the  three  legislative  estates  is  necessary ; 
the  resolution  of  any  one  of  them  cannot  alter  the  law  or 
place  any  one  beyond  its  control.  The  proposition  is, 
therefore,  wholly  untenable  and  abhorrent  to  the  first 
principles  of  the  constitution.  I  am  of  opinion  upon  the 
whole  case,  that  the  defence  pleaded  is  no  defence  in  law, 
and  that  our  judgment  must  be  for  the  plaintiff. 
8&  I  Vict.,  Shortly  after  the  above  decision,  the  3  &  4  Vict.,  c.  9, 
was  passed,  which  enacted  that  defendants  in  proceedings 
respecting  the  publication  of  Parliamentary  reports,  &c., 
may  bring  before  the  Court  or  a  judge  a  certificate  from 
the  Lord  Chancellor,  or  one  of  the  other  persons  mentioned 
in  the  Act,  a  certificate  stating  such  reports,  &c.,  to  be 
under  the  authority  of  the  Lords  or  Commons ;  and 
thereupon  such  proceedings  shall  be  stayed. 

In  the  case  of  the  Sheriff  of  Middlesex  (11  Ad.  &  E.  273),  the 
Court  refused  to  release  persons  committed  by  the  House  of 
Commons  for  contempt,  and  decided  that  the  Court  could  not  in 
such  a  case  even  inquire  into  the  merits  of  such  commitment. 

In  Hotoard  v.  Gosset  (10  Q.  B.  359),  the  Exchequer  Chamber, 
reversing  the  decision  of  the  Queen's  Bench,  held  that  the  House  of 
Commons  has  power  to  order  the  attendance  of  persons  before  the 
House  as  witnesses,  and  to  arrest  them  in  case  of  failure  to  attend  ; 
and  that  a  warrant  of  the  House  must  be  construed  as  process  of 
a  superior  Court 

For  further  information  respecting  StockdaJe  v.  Hansard^  and  the 
case  of  the  Sheriff  of  Middlesex,  see  Broom's  *  Constitutional  Law.' 
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Personal  Liberty. 


DABNEIi'S    CASE. 
Ttrmp.  3  Car,  J.,  1627. 
[3  State  Trials,  1.] 

Charles  I.  projected  a  mode  of  raising  money  by  forced  Case. 
loans.  Sir  Thomas  Damd  and  four  other  knights  ^ere 
imprisoned  for  refusing  to  lend.  The  waiTant  stated  ((i/ater 
alia)  that  the  prisoners  were  committed  "  by  the  special 
command  of  his  Majesty."  Sir  Thomas  Darnel  wa« 
brought  before  the  King's  Bench,  by  virtue  of  a  writ  of 
habeas  corpus. 

Judgment  was  delivered  by  Hyde,  C.J.     The  cause  of  Abstract  of 
the  detention  is  sufficiently  answered,  and,  therefore,  we  i^^K™®"**- 
resolve  that  the  form  of  this  return  is  good.     Is  the  sub- 
stance or  matter  of  the  return  good  or  not  ?    The  warden 
certifies  that  the  prisoners  are  detained  in  prison  by  the 
special  command  of  the  king  ;  is  this  good  in  law  or  not  ? 
The  counsel  for  the  prisoners  have  concluded  that  when 
the  king  has  committed  one,  and  expressed  not  the  cause, 
the  Court  has  delivered  the  party;  but  the  contrary  is 
settled  in  every  case  which  has  been  put :  where  the  cause 
of  commitment  has  been  expressed  the  party  has  be'en 
delivered  by  the  Court  if  the  case  so  required  ;  but  where 
there  has  been  no  cause  expressed  the  prisoner  has  ever 
been  remanded  ;  or,  if  delivered,  he  has  been  so  by  the 
king's  direction,  or  by  the   lords   of  the   council.     The 
prisoners  must  be  remanded. 

The  prisoners  continued  in  custody  for  nearly  three 
months,  when  the  king  in  council  ordered  them  to  be 
released. 

A  conference  was  8hoi*tly  afterwards  held  between  the  Proceed- 
two  Houses  of  Parliament.     Sir  Dudley  Digges,  Littleton,  ^i^u'"'^' 
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Selden,  and  Coke  argued  on  behalf  of  the  Commons  in 
support  of  resolutions  which  had  been  come  to  by  them 
touching  the  liberty  of  the  subject. 
Kig^C ""'  ^^®  conference  resulted  in  the  Petition  of  Right,  which, 
after  reciting  {inter  alia)  that  by  Magna  Carta  no  free- 
man may  be  taken  or  imprisoned  but  by  the  lawful  judg- 
ment of  his  peers  or  by  the  law  of  the  land ;  and  that  by 
the  28  Edw.  III.,  c.  3,  no  man  should  be  imprisoned 
without  being  brought  to  answer  by  due  process  of  law, 
it  is  alleged  that  "  against  the  tenor  of  the  said  statutes 
and  other  the  good  laws  and  statutes  of  your  realm  divers 
of  your  subjects  have  of  late  been  imprisoned  without  any 
cause  shown  ;  and  when  for  their  deliverance  they  were 
brought  before  your  justices  .  .  .  and  their  keepers  com- 
manded to  certify  the  causes  of  their  detainer,  no  cause 
was  certified,  but  that  they  were  detained  by  your  Majesty's 
special  command,  signified  by  the  lords  of  youi*  privy 
council,  and  yet  were  returned  back  to  several  prisons, 
without  being  charged  with  anything  to  which  they  might 
malce  answer  according  to  the  law.  They  do,  therefore, 
humbly  pray  your  most  excellent  Majesty  that  no  free- 
man in  any  such  manner  as  is  before  mentioned  be  impri- 
soned or  detained." 

To  this  petition,  after  some  attempts  at  evasion,  the 
king  assented. 

Hence,  a  return  to  a  writ  of  habeas  corpus,  setting 
forth  that  the  commitment  was  by  special  commjand  of 
the  king  is  insufficient 

By  the  Habeas  Corpus  Act  (31  Car.  II.,  c  2),  it  is  enacted  (inter 
alia)  that 

When  any  writ  of  habeas  corpus  is  directed  to  and  served  upon 
any  sheriff  or  gaoler  for  any  person  in  his  custody,  such  officer  shall, 
upon  payment  or  tender  of  the  charges  of  hringing  up  the  prisoner, 
unless  the  commitment  were  in  respect  of  treason  or  felony,  hring, 
or  cause  to  be  brought,  the  body  of  the  party  so  committed  before 
the  Lord  Chancellor  or  Court  where  the  writ  issued,  or  person 
before  whom  it  is  returnable,  and  shall  certify  the  cause  of  imprison- 
ment.    (Sect.  2.) 
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On  complaint  and  request  in  writing  by  or  on  behalf  of  any  person 
committed  and  charged  with  any  crime  (unless  as  aforesaid,  or  unless 
the  person  in  custody  is  detained  upon  a  legal  process,  order,  or 
warrant  of  some  Court  having  jurisdiction  of  criminal  matters,  or  by 
some  warrant  of  a  judge  or  justice  of  the  peace  for  an  offence  not 
bailable),  the  Lord  Chancellor,  or  any  judge  in  vacation,  upon  view- 
ing a  copy  of  the  warrant  or  an  affidavit  that  a  copy  is  denied  shall 
[unless  the  party  on  whose  behalf  the  application  is  made  has 
n^lected  for  two  terms  to  apply  for  his  enlargement  (Sect.  4)], 
award  a  habeets  corpus  returnable  immediately  before  himself  or  any 
other  of  the  judges,  and  upon  return  shall  discharge  the  party,  if 
bailable,  upon  giving  security  to  appear  and  answer  the  accusation 
in  the  proper  Court.   (Sect.  3.) 

No  person  once  delivered  by  habeas  corpus  shaU  without  legal 
order  of  Court  be  recommitted  for  the  same  offence.    (Sect.  6.) 

Persons  committed  for  treason  or  felony  may  be  indicted  (if  they  so 
require)  the  first  week  of  the  next  term,  or  first  day  of  session  of 
oyer  and  terminer,  or  else  admitted  to  bail,  provided  the  witnesses 
for  the  prosecution  can  be  produced  ;  and  if  acquitted,  or  if  not  tried 
in  the  second  term  or  session,  shall  be  discharged.    (Sect.  7.) 

Officers  n^lecting  to  make  due  return,  or  not  delivering  to  the 
prisoner  or  his  agent  a  copy  of  the  warrant,  shall  be  fined,  as  in  this 
section  mentioned.     (Sect  9.) 

For  further  information  respecting  this  case,  see  Broom's '  Con- 
stitutional Law.' 


BHANIiET    V.    HABVEY. 

T<mp.  2  Geo.  IIL,  1762. 

[2  Eden's  Chancery  Cases,  126.] 

This  was  a  bill  by  the   administrator  of  Margaret  Case. 
Hamilton  against  Harvey  (a  negro)  and  bis  tmstees  for 
an  account  of  part  of  the  personal  estate  of  the  deceased, 
which  bad  been  given  to  Harvey  as  a  dancUio  moHia 
causd, 

Kortldngton,  C. — As  soon  as  a  man  sets  foot  on  English  Judgment 
ground  he  is  free :  a  negro  may  maintain  an  action  against 
his  master  for  ill-usage,  and  may  have  a  habeas  corpus  if 
restrained  of  his  liberty.     [Bill  dismissed.] 

<'  Slaves  cannot  hreathe  in  England  ;  if  their  lungs 
Beceive  our  air,  that  moment  they  are  free ; 
They  touch  our  coimtry,  and  their  shackles  fall." 

CowPEB,  The  Task,  B.  II. 
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BOMMEHSETT'S    CASE. 

T^f.  12  Gto.  III.,  1771. 
[20  State  Trials,  1.] 

Cwe.  One  Steuart  bought  a  negro  slave  {Sommersett)  in  Vir- 

ginia, and  brought  him  to  England.  Sommersett,  while 
here,  left  his  master's  service  without  his  consent,  and, 
refusing  to  return,  he  was,  by  his  master's  orders,  seized 
and  forcibly  carried  on  board  a  ship  bound  for  Jamaica, 
for  the  avowed  purpose  of  transporting  him  to  that  place, 
and  there  selling  him  as  a  slave.  On  application,  sup- 
ported by  affidavits,  a  writ  of  habeas  corpus  was  allowed, 
directed  to  the  commander  of  the  ship,  requiring  him 
to  return  the  body  of  Sommersett  with  the  cause  of 
detainer. 

Mr.  Hargrave  argued  on  behalf  of  the  slave. 

Abstract  of  The  law  of  England  never  recognised  any  species  of 
domestic  slavery  except  villenage,  now  expired.  Its 
extinction  happened  about  the  latter  end  of  Elizabeth's 
reign,  or  soon  after  the  accession  of  James  I.  One  of  the 
last  instances  was  Grouch's  Case,  From  the  loth  of 
James  I.  the  claim  of  villenage  has  not  been  heard  of  in 
our  courts  of  justice.  The  ancient  slavery  has  expired ; 
neither  natives  nor  foreigners  have  yet  succeeded  in  the 
introduction  of  a  new  slavery;  and  from  thence  the 
strongest  presumption  anses  that  our  law  does  not  permit 
such  an  introduction,  [Shanley  v.  Hai^ey  and  other  cases 
were  cited  in  support  of  the  argument,  and  several 
possible  objections  were  stated  and  answered.] 

Abstract  of       The  judgment  was  delivered  by  Lord  Mansfield,  C.J. — 

ju  gmen  .  rpj^^  %idXQ  of  slavery  is  of  such  a  nature  that  it  is  incapa- 
ble of  being  introduced  on  any  reasons  moral  or  political, 
but  only  by  positive  law,  which  preserves  its  force  long 
after  the  reasons,  occasion,  and  time  itself  from  whence 
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it  was  created  are  erased  from  memoiy.  It  is  so  odious 
that  nothing  can  be  suffered  to  support  it  but  positive  law. 
I  cannot  say  this  case  is  allowed  or  approved  by  the  law 
of  England  ;  and,  therefore,  the  black  must  be  discharged. 
Hence,  a  dave  detained  in  England  against  his  will 
is  entitled  to  be  diacJutrged  on  habeas  corpus. 

Mr.  Horgrave'fl  argument  in  Sommersett^s  case  established  in- 
controvertibly  these  propositions: — (1.)  That  the  law  of  England 
never  recognised  any  species  of  domestic  slavery  except  the  ancient 
one  of  villenage,  long  since  expired.  (2.)  That  it  has  sufficiently 
provided  against  the  introduction  of  a  new  slavery  under  the  name 
of  villenage  or  any  other  denomination  whatsoever.  (3.)  That  the 
owner  of  a  slave  has  no  authority  or  control  over  him  in  England 
nor  any  right  forcibly  to  send  him  back  to  the  colonies.  (Broom's 
*  Constitational  Law.' ) 

Where,  however,  a  slave  was  brought  to  England  by  her  miiitresf-, 
and  rckUe  here  took  no  sUps  to  establish  her  freedom,  it  was  held  that 
on  voluntarily  returning  to  a  country  where  slavery  was  legal,  she 
again  became  a  slave  (case  of  the  slave  Grace,  2  Hagg.  Adm.  R.  94). 
In  this  case  Lord  Stowell  observed,  "  The  personal  traffic  in  slaves 
resident  in  England  has  been  as  public  and  as  authorised  in  London 
as  in  any  of  our  West  India  islands.  They  were  sold  on  the 
Exchange  and  other  places  of  public  resort,  by  parties  themselves 
reiddent  in  London,  and  with  as  little  reserve  as  they  would  have 
been  in  any  of  our  West  India  possessions.  Such  a  state  of  things 
continued  without  impeachment  from  a  very  early  period  up  to 
nearly  the  end  of  the  last  (eighteenth)  century." 

In  Forbes  v.  Cochrane,  it  was  held  that  an  action  is  not  maintain- 
able against  officers  for  permitting  escaped  slaves  to  take  refuge  on 
board  an  English  ship,  and  refusing  to  restore  them  to  their  owner. 
"  They  went  on  board  an  English  ship,"  said  Holroyd,  J.,  "  which 
for  this  purpose  may  be  considered  a  floating  island,  and  in  that 
ship  they  became  subject  to  the  English  laws  alone." 

For  further  information  on  Sommersett^s  case  see  Broom's '  Con- 
stitational Law.' 


r. 
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Tem^  33  Gto.  III^  1793. 
[5  DmSFOBD  AKD  East,  276.] 

Case.  A  RULE  bad  been  obtained  to  sbow  cause  i^by  Fox,  a 

seafariDg  man,  should  not  be  brought  up  by  habeas  coi'pus, 
in  order  that  he  might  be  discharged  out  of  custody  of  a 
press-gang,  on  an  affidavit  stating  that  be  was  head- 
borough  of  the  place  in  which  he  was  resident  at  the  time 
of  his  being  impressed. 
Aiwtractof  Pev  Lord  Kenyon,  C.J. — The  right  of  pressing  is 
ju  gmen  founded  on  the  common  law,  and  extends  to  all  persons 
exercising  similar  employments  with  the  defendant's.  Any 
exemptions  which  such  persons  may  claim  must  depend 
upon  the  positive  provisions  of  statutes;  but  no  such 
provision  is  made  for  any  such  exemption  as  is  now  set 
up.     [Rule  discharged.] 


Private  Property. — Petition  of  Right. 


THS    BANKESBS'    CASE. 

Tefmp,  2  WiVL  d:  AT.— 12  JViU.  IIL,  1690-1700. 
[14  State  Trials,  1.] 

Caao.  It   was   a  practice   of  frequent  occurrence   after   the 

Kestoration  for  the  king  to  borruw  money  upon  the  secu- 
rity of  the  public  funds.  Orders  were  given  on  the  Ex- 
chequer for  payment  of  principal  and  interest,  and  money 
was  unhesitatingly  lent  by  the  bankers.  In  1667  the  king 
by  a  declaration  promised  that  he  would  on  no  occasion 
whatever  suffer  an  interruption  in  payment ;  but  notwith- 
standing, in  1671,  payment  was  postponed  for  a  year ;  it 
was,  however,  afterwards  continued.  By  19  Car.  II.  c.  12, 
the  orders  on  the  Exchequer  were  made  transferable.    In 
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1677  the  king  granted  the  bankers  annuities  out  of  the 
hereditary  excise  equal  to  six  per  cent,  interest  on  their 
debts,  redeemable  on  payment  of  the  principal.  The 
interest  was  paid  till  1683,  when  it  became  in  arrear,  and 
so  continued  until  the  Eevolution,  when  suits  by  way  of 
petition  to  the  Barons  of  the  Exchequer  were  instituted 
to  enforce  pajrment. 

The  questions  involved  were — (1.)  Whether  the  grant  Qaeations. 
of  the  king  was  good  so  as  to  bind  his  successors,  and 
continue  a  charge  upon  the  revenue  ?     (2.)  Whether  the 
petitioners  had  adopted  a  proper  remedy  ? 

A  majority  of  the  judges  held  that  a  proper  remedy  had  I^ecision. 
been   adopted,  and  this  decision,  although   reversed  by 
Lord  Keeper  Somers,  was  subsequently  confirmed  by  the 
House  of  Lordsw 

No  benefit  was  ever  derived  from  the  petition  of  right  in  the 
Banker^  case,  and  Parliament  was  afterwards  obliged  to  provide  a 
particular  fund  towards  the  payment  of  those  debts.  {Per  Lord 
Mansfield,  C.  J:,  in  Mackbeath  v.  Haldimand,  1  T.  R.  172.) 

By  12  &  13  Will.  III.  cc.  12  and  15,  it  was  enacted  that  in  lieu  of  the 
annuities  granted  to  the  bankers  and  all  arrears,  the  hereditary  excise 
should  after  the  26th  December,  1701,  be  charged  with  annual  sums 
equal  to  an  interest  of  three  per  cent,  till  redeemed  by  payment  of 
one  moiety  of  the  principal  sums. 

In  Visccunt  Canterbury  v.  The  Attorney-General  (1  Phillips,  306), 
it  was  held  that  a  petition  of  right  does  not  lie  to  recover  compensa- 
tion from  the  Crown  for  damage  to  the  property  of  an  individual 
occasioned  by  the  negligence  of  the  servants  of  the  Crown  ;  and  in 
Tobin  v.  The  Queen  (33  L.  J.  C.  P.  199),  that  no  proceedings  in  the 
nature  of  a  petition  of  right  to  recover  unliquidated  damages  can  be 
maintained  against  the  Crown  for  the  trespasses  of  its  officers  or 
agents. 

The  Crown  has  the  right  to  the  use  of  a  patented  process  or  in- 
Tention  without  compensation  to  the  patentee.  (Dixon  v.  The 
London  Small  Arms  Company,  Limited,  L.  R.  1  App.  Ca.  [H.  L.]^632.) 
In  this  case  Lord  SeWome  observed  that  this  right  of  the  Crown  is  not 
becauBe  the  Crown  is  impliedly  excepted  from  the  effect  of  the  letters 
patent,  but  because  the  privilege  thereby  granted  is  granted  against 
the  subjectA  only,  and  not  against  the  Crown. 


V.  2 
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Proclamations. 

THE    CASE    OF    FBOCLAMATION8. 

Tem'p,  8  JoA.  /.,  1610. 
[Coke's  Reports,  Part  XXL,  74.] 

Cage.  Two  questions  were  referred  to  Coke,  L.C.J.,  by  the 

privy  council  and  the  law  oflScers  of  the  Crown.  (1.)  If 
the  king,  by  his  Proclamation,  may  prohibit  new  buildings 
in  and  about  London  ?  (2.)  If  the  king  may  prohibit  the 
making  of  starch  of  wheat  ? 

Answer  of  After  consulting  with  other  judges  appointed  for  the 
purpose,  answer  was  made  that  the  king  cannot  by  his 
Proclamation  or  otherwise  change  any  part  of  the  com- 
mon or  statute  law  or  the  customs  of  the  realm.  Also  the 
king  cannot  create  any  offence  by  prohibition  or  proclama- 
tion, for  that  would  be  to  change  the  law.  It  was  also 
resolved  by  the  above  judges  and  the  privy  council  that 
the  king  has  no  prerogative  but  that  which  the  law  of  the 
land  allows  him ;  but  for  prevention  of  offences,  he  may 
by  proclamation  admonish  his  subjects  that  they  keep  the 
laws  and  do  not  offend  them,  upon  punishment  to  be 
inflicted  by  the  law. 

As  an  illustration  of  the  foregoing  it  may  be  mentioned  that  in 
1702  a  Proclamation  was  issued  *'  for  restraining  the  spreading  false 
news,  and  printing  and  publishing  of  irreligious  and  seditious  papers 
and  libels."  (15  St.  Tr.  359.) 

Some  information  respecting  Hoyal  Proclamations  will  be  found 
in  Broom's  '  Constitutional  Law,'  in  the  note  to  the  case  of  Ship 
Money. 
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Prohibitions. 


THE    CASE    OF    FBOHIBITIOirS. 

Temp,  5  Joe  /.,  1607. 
[Coke's  Reports,  Part  XII.,  63.] 

The  king,  upon  oomplaint  made  to  him  by  Bancroft,  Case. 
Archbishop  of  Canterbuiy,  concerning  prohibitions,  was 
informed  that  the  judges  are  but  the  delegates  of  the 
king,  and  that  he  may  take  what  causes  he  shall  please 
to  determine  from  the  determination  of  the  judges,  and 
determine  them  himself. 

To  which  answer  was  made  by  CohCy  C.  J.,  in  the  pre-  Answer  of 
sence  and  with  the  consent  of  all  the  judges  of  England,  *^ 
that  the  king  in  his  own  person  cannot  adjudge  any  case 
either  criminal  or  betwixt  party  and  party,  but  this  ought 
to  be  deteimined  and  adjudged  in  some  Court  of  Justice 
according  to  the  law  and  custom  of  England.  The  king 
may  sit  in  the  King's  Bench,  but  the  Court  gives  the 
judgment,  and  the  judges  are  sworn  to  execute  justice 
according  to  the  law  and  custom  of  England.  No  king 
after  the  Conquest  assumed  to  himself  to  give  any  judg- 
ment in  any  cause  which  concerned  the  administration  of 
justice,  but  these  were  solely  determined  in  the  Courts  of 
Justice.  And  the  king  cannot  aiTest  any  man,  for  the 
party  cannot  have  remedy  against  the  king ;  so  if  the  king 
give  any  judgment,  what  remedy  can  the  party  have  ? 
Rex  non  debet  eaae  sub  luymine,  aed  sub  Deo  et  Lege. 
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Public  Officers, 


MACKBEATH    r.    HAIiBIMAKD. 

Temp,  26  Geo.  II L,  1786. 
[1  Term  Keports,  172.] 

Case.  The  defendant,  who  was  Governor  of  Quebec,  had  con- 

tracted with  the  plaintifl"  for  stores  for  the  use  of  the 
Government,  and  this  action  was  to  recover  the  balance  of 
the  charges  for  the  same,  a  portion  thereof  having  been 
paid  by  the  Treasury,  the  remainder  having  been  objected 
to  as  unrciosonable.  At  the  trial  a  verdict  was  given  for 
the  defendanti. 

Motion  for  On  application  for  fi  new  trial,  it  was  observed  (inter 
alia),  per  Lord  Mansfield,  C.J. — It  is  notorious  that  the 
defendant  did  not  personally  contract ;  the  plaintiff  knew 
at  the  time  that  he  furnished  the  stores  that  they  were 
for  the  use  of  Government.  Per  Aahhurat,  J. — Govern- 
ment was  made  debtor,  and  it  is  evident  the  plaintiff 
looked  to  them  for  payment,  for  he  first  made  application 
to  the  Treasury.  Great  inconveniences  would  result  from 
considering  a  governor  or  commander  as  personally  respon- 
sible in  such  cases.  For  no  man  would  accept  of  any  office 
of  trust  under  Government  upon  such  conditions.  Per 
Buller,  J. — In  any  case  where  a  man  acts  as  agent  for  the 
public,  and  treats  in  that  capacity,  there  is  no  pretence  to 
say  tliat  he  is  personally  liable.     [Rule  discharged.] 

Hence,  an  officer  appointed  by  Government,  treating  as 
an  agent  for  the  public,  is  not  personally  liable  upon 
contracts  made  by  him  in  that  capacity. 

It  Ihofi  been  established  that  an  action  will  not  lie  against  a  public 
agent  for  anything  done  by  him  in  his  public  character  or  employ- 
ment, though  alleged  to  be  in  the  particular  instance  a  breach  of 
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racli  employment,  and  constitutiug  a  particular  and  personal 
liability.  {Per  Dallas^  C.  J.,  in  Gidley  v.  Lord  Palmerstony  3  Brod.  & 
B.  275).  But  a  mandamus  will  be  granted  against  public  officers 
who,  having^  leceived  money  under  the  provisions  of  an  Act  of 
Parliament  as  trustees  for  an  individual,  refuse  to  pay  it  over  to  him 
or  annex  conditions  to  the  payment  which  they  have  no  right  to 
make.  (Broom's  'Constitutional  Law/  citing  B,  v.  The  Lords 
Commissioners  of  the  Treasury,  4  Ad.  &  K  286,  976,  984.) 
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CASES    IN    COMMON    LAW, 

Adverse  Possession. 


JSTEUPBAN    V.    BO£« 

Temp.  7  JFiU.  IV. 

[2  Meeson  and  Welbbt,  910 ;  2  Sh.  L.  C.  562.] 

Action  of  ejectment.      The  lessor    of    the  plaintiff  Caac. 
claimed  as  grantee  in  reversion  of  a  copyhold  estate  on 
the  death  of  M.  K.    M.  K.  went  to  America,  and  was  last 
heard  of  in  1807,  when  a  letter  was  received  in  England 
from  him.    The  declaration  was  delivered  in  1834.    At 
the  trial  evidence  was  given  that  the  defendant  came  into 
possession  as  purchaser  of  the  interest  of  Q.  K.,  who 
held  for  the  life  of  M.  K.     Two  questions  were  raised. 
(1.)  Whether  the  lessor  of  the  plaintiff  was  bound  to  give 
evidence  as  to  the  precise  time  of  M.  K.'s  death,  to  show 
that  he  had  brought  action  within  twenty  years  there- 
after ;  or  whether  the  presumption  of  his  being  alive  con- 
tinued to  the  last  moment  of  the  seven  years  since  he 
was  last  heard  of,  when  the  law  presumes  that  he  was 
dead,  and  which  was  within  twenty  years  before  action. 
(2.)  Whether  on  the  supposition  that  the  defendant  came    . 
in  as  a  purchaser  of  G.  K.'8  interest  there  had  been  twenty 
years*  adverse  possession  as  against  the  lessor  of  the  plain-^ 
tiff.     The  verdict  was  entered  for  the  plaintiff,  and  cross 
bills  of  exceptions  were  tendered. 
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Attract  of       Judsfment  on  error  was  delivered  by  Lord  LenTnan,  C.J. 

judgment.  ®  •' 

By  3  &  4  Will.  IV.,  c.  27,  the  question  is  whether  twenty 
yeara  have  elapsed  since  the  right  accrued,  whatever  be 
the  nature  of  the  possession.  Here,  as  the  right  of  entry 
accrued  on  M.  K.*s  death,  the  questions  raised  at  the  trial 
are  identical.  The  doctrine  there  laid  down  is  that  where 
a  person  goes  abroad  and  is  not  heard  of  for  seven  years 
the  law  presumes  that  such  person  is  dead,  but  not  that 
he  died  at  the  beginning  or  the  end  of  any  particular 
period  during  those  seven  years ;  that  if  it  be  important 
to  any  one  to  establish  the  precise  time  of  death  he  must 
do  so  by  evidence  beyond  the  mere  lapse  of  seven  years 
since  such  person  was  last  heard  of.  We  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct. 

Hence,  if  a  person  has  not  been  heard  of  for  seven 
years  the  law  presumes  that  he  is  dead,  hvi  n/)t  ihxU  he 
died  at  any  particular  period  during  thai  time. 

Where  several  persons  die  from  the  same  cause  there  is  no  pre- 
sumption of  (1)  survivorship,  nor,  (2)  that  all  died  at  the  same  time 
(Wing  V.  Angrave,  8  House  of  Lords'  Cases,  183.) 

By  37  &  38  Vict.  c.  57  (which  comes  into  force  on  the  1st  January, 
1879)  the  period  of  twelve  years  is  substituted  for  the  above  men- 
tioned period  of  twenty  years.    (See  '  Student's  Statutes,*  p.  89.) 


verdict. 


Alterations  in  Documents. 


MA8TEB    V.    MIIiIiEH. 

Tm/g.  31  Geo,  IIL 
[4  Term  Reports,  320 ;  1  Sm.  L.  C.  871.] 

Caae.  AcTiON  on  a  bill,  drawn  by  P.  &  Co.  on  the  defendant, 

^    payable  three  months  after  date  to  W.  &  C,  who  indorsed 

Special  it  to  the  plaintiffs.  At  the  trial  a  special  verdict  was 
returned  to  the  effect,  that  whilst  the  bill  was  in  the 
hands  of  W.  &  C,  the  date  thereof  was  altered  from 
the   26th  March    to  20th    March,    without    defendant's 
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authority  or  privity,  by  some  person  or  persons  unknown, 
and  that  both  on  June  23rd  and  28th  he  had  refused 
payment  on  presentation. 

Lord  Kenyoii,  C.J. — That  the  alteration   in  this  in-  Abstract  of 

judgmeDt. 

strument  would  have  avoided  it  if  it  had  been  a  deed 
no  person  can  doubt  And  why,  in  point  of  policy,  would 
it  have  had  that  effect  in  a  deed  ?  Because  no  man  shall 
be  permitted  to  take  the  chance  of  committing  a  fraud 
without  running  any  risk  of  losing  by  the  event  when  it 
is  detected.  Formerly  almost  all  written  engagements 
were  by  deed  only,  and  the  decisions  establish  this  prin- 
ciple, that  all  written  instruments  which  were  altered  or 
erased  should  be  thereby  avoided. 

Aahhurst,  J.  —  I  cannot  see  any  reason  why  the 
principle  on  which  a  deed  would  have  been  avoided  should 
not  extend  to  a  bill  of  exchange.  There  is  no  magic  in 
parchment  or  in  wax ;  and  a  bill  of  exchange,  though  not 
a  deed,  is  evidence  of  a  contract  as  much  as  a  deed ;  and 
the  principle  to  be  extracted  from  the  cases  cited  is  that 
any  alteration  avoids  the  contract.  It  is  found  that  the 
alteration  was  made  while  the  bill  was  in  possession  of 
W.  &  G.;  and  it  certainly  was  for  their  advantage, 
because  it  accelerated  the  day  of  payment.  [Judgment 
for  defendant.] 

Hence,  an  unauthorised  alteration  in  a  bill  of  ex- 
change after  acceptan/^e,  whereby  the  day  of  payment  is 
acceleraied,  avoids  the  instrximent,  and  no  action  can  he 
nuihUained  upon  it  even  by  an  innocent  holder  for 
value. 

This  judgment  was  afi&rmcd  in  the  Exchequer  Chamber.  The  law 
is  now  settled  that  any  material  alteration  in  a  bill  or  note  after  issue, 
unless  satisfactorily  accounted  for,  renders  it  invalid  as  against  non- 
consenting  parties  ;  and  even  in  case  of  alterations  by  consent,  which 
are  not  merely  to  correct  hoTUXfide  mistakes,  a  new  contract  arises  and 
a  fresh  stamp  will  be  necessary.  But  where  the  alteration*  is 
immaUrial,  as,  e,g,  where  it  only  expresses  the  effect  of  a  note  as  it 
originally  stood,  the  validity  of  the  instrument  is  not  affected. 
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(Aldoiu  V.  Cormcdl,  L.  R.  3  Q.  B.  573.)  If  a  deed  be  altered  in  a 
material  point,  even  by  a  stranger  without  the  privity  of  the  obligee, 
it  is  thereby  made  void-  {PigoVs  case,  11  Rep.  at  fol.  27  a.)  If  an 
appearance  of  alteration  be  presented  the  holder  must  account  for  it 
(Byles  on  Bills,  323.)  The  intent  of  alteration  is  a  question  for 
the  jury.  {Id.  321.)  In  the  ca3e  of  a  deed  it  is  presumed  that  an 
alteration  was  made  before  execution.  (Doe  d,  Tatum  v.  Catomore, 
16  Q.  B.  745,)  but  the  contrary  in  case  of  a  will  {Doe  d.  Shalcross  v. 
Palmer,  16  Q.  B.  747.)  In  case  of  cancellation  by  mistake,  "if  the 
absence  of  intention  to  cancel  be  clearly  shown,  the  thing  is  not 
cancelled.**  {Mavle,  J.,  Bamberger  v.  The  Comvmercial  <Ssc,  Co.,  15 
C.  B.  693.) 


Bailments. 


GO(}G8    V.    BEBNABD. 

Temp.  2  ArvM. 
[Lord  Raymond,  909 ;  1  Sm.  L.  C.  188.] 

Case.  Action   on   the  case.     The   defendant   undertook  to 

remove  several  hogsheads  of  brandy  from  one  cellar  to 
another,  and  there  lay  them  down  safely.  The  transfer 
was  however  so  carelessly  effected  that  one  of  the  casks 
was  staved  and  a  considerable  quantity  of  brandy  spilt. 
After  not  guilty  pleaded,  and  a  verdict  for  plaintiff,  there 
was  a  motion  in  arrest  of  judgment,  for  that  it  was  not 
alleged  in  the  declaration  that  defendant  was  a  common 
porter,  nor  that  he  had  anything  for  his  trouble. 

Abstract  o£       Oould,  J. — I  think  any  man  that  undertakes  to  carry 

JO  gmen  g^^Q^jg  jg  liable  to  an  action,  be  he  a  common  carrier  or 
whatever  he  is,  if,  through  his  neglect,  they  are  lost  or 
come  to  any  damage.  The  reason  of  the  action  is  the 
particular  trust  reposed  in  the  defendant,  to  which  he  has 
concurred  by  his  assumption,  and  in  the  executing  which 
he  has  miscarried  by  his  neglect. 

Bailments        Lord    HolL    C.J. — As    this    declaration   is,   I    think 

classified.        ,  .,,         „,.,„,  r   v    -i 

the  action  will  well  he.  There  are  six  sorts  of  bail- 
ments :    (1.)  Depositum.     This  is  a  bare,  naked  bailment 
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of  goods  delivered  by  one  man  to  another  to  keep  for  the 

use  of  the  bailor.     (2.)  Commodatum.    When  goods  or 

chattels  that  are  useful  are  lent  to  a  friend  gratia  to  be 

used  by  him.     (3.)  Locatio  vei.    When  goods  are  left  with 

the  bailee  to  be  used  by  him  for  hire ;  the  lender  is  called 

locator  and   the    borrower  conductor,      (4.)     Vadium. 

When  goods   or  chattels  are  delivered  to  another  as  a 

pawn  to  be  security  to  him  for  money  borrowed  of  him  by 

the  bailor.     (5.)  Locatio  operis  faciendi.     When  goods 

or  chattels  are  delivered  to  be  carried,  or  something  is  to 

be  done  about  them  for  a  reward  to   be  paid  by  the 

person  who  delivera  them  to  the  bailee  who  is  to  do  the 

thing  aVout  them.     (6.)  Mandatum.     When  there  is  a 

delivery  of  goods  or  chattels  to  somebody  v/lio  is  to  carry 

them  or  do  something  about  them  ivithout  any  rexvard. 

As  to  the  first  sort  the  bailee  is  not  answerable  if  the  Depositum. 

goods  are  stolen  without  his  fault,  neither  will  a  common 

neglect  make  him  chargeable,  but  he  must  be  guilty  of 

some  g^'088  neglect.     If  there  is  such  a  gross  neglect  it  is 

looked  upon  as  an  evidence  of  fraud.     As  to  the  second  Commoda- 

sort  the  borrower  is  bound  to  the  strictest  care  and  dili-  *^™* 

gence  to  keep  the  goods  or  to  restore  them  back  again  to 

the  lender ;  because  the  bailee  has  a  benefit  by  the  use  of 

them,  so  if  he  be  guilty  of  the  least  neglect  he  will  be 

answerable.     In  the  third  case  the  bailee  is  bound  to  such  Locatio  rei. 

diligence  as  the  most  diligent  father  of  a  family  uses.     As 

to  the  fourth  sort,  if  a  creditor  takes  a  pawn  he  is  bound  Yadium. 

to  restore  it  upon  the  payment  of  the  debt ;  but  yet  it  is 

sufficient  if  the  pawnee  use  \prdina'i^']  diligence,  and  he 

will  be  indemnified  in  so  doing  and  notwithstanding  the 

loss  he  may  resort  to  the  pawnor  for  his  debt.     As  to  the  Locatio 

fifth  sort  there  are  two  cases,  either  a  delivery  to  one  that  faciendi 

exercises  a  public  employment,  or  to  a  private  person.     If 

to  a  person  of  the  first  sort,  and  he  is  to  have  a  reward,  as 

in  the  case  of  a  common  carrier,  he  is  bound  to  answer 

for  the  goods  at  aU  events  but  acts  of  God  and  the  king's 
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eiieniiea.     [Private  persons  within  this  class  must  use 
MnndataiiL  ordinary  care.     In  the  sixth    class  (mandatum)  the 
bailee  is  liable  for  gross  negligence.] 

When  a  bailee  undertaked  to  perform  a  gratuitous  aet  from  which 
the  bailor  alone  is  to  receive  benefit,  then  the  bailee  is  only  liable  for 
gross  negligence.  But  if  a  man  gratuitously  undertakes  to  do  a 
thing  to  the  best  of  his  skill  when  his  situation  or  profession  is  such 
as  to  imply  skill,  an  omission  of  that  skill  is  imputable  to  liim  as 
gross  negligence.  (Lord  Loughborough  hi  ShielU  v.  Blackbume,  1 
H.  BL  158.) 

An  unpaid  agent  is  bound  to  use  such  skill  as  he  is  shown  to 
possess.  (IFiUon  v.  Brett,  11  M.  &  W.  113.)  In  the  case  of  a  carrier 
or  other  agent  holding  himself  out  for  the  careful  and  skilful  per- 
formance of  a  particular  duty,  gro8s  negligence  includes  the  want  of 
that  reasonable  care,  skill  and  expedition  which  may  properly  be 
expected  from  persons  so  holding  themselves  out  and  their  servants. 
For  all  practical  purposes  the  rule  may  be  stated  to  be  that  the 
failure  to  exercise  reasonable  care,  skill  and  diligence,  is  gross 
negligence.  What  is  reasonable  varies  in  the  case  of  a  gratuitous 
bailee,  and  that  of  a  bailee  for  hire.  From  the  former  is  reasonably 
expected  such  care  and  diligence  as  persons  ordinarily  use  in  their 
own  affairs,  and  such  skill  as  he  has.  From  the  latter  is  reasonably 
expected  care  and  diligence,  such  as  are  exercised  in  the  ordinary  and 
proper  course  of  similar  business,  and  such  skill  as  he  ought  to  have, 
viz.  : — the  skill  usual  and  requisite  in  the  business  for  which  he 
receives  payment.  {Pollock,  C.  B.,  in  Beal  v.  S.  Devon  Ey.  Co.,  3 
H.  &  C.  337.) 

Besides  the  six  classes  enumerated  by  Lord  Holt,  bailees  may  be 
distributed  into  three  general  classes,  varying  from  one  another  in 
their  degrees  of  responsibility.  (1)  Where  the  bailment  is  for  the 
benefit  of  the  bailor  alone ;  this  includes  the  cases  of  mandatories  and 
deposits,  and  in  this  the  bailee  is  liable  only  for  gross  negligoKe, 
(2)  Where  the  bailment  is  for  the  benefit  of  the  bailee  alone,  this 
comprises  loans,  and  in  this  class  the  bailee  is  bound  to  the  very 
strictest  diligence.  (3)  Where  the  bailment  is  for  the  benefit  both  of 
bailor  and  bailee ;  this  includes  locatio  rei,  vadium,  and  locatio  open's, 
and  in  this  class  on  ordinary  and  average  degree  of  diligence  is  sufficient. 
(I  Sm.  L.  C.  247,  248.)  The  student  is  advised  to  learn  Mr.  Smith's 
classification  by  heart. 

For  the  leading  points  of  the  law  relating  to  carriers  the  student  is 
referred  to  Smith's  '  Manual  of  Common  Law '  and  the  '  Student's 
Statutes.' 
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Considerations. 

T.AMPIiEIQH    V.    BRATHWAIT. 

T&nvp.  13  Jac,  I. 

[HoBART,  105 ;  1  Sm.  L.  C.  141.] 

A  MERE  voluntary  courtesy  will  not  uphold   an   as-  Decision. 
sampsit ;  but  if  that  courtesy  were  moved  by  the  previous 
request  of  the  party  who  gives  the  promise  it  will  bind. 
Labour,  even  though  unsuccessful,  may  be  a  valuable  con- 
sideration. 

For  information  respecting  promises  and  considerations  generally, 
the  student  is  referred  to  Addison  on  Contracts,  Chitty  on  Con- 
tracts, and  Smith's  '  Manual  of  Common  Law,'  one  or  more  of  which 
works  he  will  doubtless  have  at  hand. 


Contracts. 


'FlSnrESB    V.    COMFTON, 
Temp.  5  JVm.  d;  Mary. 
[Skinner's  Reports,  353 ;  1  Sh.  L.  C.  335.] 

The  defendant  promised,  for  one  guinea  down,  to  give  Caae. 
the  plaintiff  so  many  on  the  day  of  his  marriage.  The 
marriage  did  not  happen  within  a  year,  and  the  question 
was  if  such  agreement  ought  to  be  in  writing?  Lord 
HoU,  C.  J.,  advised  with  all  the  judges,  and  by  the  great 
opinion  (for  there  was  diversity  of  opinion,  and  his  own 
was  e  contra),  where  the  agreement  is  to  be  performed 
upon  a  contingency,  and  it  does  not  appear  within  the 
agreement  that  it  is  to  be  performed  after  the  year,  there 
a  note  in  writing  is  not  necessary,  for  the  contingency 
might  happen  within  the  year ;  but  where  it  appears  by 
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the  whole  tenour  of  the  agreement  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  is  necessary ;  other- 
wise not. 

Hence,  where  an  a/jreeinent  cannot,  from  its  very 
nature,  be  perfoivned  within  a  year  it  Tauat  he  irv 
writing ;  hut  this  is  not  necessary  where  it  is  uncertain 
whether  it  may  he  perfoi'med  within  a  year. 

This  was  a  decision  upon  the  4th  section  of  the  Statute  of  Frauds, 
which  enacts  {inter  alia)  that  agreemeuts  not  to  he  performed  within 
one  year  from  the  makin;j:  thereof  must  be  in  writing  and  signed  by 
the  imrty  to  be  charged,  or  his  duly  authorised  agent,  otherwise  no 
action  can  be  brought  thereon.     (See  '  Student^s  Statutes,*  p.  20.) 

The  Statute  of  Frauds  plainly  means  an  agreement  not  to  be 
performed  within  the  space  of  a  year,  and  expressly  and  specifically 
so  agreed  ;  it  does  not  extend  to  cases  where  the  thing  may  be  per- 
formed within  the  year.  {Denison,  J.,  in  Fmton  y.  EmblerSy  3  Burr. 
1281.) 

j 
i 

MITOHEL    V.    IUB'£NOIJ)S. 

Temp,  1711. 
[1  P.  Williams,.  181 ;  1  Sm.  L.  C.  406.] 

Case.  Action  of  debt  on  a  bond.   The  defendant  had  assigned 

to  the  plaintiff  the  lease  of  a  bakehouse,  and  had  entered 
into  a  bond  not  to  exercise  the  trade  of  a  baker  within  the 
parish  for  the  term  of  five  years  under  a  penalty  of  £50. 
The  defendant  pleaded  that  the  bond  was  void  in  law. 
The  plaintiflF  demurred.  After  the  case  had  been  several 
times  argued,  the  resolution  of  the  Court  was  delivered  by 
Parker,  C.  J. 
Abatract  of  "jhe  general  question  is  whether  this  bond,  being  made 
of  Court,  in  restraint  of  trade,  be  good  ?  And, we  are  all  of  opinion 
that  a  special  consideration  being  set  forth  in  the  con- 
dition, which  shows  that  it  was  reasonable  for  the  parties 
to  enter  into  it,  the  same  is  good ;  and  that  the  true  dis- 
tinction of  this  case  is  not  between  promises  and  bonds, 
but  between  contracts  with  and  without  consideration ; 
and  that  wherever  a  sufficient  consideration  appears  to 
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make  it  a  proper  and  a  useful  contract^  and  such  as  cannot 
be  set  aside  without  injury  to  a  fair  contractor^  it  ought 
to  be  maintained  ;  but  with  this  constant  diversity,  viz., 
where  the  restraint  is  general  not  to  exercise  a  trade 
throughout  the  kingdom,  and  where  it  is  limited  to  a  par- 
ticular place  ;  for  the  former  of  these  must  be  void,  being 
of  no  benefit  to  either  party,  and  only  oppressive.  In  all 
restraints  of  trade,  where  nothing  more  appears,  the  law 
presumes  them  bad;  but  if  tbe  circumstances  are  set  forth 
that  presumption  is  excluded,  and  the  Court  is  to  judge  of 
those  circumstances  and  determine  accordingly ;  and  if 
upon  them  it  appears  to  be  a  just  and  honest  contract,  it 
ought  to  be  maintained.     [Judgment  for  plaintiff.] 

Hence,  a  contract  in  general  restraint  of  trade  is  void; 
but  a  contract  in  restraint  of  trade  in  a  particular  place, 
if  made  upon  a  reasonable  consideration,  is  good. 

All  the  cases  when  they  come  to  he  examined  seem  to  establish 
this  principle,  that  all  restraints  upon  trade  are  bad,  as  being  in  vio- 
lation of  public  x>olicy,  imless  they  are  natural  and  not  unreasonable 
for  the  protection  of  tbe  parties  in  dealing  legally  with  some  subject- 
matter  of  contract.  The  principle  is  this  :  Public  policy  requires 
that  every  man  shall  be  at  liberty  to  work  for  himself,  and  shall  not 
be  at  liberty  to  deprive  himself  or  the  state  of  his  labour,  skill  or 
talent,  by  any  contract  that  he  enters  into.  On  the  other  hand, 
public  policy  requires  that  when  a  man  has  by  skill,  or  by  any  other 
means,  obtained  something  which  he  wants  to  sell,  he  should  be  at 
liberty  to  sell  it  in  the  most  advantageous  way  in  the  market,  and  in 
order  to  enable  him  to  sell  it  advantageously  in  the  market,  it  is 
necessary  that  he  should  be  able  to  preclude  himself  from  entering 
into  competition  with  the  purchaser.  In  such  a  case  the  same  public 
policy  that  enables  him  to  do  that,  does  not  restrain  him  from 
alienating  that  which  he  wants  to  alienate,  and  therefore  enables  him 
ta  enter  into  any  stipulation,  however  restrictive  it  is,  provided  that 
restriction  in  the  judgment  of  the  Court  is  not  unreasonable,  having 
regard  to  the  subject-matter  of  the  contract.  (JameSf  V.-C,  in 
Leather  Cloth  Co.  v.  Lorscmt,  L.  R.  9  Eq.  345.) 

The  Court  will  not  inquire  into  the  adequacy  of  the  consideration. 
{PiOcingUm  v.  Scott,  15  M.  &  W.  657.) 

These  contracts  in  restraint  have  been  upheld.  Where  an  attorney 
bound  himself  not  to  piactise  in  London  or  within  150  miles.  {Bunn 
V.  Grey,  4  East,  190.)    Where  solicitors  sold  their  business  and 
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agreed  not  to  practise  in  Great  Britain  for  twenty  years  without  con- 
sent of  purchaser.  (IFhiUaker  v.  Howe,  3  Beav.  383.)  Where  a 
manufacturer  covenanted  not  to  carry  on  trade  within  200  miles  of 
Birmingham.  (Harms  v.  Panons,  32  L.  J.  (Ch.)  247.)  Where 
vendors  of  American  patent  goods  agreed  not  to  manufacture  such 
goods  in  any  part  of  Europe.  (Leather  Cloth  Co.  v.  Lonont,  mp.) 
Where  a  cowkecper  agreed  not  to  carry  on  such  a  business  for  two 
years  within  five  miles  of  Northampton-square.  (Proctor  v.  Sargent,  2 
M.  &.  O.  31.)  Where  a  commercial  traveller  agreed  never  to  travel 
for  any  other  firm  within  the  district  for  which  he  was  employed. 
(Miiviford  V.  Geihing,  7  C.  B.  (N.S.)  305.)  Where  a  sui^geon  re- 
strained himself  from  practising  within  10  miles  of  the  plaintiff's 
residence.     (Davis  v.  Mason,  5  T.  R  118.) 

These  contracts  in  restraint  have  been  decided  to  be  void.  Any 
deed  by  which  a  person  binds  himself  not  to  employ  his  talents,  his 
industry,  or  his  capital  in  any  useful  undertaking  in  the  hingdotn. 
(Best,  C.  J.,  in  Homer  v.  Ashford,  3  Bing.  328.)  Where  a  person 
bound  himself  not  to  follow  or  he  employed  in  the  business  of  a  coal- 
merchant  for  nine  months.  (IFard  v.  Byrne,  5  M.  &  W.  548.)  A 
covenant  not  to  carry  on  or  be  concerned  in  the  business  of  a  brewer, 
or  merchant,  or  agent,  for  the  sale  of  ale  for  ten  years.  [Hinde  v. 
Oray,  1  M.  &  Qr.  195.)  Where  an  agent  agreed  not  to  do  business  in 
the  trade  of  his  employers  within  ten  miles  of  T.,  the  restraint  was 
held  to  be  only  durahte  servitio.  (King  v.  HanseU,  5  H.  &  N.  106  ; 
Games  v.  Nishett,  31  L.  J.  (Ex.)  273.)  Where  there  is  a  stipulation 
that  a  trade  or  profession  shall  not  be  carried  on  in  a  particular  place, 
without  any  recital  in  the  deed,  and  without  any  averments  showing 
circumstances  which  render  such  a  contract  reasonable.  (Tindal, 
C.  J.,  in  Homer  v.  Graves,  7  Bing.  744.) 

It  is  possible  that  part  of  a  contract  in  restraint  of  trade  may  be 
good  while  the  remainder  may  be  void.  This  is  illustrated  by  the 
case  of  MaUan  v.  May  (11  M.  &  W.  653.)  In  this  case  the  plaintifia 
were  dentists,  and  the  defendant  on  being  engaged  as  their  assistant 
for  four  years,  covenanted  that  after  the  term  of  service  he  would  not 
carry  on  the  business  of  a  dentist  in  London,  or  in  any  of  the  towns 
or  places  in  England  or  Scotland  where  the  plaintifi's  or  the  de- 
fendant on  their  account  might  have  been  practising.  It  was  held 
that  the  covenant,  so  far  as  it  extended  to  London,  was  reasonable, 
but  that  as  to  the  other  places  it  was  unreasonable  and  void.  And 
Bee  Price  v.  Green,  16  M.  &  W.  346. 
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BOE    V.    TBAmCABB. 

Temp.  31  Geo.  11. 

[WiLLEs's  Repobtb,  632  ;  2  Sm.  L.  C.  512.] 

By  deeds  of  lease  and  release,  T.  K.,  in  consideration  of  Case, 
natural  love  to  his  brother,  C.  K.,  and  of  £100,  granted, 
rdeased  and  confirmed  certain  premises  to  C.  K.  after  the 
death  of  T.  K.  in  fee  tail  with  remainder  to  the  use  of 
J.  W.,  "  his  executors,  administrators,  or  assigns  for  ever." 
T.  EL  continued  seised  until  his  death.  C.  K.  died  in  the 
lifetime  of  T.  K.  without  issue.  J.  W.,  the  lessor  of  the 
plaintiff,  had  no  notice  of  the  deeds  until  a  short  time  be- 
fore this  action  of  ejectment  was  brought.  A  special  case 
was  reserved  on  the  trial,  and  the  opinion  of  the  Court 
was  delivered  by  WiUes,  L.  C.  J. 

It  is  admitted  that  this  deed  will  not  operate  as  a  re-  Abstract  of 
lease,  because  it  grants  a  freehold  in  futuro,  which  ^J^** 
cannot  be  done.  The  only  question,  therefore,  is  whether 
in  respect  to  J.  W.  it  can  operate  as  a  covenant  to  stand 
seised  t  We  are  all  of  opinion  that  it  may  so  operate. 
First,  we  found  our  opinion  on  the  general  rules  of  law  in 
respect  to  the  exposition  of  deeds.  Shepherd,  who  has 
collected  them,  says  that  benigne  fadendcB  sunt  interpre- 
iationes  chartarum,  ut  res  magis  valeat  quam  pereat, 
and  that  verba  intentioni  et  non  e  contra  debent  in- 
servire.  And  he  puts  this  instance  (among  others),  that  a 
deed  intended  for  a  release,  if  it  cannot  operate  as  such, 
may  amount  to  a  grant  of  a  reversion,  an  attornment,  or  a 
surrender.  In  the  case  of  Crossing  v.  Scuda/more,  Lord 
Ch.  J.  Hale  cites  the  opinion  of  Lord  Hobart,  and  declares 
himself  of  the  same,  that  the  judges  ought  to  be  curious 
and  subtle  to  invent  reasons  and  means  to  make  acts 
effectual,  according  to  the  just  intent  of  the  parties; 
and  we  think  that  all  the  particular  rules  that  have  been 
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laid  down  in  respect  to  covenants  to  stand  seised  concur  iu 
the  present  case.     [Judgment  accordingly.] 

Hence,  %vliere  a  deed  purporiiiig  to  he  a  release  could 
not  operate  as  sivch,  because  it  attempted  to  convey  a  free- 
liold  infuturo,  it  was  lield  that  it  itus  valid  as  a  covenant 
to  stand  seised. 

llie  principles  involved  in  the  above  case  are  of  great  importance, 
being,  as  they  are,  among  the  chief  rales  by  which  written  contracts 
ore  construed.    The  principal  nunLims  of  construction  in  point  are  : 

(1)  Quiuido    res    n&n  valet   ut  agas  vaUai  quantum  valere    potest. 

(2)  Benigne  facundm  aunt  inkr2}retatiojus  chartarum  propter  gimplici' 
tatevi  laicorunif  ut  res  iiuigis  udeat  quam  pereat.  The  other  maxinis  of 
construction  will  be  found  in  the  notes  to  this  case,  2  Sm«  L.  C.  521 
et  seq.,  and  in  the  standard  works  upon  the  law  of  contracts. 


COIjIiINS    v.    BIiANTEBK. 

Temp.  7  Geo.  ///. 
[2  Wilson,  341 ;  I  Sii.  L.  C.  369.] 

Case.  This  was  an  action  on  a  bond  which  had  been  entered 

into  by  the  defendant  and  others  in  favour  of  the  plaintiff, 
conditioned  to  pay  him  £350. 

Abstract  of       The  defendant  pleaded  (1)  Non  est  factum,  (2)  That 

^  ^"*  two  of  the  obligors  stood  indicted  by  one  Rudge  for  per- 

jury; that  it  was  agreed  that  the  plaintiff  should  give 
Rudge  his  note  for  £350  for  not  appearing  to  give  evi- 
dence at  the  trial ;  that  the  obligors  should  execute  the 
bond  to  the  plaintiff  of  the  same  date  as  the  note,  as  an 
indemnity  to  the  plaintiff  for  giving  such  note ;  and  that 
the  note  was  given,  and  the  bond  executed,  as  agreed. 
And  that  the  obligors  were  not  indebted  to  the  plaintiff, 
and  therefore  the  bond  is  void  in  law. 

The  case  was  twice  argued  upon  demurrer,  and  judg- 
ment for  the  defendant  was  pronounced  by  Wilmot,  L.  C.  J. 

Abstract  of       The  manner  of  the  transaction  was  to  gild  over  and 

judgment. 

conceal  the  truth ;  and  whenever  courts  of  law  see  such 
attempts  made  to  conceal  such  wicked  deeds,  they  will 
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brush  away  the  cobweb  varnish,  and  show  the  transactions 
in  their  true  light.  The  promissory  note  was  certainly 
void  ;  what  right  then  hath  the  plaintiff  to  recover  upon 
this  bond  which  was  given  to  indemnify  him  from  a  note 
that  was  void  ?  They  are  both  bad,  the  consideration  for 
giving  them  being  wicked  and  unlawful.  We  are  all  of 
opinion  that  the  bond  is  void  ah  initio  by  the  common 
law,  by  the  civil  law,  moral  law,  and  all  laws  whatever. 
This  is  a  contract  to  tempt  a  man  to  transgress  the  law, 
to  do  that  which  is  injurious  to  the  community  ;  it  is  void 
by  the  common  law ;  and  the  reason  why  the  common 
law  says  such  contracts  are  void,  is  for  the  public  good. 
You  shall  not  stipulate  for  iniquity.  All  wiiters  upon  our 
law  agree  in  this — ^no  polluted  hand  shall  touch  the  pure 
fountains  of  justice.  Whoever  is  a  party  to  an  unlawful 
contract,  if  he  hath  once  paid  the  money  stipulated  to  be 
paid  in  pursuance  thereof,  he  shall  not  have  the  help  of  a 
Court  to  fetch  it  back  again  ;  you  shall  not  have  a  right  of 
action  when  you  come  into  a  Court  of  Justice  in  this  un- 
clean manner  to  recover  it  back.  Procul,  0  !  procul  eate 
profani.  But  can  this  matter  be  pleaded  ?  The  law  will 
legitimate  the  showing  it  void  ab  initio,  and  this  can  only 
be  done  by  pleading.  If  this  wicked  contract  be  not 
pleadable  it  will  be  good  at  law,  and  have  the  same  legal 
operation  as  a  good  and  honest  contract,  which  seems  to 
be  most  unreasonable  and  unrighteous,  and  therefore,  un- 
less I  am  chained  down  by  law  to  reject  this  plea,  I  will 
admit  it,  and  let  justice  take  place.  [Judgment  for 
defendant.] 

Hence,  illegality  may  he  pleaded  as  a  defence  to  an 
action  on  a  contract  under  seal. 

If  the  consideration  expressed  in  a  deed  sought  to  he  set  aside  be 
ill^al,  eridence  may  nevertheless  be  given  of  a  different  and  legal 
consideration  (if  such  exist)  in  support  of  the  deed.  {Gale  v. 
JFUUamiWy  8  M.  &  W.  405  ;  Pott  v.  Todhunter,  2  Coll.  C.  C.  76.) 
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CUTTEB    r.     POWELL. 

Teinj;.  35  Geo.  III. 
[6  Term  Reports,  320 ;  2  Sm.  L.  C.  1.] 

Case.  The  defendant,  at  Jamaica,  subscribed  and  delivered  to 

T.  Cutter  a  note  as  follows:  "Ten  days  after  the  ship 
Oovernor  Parry,  myself  master,  arrives  at  Livei*pool,  I 
promise  to  pay  to  Mr.  T.  Cutter  the  sum  of  thirty  guineas, 
provided  he  proceeds,  continues,  and  does  his  duty  as 
second  mate  in  the  said  ship  from  hence  to  the  port 
of  Liverpool.  Kingston,  July  31st,  1793."  The  ship 
arrived  at  Liverpool  on  the  9th  October  following.  T. 
Cutter  did  his  duty  as  second  mate  until  his  death,  which 
was  on  the  20th  September.  The  representative  of  the 
deceased  brought  an  action  against  the  defendant,  and  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  King's  Bench  on  the  case. 
Abstract  of  Lord  Kenyan,  C.  J. — That  where  the  parties  have 
Oovat!^  ^  come  to  an  express  contract  none  can  be  implied,  has  pre- 
vailed so  long  as  to  be  reduced  to  an  axiom  in  the  law. 
The  mate  stipulated  to  receive  the  lai'ger  sum  if  the 
whole  duty  were  performed,  and  nothing  unless  the 
whole  of  that  duty  were  performed :  it  was  a  kind  of 
insurance. 

Aahlmrst,  J. — We  cannot  collect  that  there  is  any 
custom  among  merchants  on  these  contracts ;  and  there- 
fore we  have  nothing  to  guide  us  but  the  terms  of  the 
contract  itself.  And  as  it  is  entire,  and  as  the  defendant's 
promise  depends  on  a  condition  precedent,  to  be  performed 
by  the  other  party,  the  condition  must  be  performed  be- 
fore he  is  entitled  to  receive  anything  under  it.  It  has 
been  argued,  however,  that  the  plaintiff  may  recover  on 
a  quantum  meruit ;  but  he  has  no  right  to  desert  the 
agreement ;  for  wherever  there  is  an  express  contract  the 
parties  must  be  guided  by  it,  and  one  party  cannot  re- 
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linquish  or  abide  by  it  as  may  suit  his  advantage.   [Judg- 
ment for  defendant.] 

Hence,  wlwre  a  sailor  takes  a  promissory  note  for  a 
certain  sum  to  be  paid  if  he  proceed,  continue,  and  do 
his  dtUy,  on  board  during  the  voyage,  and  he  dies  before 
the  end  thereof,  no  part  of  such  sum  can  be  claiwjed. 

The  above  case  is  in  conformity  to  the  general  rule  that  where 
there  is  a  special  contract  remaining  unperformed,  an  action  of  inde- 
hita4u8  (usumpsit  cannot  be  brought  thereon ;  nor  can  even  a  propor- 
tionate compensation  be  recovered  upon  a  quantum  merait.  This  rule 
is,  however,  subject  to  exceptions,  for  which  the  student  is  referred 
to  the  works  on  the  law  of  contracts. 

The  question  whether  the  acts  stipulated  for  in  a  given  contract 
are  concurrent,  or  whether  performance  or  readiness  to  perform,  on 
either  side,  be  a  condition  precedent  to  the  right*  to  enforce  perform- 
ance on  the  other,  is  to  be  solved  not  by  any  technical  rules,  but  by 
ascertaining,  if  possible,  the  intention  of  the  parties.    (1  T.  R  645.) 

Mr.  Serjeant  Williams  (1  Wms.  Saund.  548,  in  notis)  gives  the 
following  rules  for  ascertaining  the  intention  of  the  parties  in  cases 
involving  questions  of  conditions  precedent : — 

(1)  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or 
for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  happen, 
before  the  thing  which  is  the  consideration  of  the  money  or  other  act 
is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  act  before  performance  ;  for  it  appears  that  the  party 
relied  on  his  remedy,  and  did  not  intend  to  make  the  performance  a 
condition  precedent :  and  so  it  is  where  no  time  is  fixed  for  the  per- 
formance of  that  which  is  the  consideration  of  the  money  or  other 
act.  (2)  When  a  day  is  appointed  for  the  payment  of  money,  &c., 
and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of 
the  money,  &c,  is  to  be  performed,  no  action  can  be  maintained  for 
the  money,  &c.,  before  performance.  (3)  When  a  covenant  or  promise 
goes  only  to  part  of  the  consideration,  and  a  breach  thereof  may  be 
paid  for  in  damages,  it  is  an  independent  covenant  or  promise,  and  an 
action  may  be  maintained  for  the  breach  without  averring  perform- 
ance. (4)  When  the  mutual  promises  or  covenants  go  to  the  whole 
cocsideration  on  both  sides,  they  are  mutual  conditions,  and  perform- 
ance must  be  averred.  (5)  When  two  acts  are  to  be  done  at  the  same 
time,  as  when  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day, 
and  in  consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money 
on  the  same  day,  neither  can  maintain  an  action  without  averring  a 
performance,  or  an  offer  to  perform  his  own  ]>art,  though  it  is  not 
certain  which  of  them  is  obliged  to  do  the  first  act ;  and  this  particu- 
larly applies  to  cases  of  sale. 
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Contribution. 


HEBBYWEATHEB    v.    NIXAK. 

Temp,  39  Gto,  III. 

[8  Term  Reports,  186 ;  2  Sm.  L.  C.  527.] 

Case.  S.,  IN  an  action  of  tort  against  the  present  plaintiff  and 

defendant,  recovered  £840  from  the  plaintiff,  who  there- 
upon brought  this  action  against  the  defendant  for  contri- 
bution of  a  moiety.  The  plaintiff  was  non-suited,  the 
judge  being  of  opinion  that  no  contribution  could  by  law 
be  claimed  as  between  joint  wrong-doers. 
Abstract  of  On  motion  to  set  aside  the  non-suit,  judgment  was  dc- 
]u  gmen  .    jj^^j.^^  j^y  j^q^^j  KenyoTi,  C.  J.   There  can  be  no  doubt  but 

that  the  non-suit  was  proper.  I  have  never  before  heard 
of  such  an  action  having  been  brought  where  the  former 
recovery  was  for  a  t(yt±  The  distinction  is  clear  between 
this  case  and  that  of  a  joint  judgment  against  several 
defendants  in  an  action  of  assumpsit  This  decision  does 
not  affect  cases  of  indemnity,  where  one  man  employs 
another  to  do  acts  not  unlawful  in  themselves  for  the  pur- 
pose of  asserting  a  right. 

Hence,  one  joint  tort-feasor  cannot  recover  contribur- 
lion  againt  anotfter,  aliter  in  assumpsit. 

Ex  turpi  cam'2  non  oritur  actio.     See  judgment  of  JFUmot,  L.  C.  J. 
in  CoUim  v.  Blantem  (ante). 
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Custom. 


WIGGIiESWOBTH    v.    DALLISOIT. 

Tvmf,  19  Geo.  III. 
[Douglas's  Reports,  201 ;  1  Sm.  L.  C.  598.] 

The  question  in  this  case  was  whether  a  tenant,  on  the  Oase. 
expiration  of  his  lease,  which  contained  do  stipulation  to 
the  contrary,  was  entitled  by  virtue  of  a  custom,  which  he 
alleged  to  exist,  to  the  away-going  crops.  On  the  trial, 
the  custom  was  found  by  the  jury.  On  motion  in  arrest 
of  judgment,  the  opinion  of  the  Court  was  delivered  by 
Lord  Mansfield,  C.  J. 

We  are  all  of  opinion  that  the  custom  is  good.  It  is  Abstract  of 
just,  for  he  who  sows  ought  to  reap,  and  it  is  for  the  coi°rt.°° 
benefit  and  encouragement  of  agriculture.  The  lease 
being  by  deed  does  not  vary  the  case.  The  custom  does 
not  alter  or  contradict  the  agreement  in  the  lease  ;  it  only 
superadds  a  right  which  is  consequential  to  the  taking,  as 
a  heriot  may  be  due  by  custom,  although  not  mentioned  in 
the  grant  or  lease.     [Rule  discharged.] 

The  decision  was  subsequently  affirmed  in  the  Exche- 
quer Chamber. 

Hence,  a  custom  that  a  tenant  of  land,  whether  by 
parol  or  deed,  shall  leave  the  avxiy-going  crops,  is  good  if 
iiot  repugnant  to  the  terms  of  tenancy. 

It  has  long  been  settled  that  in  commercial  transactions  extrinsic 
evidence  of  custom  and  usage  is  admissible  to  annex  incidents  to 
written  contracts  in  matters  with  respect  to  which  they  are  silent. 
The  same  rule  has  also  been  applied  to  contracts  in  other  transactions 
of  life,  in  which  known  usages  have  been  established  and  prevailed  ; 
and  this  has  been  done  upon  the  principle  of  presumption  that  in 
such  transactions  the  parties  did  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound,  but  to 
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contract  with  reference  to  those  known  usages.  {Parker  B.,  in  Button 
V.  JFarrejiy  1  M.  &  W.  474.) 

Evidence  of  custom  cannot  be  admitted  to  contradict  the  plain 
terms  of  a  document  {Brett,  J.  in  Hutchinson  v.  Tatham,  L.  R« 
8  C.  P.  482.) 

The  custom  or  usage  must  be  reasonable,  and  this  is  a  question  for 
the  Court.    {Duncan  v.  Hill,  L.  R,  8  Ex.  242.) 


Damages. 


HADIiET    V.    BAXENDAIiE. 

Ttmp,  17  VicU 
[9  Exchequer  Reports,  341.] 

Caw.  At  the  trial  of  this  cause  at  Gloucester,  before  Cixmip- 

ton,  J.,  it  appeared  that  the  plaintiffs  were  millers  in  that 
city.  Their  mill  was  stopped  by  the  breaking  of  the 
crank  shaft  by  which  it  was  worked.  The  engine  had 
been  manufactured  by  J.  &  Co.,  of  G.,  and  it  became 
necessary  to  send  the  shaft  to  them  as  a  pattern  for  a  new 
one.  The  plaintiffs  sent  one  of  their  servants  to  the  office 
of  the  defendants  (the  well-known  carriers  trading  as 
Pickford  &  Co.),  for  the  purpose  of  having  the  shaft  car- 
ried to  G.  The  plaintiffs'  servant  told  the  clerk  that  the 
mill  was  stopped,  and  that  the  shaft  must  be  sent  imme- 
diately ;  and  was  told  that  if  it  was  sent  up  by  twelve 
o'clock  any  day  it  would  be  delivered  at  G.  on  the  fol- 
lowing day.  The  shaft  was  taken  before  noon  next  day, 
and  £2  4«.  paid  for  carriage,  and  the  defendants'  clerk  was 
told  that  a  special  entry,  if  required,  should  be  made  to 
hasten  its  delivery.  The  delivery  was  delayed  by  some 
neglect,  and  the  plaintiffs  did  not  receive  the  new  shaft 
for  several  days  after  they  would  otherwise  have  done,  and 
the  working  of  their  mill  was  thereby  delayed,  and  they 
thereby  lost  the  profits  they  would  otherwise  have  re- 
ceived. The  defendants  urged  their  non-liability  on  the 
ground  of  remoteness  of  damages,  but  the  judge  left  the 
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case  to  the  jury.  The  verdict  was  for  the  plaintiffs — 
damages  £25  beyond  £25  paid  into  Court.  A  rule  was 
granted  for  a  new  trial,  on  the  ground  of  misdirection. 

Judgment  was  delivered  by  Alderson,  B. — ^We  think  Abstract  o£ 
the  proper  rule  in  such  a  case  as  the  present  is  this— - 
Where  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising 
naturally,  i.e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract  as  the 
probable  result  of  the  breach  of  it.  Now,  if  the  special 
circumstances  under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiffs  to  the  defendants, 
and  thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances  so  known  and  communi- 
cated. But  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he  at  the 
most  could  only  be  supposed  to  have  had  in  his  contem- 
plation the  amount  of  injury  which  would  arise  generally, 
and  in  the  great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of  contract. 
For,  had  the  special  circumstances  been  known,  the  parties 
might  have  specially  provided  for  the  breach  of  contract 
by  special  terms  &s  to  the  damages  in  that  case ;  and  of 
this  advantage  it  would  be  very  unjust  to  deprive  them. 
But  in  this  case  the  special  circumstances  [viz.,  that  the 
want  of  a  new  shaft  was  the  only  cause  of  the  stoppage 
of  the  mill]  were  never  communicated  by  the  plaintiffs  to 
the  defendants.  It  follows,  therefore,  that  the  loss  of 
profits  here  cannot  reasonably  be  considered  such  a  conse- 
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quence  of  the  breach  of  contract  as  could  have  been  fairly 
and  reasonably  contemplated  by  both  parties  when  they 
made  this  contract.  The  judge  ought  to  have  told  the 
juiy  that,  upon  the  facts  before  them,  they  ought  not  to 
take  the  loss  of  profits  into  consideration  in  estimating 
the  damages.     [Rule  absolute.] 

Hence,  ike  damage  resulting  from  a  breach  of  con- 
tract may,  binder  certain  circumstances,  be  so  rem^ote 
tftat  the  injured  paHy  vtiay  thereby  be  rendered  incapable 
of  recovering  compensation  in  respect  thereof 

The  rule  laid  down  in  Hadley  v.  Baxendakf  or  rather  the  second 
branch  of  it,  is  one  which  it  would  be  in  many  cases  difficult  to  apply 
in  its 'precise  terms,  and  it  was  not  perhaps  intended  to  lay  down 
that  the  amount  of  damages  should  depend  on  the  mere  knowledge  or 
ignorance  of  the  defendant  of  the  surrounding  circumstances  apart 
from  contract  express  or  implied  to  be  liable  for  the  extraordinary 
amount  of  damages  to  which  those  circumstances  might  give  rise  ; 
and  reading  the  expressions  in  the  judgment  secundum  sxdtjedam 
materiam  they  appear  capable  of  this  construction.  (2  Sin.  L.  C.  551.) 

Damafje  is  said  to  be  remote  when,  although  arising  out  of  the 
cause  of  action,  it  does  not  so  inmiediately  and  necessarily  flow  from 
it  as  that  the  offending  party  can  be  made  responsible  for  it.  (Mayne 
on  Damages.) 

In  order  to  attempt  to  reiluce  the  subject  to  principle,  Mr.  Sedg- 
wick in  his  work  *  On  the  Measure  of  Damages,'  sugi^ests  a  division 
of  actions  into  three  classes  :  (1)  **  Where  the  contract  is  for  the  pay- 
ment of  money  alone  ;  (2)  where  the  contract  is  to  do  or  to  refrain 
from  doing  some  particular  thing  ;  (3)  where  a  tort  is  committed,  or 
the  action  is  brought  for  a  violation  of  right  unattended  by  any  of 
those  circumstances  of  aggravation  which  give  the  control  of  the 
matter  to  the  jury"  (such  as  fraud,  malice,  or  oppression  ;  for  where 
such  matters  of  aggravation  exist  a  jury  may  give  exemplary  damages). 
In  i\iQ  first  class  the  measure  of  damages  is  the  money  agreed  to  be 
paid,  with  interest  In  the  second  the  rule  recommended  is  "  that  the 
party  in  default  shall  be  held  liable  for  all  losses  that  may  foirly  be 
considered  as  ha\dng  been  in  the  contemplation  of  the  parties  at  the 
time  the  agreement  was  entered  into.**  In  the  third  class  the  difficulty 
of  laying  down  any  principle  upon  which  the  measure  of  damages  is 
to  be  ascertained,  beyond  a  strict  adlierence  to  the  natural  and  proxi- 
mate consequences  of  the  act  complained  of,  is  confessed  to  be  insur- 
mountable.    (2  Sm.  L.  C.  549.) 
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Distress. 


SIMPSON    v.    HAHTOPP. 

18  Geo.  IL 
[WiLLEs's  Beports,  512 ;  1  Sm.  L.  C.  439.] 

The  opinion  of  the  Court  upon  the  special  verdict 
which  had  been  returned  in  this  case  was  delivered  by 
Willes,  L.  C.  J. 

Upon   this  special  verdict  three  questions  arise : — (1)  ^^^fact  of 

*  *     ^  *  ^   '    opmion  of 

Whether  a  stocking-frame  has  any  privilege  at  all  as  Court. 
being  an  instrument  of  trade,  or  whether  it  be  generally 
distrainable  for  rent  as  other  goods  are,  even  though  there 
was  sufficient  distress  besides  ?  (2)  Though  it  may  be 
so  far  privileged  as  not  to  be  distrainable  if  there  be  other 
goods  sufficient,  yet  whether  or  not  it  may  be  distrained  if 
there  be  not  sufficient  distress  besides?  (3)  Though  it 
be  distrainable  either  in  the  one  case  or  the  other 
when  it  is  not  in  actual  use,  yet  whether  or  no  it  has  not 
a  particular  privilege  by  being  actually  in  use  at  the  time 
of  the  distress,  as  the  present  case  is  ? 

As  the  stocking-frame  in  the  present  case  could  only  be 
privileged  as  it  was  an  instrument  of  trade,  we  think  that 
it  might  have  been  distrained  if  it  had  not  been  actually 
in  use,  it  being  found  that  there  was  not  sufficient  distress 
besides.  But  whether  or  no  this  stocking-frame's  being 
actually  in  use  at  the  time  of  the  distress  gives  any  further 
privilege,  is  the  principal  question  in  the  present  case. 
And  we  are  all  of  opinion  that  upon  this  account  it  could 
not  be  distrained  for  rent,  for  these  reasons  :  (1)  Because 
it  could  not  be  restored  again  upon  a  replevin  in  the  same 
plight  and  condition  as  it  was.  (2)  Whilst  it  is  in  the 
custody  of  any  pei*son,  and  used  by  him,  it  is  a  breach  of 
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the  peace  to  take  it.  And  these  are  two  such  plain  and 
strong  reasons  that  even  if  it  were  quite  a  new  case,  I 
should  venture  to  determine  it  without  any  authority  at 
all ;  but  I  think  that  there  are  several  cases  and  authori- 
ties which  confirm  this  opinion.  We  are  all  of  opinion 
that  this  stocking-frame,  the  apprentice  being  actually 
weaving  a  stocking  upon  it  at  the  time  when  it  was  dis- 
trained, was  not  distrainable  for  rent,  even  though  there 
were  no  other  distress  on  the  premises.  [Judgment  for 
plaintiff.] 

Hence,  implements  of  trade  are  pAvileged  from  dis- 
tresa  fcnr  rent,  (1)  if  in  actual  use  at  the  tim£,  or  (2)  if 
tliei*e  he  any  otiter  sufficient  distress  on  (lie  premises. 

Distress  is  the  taking  of  a  personal  chattel  out  of  the  possession  of 
the  wrongdoer  into  tlie  custody  of  the  injured  person  in  order  to 
procure  a  satisfaction  of  the  wrong  done.    (3  Step.  Com.) 

The  following  things  are  absolutely  privil^ed  from  distress  at 
common  law :  (1)  Thing:^  annexed  to  the  freehold ;  (2)  things  delivered 
to  a  person  exercising  a  public  trade  to  be  carried,  wrought,  worked- 
up,  or  managed  in  the  way  of  his  trade  ;  (3)  things  which  cannot 
be  restored  in  the  same  plight,  e,g,  butcher's  meat,  &c  ;  (4)  things  in 
actual  use ;  (5)  animals  Jerm  natural ;  (6)  goods  in  ciistodid  Uffi* ; 
(7)  loose  money. 

The  following  things  are  privileged  if  there  be  other  sufficient 
distress  on  the  premises  :  (1)  Instruments  of  husbandry;  (2)  beasts 
of  the  plough  (except  for  poor-rates)  ;  (3)  animals  which  directly  im- 
prove the  land,  as  sheep,  but  not  including  colts,  steers,  or  heifers  ; 
(4)  the  instruments  of  a  man's  trade  or  profession,  even  if  not  in 
actual  use. 

If  the  only  sufficient  distress  other  than  things  privileged  stih  modo 
be  growing  crops,  the  landlord  may  at  his  option  distrain  the  things 
privileged  svb  modo.  {Pigoti  v.  Birtles,  1  M.  &  W.  441.)  Power  to 
distrain  growing  crops  was  given  by  II  Geo.  II,  c.  19.  (See 'Student's 
Statutes,'  p.  29.) 

Lodgers'  goods  are  protected  by  34  &  35  Vict.  c.  79,  if  the  conditions 
of  that  Act  be  compUed  with.    (See '  Student's  Statutes,'  p.  31.) 
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Entry  by  Sheriff. 


SEMATNE'S    CASE. 
[5  Coke's  Reports,  91 ;  1  Sm.  L.  C.  105.] 

In  this  case  the  following  points  were  resolved  by  the  Eesolutions 
Court  of  King's  Bench  : —  ^^yxX, 

1.  The  house  of  every  one  is  to  him  as  his  castle  and 
fortress,  as  well  for  his  defence  against  injury  and  violence, 
as  for  his  repose. 

2.  When  any  house  is  recovered  by  any  real  action,  or 
by  ejectment,  the  sheriflF  may  break  the  house  and  deliver 
the  possession  to  the  plaintiff,  for  the  words  of  the  writ 
are  Jiahere  faciaa  possesswneirij  &c.,  and  after  judgment  it 
is  not  the  house,  in  right  and  judgment  of  law,  of  the 
defendant. 

3.  In  all  cases  when  the  king  is  party,  the  sheriflf  (if  the 
doors  be  not  open)  may  break  the  party's  house,  either  to 
arrest  him,  or  to  do  other  execution  of  the  king's  process, 
if  otherwise  he  cannot  enter.  But  before  he  breaks  it,  he 
ought  to  signify  the  cause  of  his  coming,  and  to  make 
request  to  open  the  doors. 

4.  In  all  cases  when  the  door  is  open,  the  sheriff  may 
enter  the  house,  and  do  execution,  at  the  suit  of  any  sub- 
ject, either  of  the  body  or  of  the  goods ;  and  so  may  the 
lord  in  such  case  enter  into  the  house  and  distrain  for  his 
rent  or  service. 

5.  It  is  not  lawful  for  the  sheriff  (on  request  made  and 
denial),  at  the  suit  of  a  common  person,  to  break  the 
defendant's  house,  &c.,  to  execute  any  process  at  the  suit  of 
any  subject 

6.  The  house  of  anyone  is  not  a  castle  or  privilege  but 
for  himself,  and  shall  not  extend  to  protect  any  person 
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who  flies  to  his  house,  or  the  goods  of  any  other  which 
are  brought  and  conveyed  into  his  house,  to  prevent  a 
lawful  execution,  and  to  escape  the  ordinary  process  of 
law ;  for  the  privilege  of  his  house  extends  only  to  him 
and  his  family,  and  to  his  own  proper  goods,  or  to  those 
which  are  lawfully  and  without  fraud  and  covin  there ;  and 
therefore  in  such  cases,  after  denial  on  request  made,  the 
sheriff  may  break  the  house. 

Hence,  although  " every  man's  house  is  his  ca^tU*'  yet 
ill  certidii  cases  it  vi  lawful  for  the  sheriff  to  break  the 
house  to  execute  process. 

The  student  may  read  with  profit  the  following  summary  of  the 
law  relating  to  this  subject  by  Sir  Michael  Foster  (*  Discourse  of 
Homicide,'  p.  319)  : — 

"The  oflScer  cannot  justify  breaking  open  an  outward  door  or 
window  in  order  to  execute  process  in  a  civil  suit ;  if  he  do  he  is  a 
trespasser.  But  if  he  findeth  the  outward  door  open  and  entereth 
that  way,  or  if  the  door  is  oi)ened  to  him  from  within,  and  he  entereth, 
he  may  break  open  inward  doors  if  he  findeth  tliat  necessary  in  order 
to  execute  liis  process. 

"  The  rule  that  *  every  man^s  home  u  his  castle/  when  applied  to 
arrests  in  legal  process,  hath  been  ciirried  as  far  as  the  true  principles 
of  political  justice  will  warrant,  perhaps  beyond  what  in  the  scale  of 
sound  reason  and  good  policy  they  will  warrant.  But  this  rule  is 
not  one  of  those  that  will  admit  of  any  extension ;  it  must,  therefore, 
as  I  have  before  hinted,  be  confined  to  the  breach  of  windows  and 
outward  doors  intended  for  the  security  of  the  house  against  persons 
from  without  endeavouring  to  break  in. 

"  It  must  like\i'ise  be  confined  to  a  breach  of  the  bouse  in  order  to 
arrest  the  occupier,  or  any  of  his  family,  who  have  their  domicile, 
their  ordinary  residence  there ;  for  if  a  stranger  whose  ordinary 
residence  is  elsewhere,  upon  a  pursuit,  taketh  refuge  in  the  house  of 
another,  this  is  not  his  castle,  he  cannot  claim  the  benefit  of  sanctuary 
in  it. 

"  The  rule  is  likewise  confined  to  cases  of  arrests  in  the  first  in- 
stance ;  for,  if  a  man  being  legally  arrested  (and  laying  hold  of  the 
prisoner  and  pronouncing  the  w^orda  of  arrest  is  an  actual  arrest) 
escapes  from  the  officer  and  takes  shelter,  though  in  1  is  own  house, 
the  officer  may,  upon  fresh  suit,  break  open  doors  in  order  to  retake 
him  ;  having  firet  given  due  notice  of  his  business  and  demanded 
admission  and  been  refused. 

"  And  let  it  be  remembered  that  not  only  in  this  but  in  every  case  ' 
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where  doors  may  be  broken  open  in  order  to  arrest,  whether  in  cases 
criminal  or  civil,  there  must  be  such  notification,  demand  and  refusal, 
before  the  parties  concerned  proceed  to  that  extremity. 

**  The  rule  already  mentioned  must  also  be  confined  to  the  case  of 
arrest  upon  process  in  civil  suits ;  for,  where  a  felony  hath  been  com- 
mitted^ or  a  dangerous  wound  given,  or  even  where  a  minister  of 
justice  comes  armed  with  process  founded  on  a  breach  of  the  peace, 
the  party's  own  house  is  no  sanctuary  for  him  ;  doors  may  in  any  of 
these  cases  be  forced,  the  notification,  demand  and  refusal  before 
mentioned  having  been  previously  made." 

If  the  sheriff  break  into  a  third  person's  house  to  execute  process, 
be  having  reason  to  believe  that  the  person  sought  is  there,  or  has 
removed  his  goods  there  to  avoid  execution,  and  such  prove  not  to  be 
the  case,  the  sheriff  is  a  trespasser.    {JokiMxm  y.  Leigh,  1  Marsh,  565.) 

The  privilege  extends  only  to  the  person's  dweUing-house,  and  not 
to  out-houses,  &c     {Penton  v.  Browne,  1  Sid.) 

Imprisonment  for  debt  has  been  abolished  with  certain  exceptions, 
for  which  see  the  '  Student's  Statutes,'  p.  25. 


Estoppel. 


TSES    DUCHESS    OF    "KXNQt&SOWB    OASSL 

Temp,  1776. 
[2  Sm.  L.  C.  760.] 

It  was  ordered  by  Parliament  that  the  following  ques-  Questions 
tions  be  put  to  the  judges,  viz. : — (1).  Whether  a  sentence  fudges. 
of  the  Spiritual  Court  against  a  marriage  in  a  suit  for  jacti- 
tation of  marriage  is  conclusive  evidence  so  as  to  stop  the 
counsel  for  the  Crown  from  proving  the  said  marriage  in 
an  indictment  for  polygamy  ?  (2).  Whether,  admitting 
such  evidence  to  be  conclusive  upon  such  indictment,  the 
counsel  for  the  Crown  may  be  admitted  to  avoid  the  effect 
of  such  sentence  by  proving  the  same  to  have  been  ob- 
tained by  fraud  or  collusion  ? 

1.  A  sentence  in  the  Spiritual  Court  against  a  marriage  Opinion  of 

•  'x^'A'Ai.*  r  A  1*  the  Judges. 

in  a  suit  of  jactitation  of  marriage  is  not  conclusive  evi- 
dence so  as  to  stop  the  counsel  for  the  Crown  from 
proving  the  marriage  in  an  indictment  for  polygamy.     2. 
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ft 

Admitting  such  sentence  to  be  conclusive  upon  such  in- 
dictment, the  counsel  for  the  Crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence  by  proving  the  same  to 
have  been  obtained  by  fraud  or  collusion. 


BOE    d.   CHBI8TMA8    v.    OLIVEB. 

Temp,  10  Q€0.  IV. 
[5  Manning  and  Ryland's  Rbports,  208;  8  Sm.  L.  C.  751.] 

Case.  A.  M.,  wife  of  J.  B.  S.,  was  entitled  to  an  estate  in  fee 

upon  the  contingency  of  her  surviving  C,  the  widow  of 
T.  H. ;  and  she  and  her  husband  conveyed  the  premises 
to  T.  C.  for  ninety-nine  years,  and  levied  a  fine  to  support 
the  conveyance.  C.  died,  leaving  A.  M.  living ;  so  that 
the  contingency  happened,  and  this  action  of  ejectment 
was  brought  by  the  assignees  of  the  executors  of  T.  C 
It  was  admitted  in  argument  on  the  part  of  the  defendant, 
that  the  fine  was  binding  upon  A.  M.  and  J.  R  S.,  and  all 
claiming  under  them,  by  estoppel;  but  it  was  insisted 
that  such  fine  operated  by  way  of  estoppel  only  ;  that  it 
therefore  bound  only  parties  and  privies,  not  strangers; 
that  the  defendant  was  a  stranger ;  and  that  as  to  him, 
the  estate  was  to  be  considered  still  remaining  in  A.  M. 
and  J.  B.  S. 

Abstract  of  Judgment  was  delivered  by  Bayley,  J.  We  are  satis- 
fied,  upon  the  authorities,  that  a  fine  by  a  contingent  re- 
mainder-man, though  it  operates  by  estoppel,  does  not 
operate  by  estoppel  only,  but  has  an  ulterior  operation 
when  the  contingency  happens;  that  the  estate  which 
theil  becomes  vested  feeds  the  estoppel ;  and  that  the 
fine  operates  upon  that  estate  as  though  that  estate  had 
been  vested  in  the  conusors  at  the  time  the  fine  was 
levied.  We  are  of  opinion  that  the  fine  in  this  case  had 
a  double  operation — that  it  bound  A.  M.  and  J.  B.  S.  by 
estoppel  or  conclusion  so  long  as  the  contingency  con- 
tinued ;  and  that  when  the  contingency  happened  the 
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estate,  when  it  devolved  upon  A.  M.,  fed  the  estoppel ;  the 
estate  created  by  the  fine  by  way  of  estoppel  ceased  to  be 
an  estate  by  estoppel  only,  and  became  an  interest,  and 
gave  T.  C.«  and  those  having  a  right  under  him,  exactly 
what  he  would  have  had  in  case  the  contingency  had 
happened  before  the  fine  was  levied.  [Judgment  for 
plaintiff.] 

Hence,  if  a  contingent  remamder  be  conveyed,  the 
estate  when  it  becomes  vested  feeds  the  estoppeL 

An  estoppel  is  where  a  man  is  concluded  by  his  own  act  or  accept- 
ance to  aay  the  troth.  (Lord  Coke.)  An  estoppel  has  also  been 
defined  to  be  an  admission,  or  something  which  the  law  treats  as  equi- 
valent to  an  admission,  of  an  extremely  high  and  conclusive  nature — 
so  high  and  so  conclusive  that  the  party  whom  it  affects  is  not 
permitted  to  aver  against  it  or  offer  evidence  to  controvert  it — 
though  he  may  show  that  the  person  relying  on  it  ib  estopped  from 
setting  it  up,  since  that  is  not  to  deny  its  conclusive  effect  as  to 
himself,  but  to  incapacitate  the  other  from  taking  advantage  of  it. 
(2  Sbol  L.  C.  778.) 

Estoppels  arise  either  (1)  By  matter  of  record.  (2)  By  deed.  (3) 
Tn  pais  (matter  of  fact). 


Evidence. 


PBICE    «.    EABIi    OF    TOHBINGTON. 

IVmp.  2  AwM, 
[Salkbld*b  Rxpobts,  285 ;  1  Sm,  L.  C.  328.] 

The  plaintiff,  a  brewer,  brought  an  action  against  the  csMb 
Elarl  of  Tcrringtonn  for  beer  sold  and  delivered,  and  the 
evidence  given  to  charge  the  defendant  was,  that  the 
usual  way  of  the  plaintiff's  dealing  was,  that  the  draymen 
came  every  night  to  the  clerk  of  the  brewhouse,  and  gave 
him  an  account  of  the  beer  they  had  delivered  out,  which 
he  set  down  in  a  book  kept  for  that  purpose,  to  which 
the  draymen  set  their  names,  and  that  the  drayman  was 
dead,  but  that  this  was  his  hand  set  to  the  book ;  and 

G   2 
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this  was  held  good  evidence  of  a  delivery ;  otherwise  of  the 
shop-book  itself,  singly,  without  more. 

Henoe,  a  minvie  in  writing  made  at  the  time  when 
the  fact  it  records  took  place,  by  a  person  siru^  deceased, 
in  the  ordinary  course  of  his  business,  corroborated  by 
other  circumstances,  which  render  it  probable  tkxU  the 
fact  occurred,  is  admissible  in  evidence.  {Taunton,  J.,  in 
Doe  V.  Turford,  3  B.  &  Ad.  898.) 


HIGHAM    V.    BTDGWAT. 

Tffm/p,  48  Qto.  III. 
[1  East's  Reports,  109 ;  2  Sm.  L.  C.  318.] 

Gaae.  The  question  in  this  case  was  whether  the  books  of  a 

man-midwife,  attending  upon  a  woman  at  the  time  of  her 
delivery,  and  making  charges  for  such  attendance,  which 
he  thereby  acknowledged  to  have  been  paid,  were  evi- 
dence of  the  time  of  the  birth  of  the  child  as  noted  in 
those  entries  ?  This  evidence  had  been  admitted  at  the 
trial. 
AbrtrActof  Lord  Ellenhorough,  C.  J.  I  think  the  evidence  here 
in  tfrar?  was  properly  admitted,  upon  the  broad  principle  upon 
which  receivers'  books  have  been  admitted;  viz.,  that 
the  entry  made  was  in  prejudice  of  the  party  making  it. 
The  entry  made  by  the  party  was  to  his  own  imme- 
diate prejudice,  when  he  had  not  only  no  interest  to  make 
it  if  it  were  not  true,  but  he  had  an  interest  the  other 
way.  The  evidence,  therefore,  in  this  case  was  properly 
received. 

Le  Blanc,  J.  On  inquiring  into  the  truth  of  facts 
which  happened  a  long  time  ago,  the  Courts  have  varied 
from  the  strict  rules  of  evidence  applicable  to  facts  of  the 
same  description  happening  in  modem  times,  because  of 
the  difficulty  or  impossibility,  by  lapse  of  time,  of  proving 
those  facts  in  the  ordinary  way  by  living  witnesses.     On 
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tills  ground  hearsay  and  reputation  (which  latter  is  no 
other  than  the  hearsay  of  those  who  may  be  supposed  to 
have  been  acquainted  with  the  fact,  handed  down  from 
one  to  another)  have  been  admitted  as  evidence  in  par- 
ticular cases.  On  that  principle  stands  the  evidence  in 
cases  of  pedigree  of  declarations  of  the  family  who  are 
dead,  or  of  monumental  inscriptions,  or  of  entries  made 
by  them  in  family  bibles.  The  like  evidence  has  been 
admitted  in  other  cases  where  the  Court  were  satisfied 
that  the  person  whose  written  entry  or  hearsay  was 
offered  in  evidence  had  no  interest  in  falsifying  the  fact, 
but,  on  the  contrary,  had  an  interest  against  his  declara- 
tion or  written  entry.     [Rule  discharged.] 

Hence,  if  a  person  havirig  peculiar  Tneans  of  hnowvng 
a  fa/st  makea  a  written  entry  thereof  which  is  agai/nst  his 
interest,  it  is  evidence  of  the  fact  as  between  third  persona 
after  his  deaih. 

It  is  now  well  settled  that  the  declarations  of  deceased  persons 
against  their  interest,  pecuniary  or  proprietary,  are  receivable  not 
only  to  prove  so  much  contained  in  them  as  is  adverse  to  the  interest, 
but  to  prove  collateral  facts  stated  in  them ;  at  aU  events,  so  far  as 
relates  to  facts  which  are  not  foreign  to  the  declarations  and  may  be 
taken  to  have  formed  a  substantial  part  of  them.    (2  Sm.  L.  C.  336.) 


JFa/se  Affirmation. 


chakdeijOB  9.  iiOFua 

Temp.  1  JoA,  L 
[2  Cbokb's  Reports,  2 ;  1  Sm.  L.  C.  173.] 

Action  upon  the  case  :  whereas  the  defendant  being  a  Citae. 
goldsmith,  and  having  skill  in  jewels  and  precious  stones, 
had  a  stone,  which  he  affirmed  to  Lopus  to  be  a  Bezoar 
stone,  and  sold  it  to  him  for  £100 ;  vhi  reverd,  it  was 
not  a  Bezoar  stone.  The  defendant  pleaded  Not  Guilty. 
After  verdict  and  judgment  for  the  plaintiif  in  the  King's 
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Bench,  error  was  brought  in  the  Exchequer  Chamber  be- 
cause the  declaration  did  not  contain  matter  enough  to 
charge  the  defendant,  viz.,  that  he  warranted  it  to  be  a 
Bezoar  stone,  or  that  he  knew  that  it  was  not  a  Bezoar 
stone;  for  it  might  be  that  he  himself  was  ignorant 
whether  it  were  a  Bezoar  stone  or  not 
DMifion.  The  judges  held  that  for  this  cause  it  was  error.    For 

the  bare  affirmation  that  it  was  a  Bezoar  stone,  without 
warranting  it  to  be  so,  is  no  cause  of  action. 

The  role  of  law  now  is  that  eveiy  afiSrmation  at  the  time  of  the 
sale  of  goods  ii  a  warranty  if  it  appears  to  have  been  intended  to 
operate  as  such. 

The  main  doctrine  laid  down  in  Chanddor  v.  Loptu  has  never  since 
been  disputed,  viz.,  that  the  plaintiff  must  either  declare  upon  a  con- 
tract, or  if  he  declare  in  toit  for  a  misrepresentation,  must  aver  a 
scienter.  That  such  an  action  is  maintainable  when  the  tcimUr  can 
be  proved,  though  there  be  no  warranty,  is  now  well  established. 
(1  Sm.  L.  C.  175.) 

The  law  as  to  the  rescission  of  contracts  on  the  ground  of  fraud  or 
misrepresentation  is  well  summed  up  by  Blacklmm,  J.,  in  Kennedy 
V.  Panama  Mail  Co.  (L.  R  2  Q.  B.  687)  as  follows  :— "  There  is  a 
veiy  important  difference  between  cases  where  a  contract  may  be 
rescinded  on  account  of  fraud,  and  those  in  which  it  may  be  re- 
scinded on  the  ground  that  there  is  a  difference  in  substance  between 
the  thing  bargained  for  and  that  obtained.  It  is  enough  to  show 
that  there  was  a  fraudulent  representation  as  to  any  part  of  that 
which  induced  the  party  to  enter  into  the  contract  which  he  seeks  to 
rescind  ;  but  where  there  has  been  an  innocent  misrepresentation  or 
misapprehension,  it  does  not  authorise  a  rescission  unless  it  is  such  as 
to  show  that  there  is  a  complete  difference  in  substance  between 
what  was  supposed  to  be  and  what  was  taken,  so  as  to  constitute  a 
fiiilure  of  consideration.  For  example,  where  a  horse  is  bought  under 
a  belief  that  it  is  sound,  if  the  purchaser  was  induced  to  buy  by  a 
fraudulent  representation  as  to  the  horse's  soundness,  the  contract 
may  be  rescinded.  If  it  was  induced  by  an  honest  misrepresenta- 
tion as  to  its  soundness,  though  it  may  be  clear  that  both  vendor 
and  purchaser  thought  that  they  were  dealing  about  a  sound  horse, 
and  were  in  error,  yet  the  purchaser  must  pay  the  whole  price  unless 
there  was  a  warranty,  and  even  if  there  was  a  warranty  he  cannot 
return  the  horse  and  claim  back  the  whole  price  unless  there  was  a 
condition  to  that  effect  in  the  contract" 
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FABIiET    V.    FSJEEMAN. 

Tmp.  29  G^.  ///. 

[3  TsBM  Repobts,  51 ;  2  Sm.  L.  C.  64.] 

J.  F.y  knowing  that  J.  C.  F.  was  not  a  person  to  be  Case. 
trusted  with  goods  upon  credit,  nevertheless  asserted  the 
contrary,  by  reason  whereof  J.  P.  and  E.,  sold  goods 
upon  credit  to  the  said  J.  C,  F.,  and  the  vendors,  not 
having  been  paid,  brought  an  action  in  the  nature  of  de- 
ceit against  the  said  J.  F,  the  defendant.  After  a  verdict 
for  the  plaintiffs  a  motion  was  made  in  arrest  of  judgment. 
The  Court,  after  time  taken  to  consider,  delivered  their 
opinions  aeriatvm. 

BuUer,  J.  Fraud  without  damage,  or  damage  without'  Abstract  of 
fraud,  gives  no  cause  of  action ;  but  where  these  two  SSurt"  ^ 
concur  an  action  lies.  Collusion  is  not  necessary  to 
constitute  fraud.  The  gist  of  the  action  is  fraud  and 
deceit,  and  if  that  fraud  and  deceit  can  be  fixed  on  one 
who  had  no  interest  in  his  iniquity,  it  proves  his  malice  to 
be  the  greater.  The  fraud  is  that  the  defendant  procured 
the  plaintiffs  to  sell  goods  on  credit  to  one  whom  they 
would  not  otherwise  have  trusted,  by  asserting  that  which 
he  knew  to  be  false.  Here,  then,  is  the  fraud,  and  the 
means  by  which  it  was  committed ;  and  it  was  done  with 
a  view  to  enrich  J.  C.  F.  by  impoverishing  the  plaintiff^:, 
or,  in  other  words,  by  cheating  the  plaintiffs  out  of  their 
goods. 

Lord  Kenyon,  C.  J.  In  this  case  the  two  grounds 
of  the  action  concur :  here  are  both  the  damnuTn  et  in- 
juriou  The  plaintiffs  applied  to  the  defendant  telling  him 
that  they  were  going  to  deal  with  J.  C.  F.,  and  desired  to 
be  informed  of  his  credit,  when  the  defendant  fravdu" 
lenUy,  and  knowing  it  to  be  otherwise,  and  with  a  design 
to  deceive  iJie  plaintiffs,  made  the  false  affirmation  which 
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Is  stated  on  the  record,  by  which  they  sustained  a  con- 
siderable damage.     [Rule  discharged.] 

Hence,  a  false  afirmailon  made  by  the  defendant  with 
intent  to  defraud  tlie  plaintiff,  whereby  the  flaiTfUiff  re- 
ceives damage,  is  the  ground  of  an  action  in  the  nature 
of  deceit.  It  is  not  necessary  that  the  defendant  should 
he  benefited  by  the  deceit,  or  t/uU  he  should  collude  with 
the  person  who  is. 

A  representation  concerning  the  character,  credit,  d-c,  of  another, 
by  which  he  may  obtain  credit,  &c,  must  now  be  in  writing,  in 
order  to  be  actionable.  (9  Geo.  IV.  c.  14,  s.  6 ;  see  '  Student's 
Statutes,'  p.  21.) 

The  cases  may  he  considered  to  establish  the  principle,  that  fraud  in 
law  consistB  in  knowingly  asserting  that  which  is  false  in  &ct,  to  the  in- 
j  ory  of  another.  ( Crestwell,  J.,  in  Crawshay  t.  Thompion,  4  M .  &  Gr.  387.) 

In  order  to  enable  a  person  injured  by  a  false  representation  to  sue 
for  damages,  it  is  not  necessary  that  the  representation  should  be 
made  to  the  plaintiff  directly ;  it  is  sufficient  if  it  be  made  to  a  third 
person  to  be  communicated  to  the  plaintiff,  or  to  a  class  of  persons  of 
whom  the  plaintiff  is  one,  or  even  if  made  to  the  public  generally 
with  a  view  of  its  being  acted  on,  and  the  plaintiff  as  one  of  the 
public  acts  on  it,  and  suffers  damage  thereby.  {Swift  v.  Winter- 
botham,  L.  R  8  Q.  K  253.) 


Fraudulent  Dispositions. 


TWYKE'B    CASE. 

Tewp.  44  Eliz. 
[3  Coke,  80 ;  1  Sm.  L,  C.  1.] 

Cms.  Infokmation  by  the  Attorney-General  against  Twyne 

in  the  Star  Chamber  for  making  and  publishing  a  fraudu- 
lent gift  of  goods  within  the  statute  13  Eliz.  c.  5.  P.  was 
indebted  to  Twyne  in  £400  and  to  C.  in  £200.  C.  brought 
an  action  against  P.,  and  pending  the  writ,  P.  being  pos- 
sessed of  goods  of  the  value  of  JE300,  made  a  general  deed 
of  gift  of  all  his  goods  and  chattels  to  Twyne  in  satisfac- 
tion of  his  debt,  but  remained  in  possession  of  the  goods 
and  sold  some  of  them;  "and  he  shore  the  sheep"  and 
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marked  them  with  his  own  mark.  C.  obtained  judgment 
against  P.  and  issued  execution  thereon,  but  the  claim  of 
the  sheriff  under  the^./a.  was  resisted  by  force  on  the 
ground  of  the  said  gift. 

It  was  resolved  by  the  Star  Chamber  that  the  rift  was  K««)l»»tion8 

•'  ^  of  Star 

firaudulent  within  the  statute  13  Eliz.,  because  (1)  the  Chamber. 
gift  had  the  marks  of  fraud,  it  being  a  general  gift  without 
exception  of  apparel  or  of  anything  of  necessity ;  (2)  the 
donor  continued  in  possession  and  used  them  as  his  own  ; 
(3)  it  was  made  in  secret ;  (4)  it  was  made  pending  the 
writ ;  (5)  there  was  a  trust  between  the  parties,  for  the 
donor  possessed  all,  and  used  them  as  his  own  goods,  and 
fraud  is  always  clad  with  a  trust,  and  tinist  is  the  cover  of 
fraud;  (6)  the  deed  contains  that  the  gift  was  made 
honestly,  truly,  and  homA  fide ;  et  clausvlae  inconsTietde 
semper  inducuvt  suapicionenfi.  It  was  also  resolved  that 
the  gift,  although  on  a  true  and  good  consideration,  was 
not  within  the  proviso  of  the  statute,  for  no  gift  shall  be 
deemed  to  be  bond  fide  within  the  said  proviso  which  is 
accompanied  with  any  trust. 

In  Needham  (k  Beaumoni's  Case  the  judges  resolved  that  natural 
affection  is  a  good  consideration,  but  not  such  a  good  consideration  as 
is  intended  by  the  13  Eliz.  c.  5,  for  a  valuable  consideration  only  is  a 
good  consideration  within  that  Act.  The  question  as  to  whether  a 
transaction  alleged  to  be  within  the  statute  is  or  is  not  bond  fide  is 
for  the  jury.  (See  cases  cited  in  Martindale  v.  Booth,  3  B.  &  Ad. 
498.)  Dispositions  under  this  statute  are  good  as  between  the  parties 
themselves.  (Eobinton  v.  McDonnel,  2  B.  &  A.  134 ;  Steel  v.  Brawn 
d:  Parry^  1  Taunt  381  ;  OUiver  v.  King,  25  L.  J.  (Ch.)  427)  and 
against  strangers  who  are  not  creditors  or  bond  fide  purchasers  for 
value.  iBessey  v.  Windham,  6  Q.  B.  166.)  A  transfer  to  a  bond  fide 
purchaser  for  value  before  the  original  disposition  is  avoided  is  valid. 
{Morewood  v.  SoiUh  Yorkshire  Ry.  Co.  3  H.  &  N.  798.) 

Although  a  debtor  has  a  right  to  prefer  one  creditor  to  anotlier, 
and  by  making  a  transfer  of  his  property  to  one  favoured  claimant  to 
defeat  the  other,  provided  he  do  so  in  an  open  manner  and  without 
any  further  object  than  his  act  upon  the  face  of  it  imports ;  still  the 
law  will  not  allow  a  creditor  to  make  \ise  of  his  demand  to  shield  his 
debtor,  and  while  he  leaves  him  in  statu  quo  by  forbearing  to  en- 
force the  assignment,  to  defeat  the  other  creditors  by  insisting  ui>on 
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it  It  is  laid  down  in  Wooi  ▼.  Dirvt^  7  Q.  B.  892,  Uiat  a  «d«  of 
property  for  good  consideration  is  nut  either  at  common  law  or  under 
the  statute  Toid  merely  because  made  with  intent  to  defeat  an 
expected  execution.  •'!  Sm.  L.  C.  21, 22;  Halt  t.  Saloon  Omnibus  Co. 
4  Drew.  492 ;  DarriU  t.  Terry,  30  L.  J.  (Ex.)  355 ;  but  see  BoU  v. 
Smithy  21  Beay.  511.)  An  a^^signment  by  a  felon  before  conviction, 
bond  fide,  and  for  good  consideration,  is  Talid.  {Chowne  t.  Baylis,  31 
L.  J.  (Ch.)  757.) 

The  statute  extends  to  sabteg^ueiU  creditonL  Thus  in  Maekay  ▼. 
Dougku  (L.  R  14  Ex.  106)  where  the  settlor  executed  a  Toluntaiy 
settlement  of  the  bulk  of  his  property  shortly  before  entering  into  a 
trade  of  a  hazardous  nature,  the  settlement  was  set  aside  at  the 
instance  of  a  creditor  who  became  such  after  its  date. 

The  proyisions  of  the  Bankruptcy  Act  1869  relating  to  thia  subject 
(sec  6,  sub-sec  2,  &  sa.  91  &  92)  and  an  abstract  of  the  statates  13 
Eliz.  c  5,  and  27  Eliz.  c  4,  will  be  found  in  the  ' Student's  Statutes.' 


Guarantee. 


BIBKMYB    V.    DABUlBIiIs. 

Temp.  3  Annu 
[Salkeld's  Rbpobtb,  27 ;  1  Sm.  L.  C.  310.] 

Case.  Declabation.     That    in   consideration    the    plaintiff 

would  deliver  his  gelding  to  A.,  the  defendant  promised 
that  A.  should  re-deliver  him  safe,  and  evidence  was  that 
the  defendant  undertook  that  A.  should  re-deliver  him 
safe:  and  this  was  held  a  collateral  undertaking  for 
another ;  for  where  the  undertaker  comes  in  aid  only  to 
procure  a  credit  to  the  party,  in  that  case  there  is  a 
remedy  against  both,  and  both  are  answerable  according 
to  their  distinct  engagements ;  but  where  the  whole  credit 
is  given  to  the  undertaker,  so  that  the  other  party  is  but 
as  his  servant,  and  there  is  no  remedy  against  him,  this  is 
not  a  collateral  undertaking. 

Et  per  Cur.  IS  two  come  to  a  shop,  and  one  buys,  and 
the  other  to  gain  him  credit,  promises  the  seller,  **Ifhe 
does  not  pay  you,  I  v^ill,**  this  is  a  collateral  undertaking, 
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and  void  without  writing  by  the  Statute  of  Frauds. 
But  if  he  says,  "  Let  him  have  the  goods,  I  will  be  your 
paymaster,''  or  "  /  wiU  see  you  paid''  this  is  an  under- 
taking as  for  himself,  and  he  shall  be  intended  to  be  the 
very  buyer,  and  the  other  to  act  but  as  his  servant. 

Hence,  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  6f  arioiher,  for  which  ihat  other  rcTnains 
liakle,  m/iist  be  vn  writimg  to  satisfy  the  fourth  section  of 
the  statute  of  frauds;  otherwise  where  the  other  does  not 
remain  liable. 

The  fonith  section  of  the  Statute  of  Fraads  enacts  {vnUr  alia)  that 
no  action  shall  he  hiought  whereby  to  charge  the  defendant  npon 
any  special  promise  to  answer  for  the  debt,  default,  or  mis-carriage  of 
another  person  ;  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised. 

The  statute  applies  only  to  promises  made  to  the  persons  to  whom 
another  is  already,  or  is  to  become,  answerable.    It  must  be  a  pro 
miae  to  be  answerable  for  a  debt  o^  or  a  default  in  some  duty  by, 
that  other  person  towards  the  promissee.    {Hargreavea  v.  Parsons,  13 
M.  &  W.  661.) 

The  statute  does  not  extend  to  sl  dd  credere  commission  (Couturier 
V.  Hastiey  8  Ex.  40) ;  but  it  does  to  an  agreement  to  give  a  guarantee. 
{MalleU  V.  Bateman,  L.  R.  1  C.  P.  163.) 

It  was  decided  by  Wain  v.  WarUers  (6  East's  Reports,  10 ;  2  Sm. 
L.  C.  241,)  that  the  word  ''  agreement "  in  the  fourth  section  of  the 
Statute  of  Frauds  includes  both  the  consideration  and  the  promise, 
and  that  consequently  both  must  appear  in  writing  in  order  to  render 
the  contract  actionable.  It  has,  however,  since  been  enacted  (19  &  20 
Yict  c.  97,  8.  3)  that  a  guarantee  shall  not  be  invalid  to  support  an 
action  by  reason  only  that  the  consideration  therefor  does  not  appear 
in  writing,  or  by  necessary  inference  from  a  written  document.  (See 
the  section  in  the  '  Student's  Statutes,'  p.  38.) 

The  Statute  of  Frauds  requires  that  there  should  be  a  note  or 
memorandum  of  the  contract  in  writing  signed  by  the  party  to  be 
charged.  And  the  cases  have  decided  that,  although  the  signature 
be  in  the  beginning  or  middle  of  the  instrument,  it  is  as  binding  as  if 
at  the  foot  of  it^  the  question  being  always  open  to  the  jury  whether 
the  party,  not  having  signed  it  regularly  at  the  foot,  meant  to  be 
bound  by  it  as  it  then  stood,  or  whether  he  left  it  so  unsigned  because 
he  refused  to  complete  it.    (Lord  Ahinger,  C.  B.) 


92  CASES    IN    COMMON   LAW, 


Husband  and  Wife. 


KANBT    V.    SCOTT. 

Temp.  14  &  16  Car.  IL 
[1  Siderfin'8  Reports,  109 ;  2  Sm.  L.  C.  429.] 

Points  Some   of  the  more  important  points  decided  by  the 

Ck)urt  of  Exchequer  Chamber  in  this  case  were  the  fol- 
lowing : — 

I.  Husbands  are  bound  to  supply  their  wives  with 
necessaries. 

II.  If  the  wife  purchase  goods  and  the  husband,  by  any 
act  precedent  or  subsequent,  ratifies  the  contract  by  his 
assent,  the  husband  shall  be  liable  upon  it 

III.  The  marriage  does  not  give  the  wife  any  innate 
and  uncontrollable  power  to  render  the  husband  liable. 

lY.  If  the  wife  purchase  goods,  and  it  is  found  by 
special  verdict  that  they  were  consumed  in  the  household, 
yet  the  husband  shall  not  be  liable  for  them.  But  it 
shall  be  good,  but  not  conclusive,  evidence  for  the  jury  to 
find  that  the  husband  "  assumpsit." 

y.  Admitting  that  the  husband  shall  be  liable  in 
assuTnpsit  at  law,  still  if  he  specially  forbids  particular 
pei*sons  to  trust  his  wife,  the  husband  shall  not  be  liable 
in  spite  of  this  prohibition. 

The  principle  affirmed  in  Manby  v.  Scott,  and  followed  up  by  the 
late  authorities  ia  to  be  found  as  far  back  as  Fitzherbert  ''  A  man 
shall  be  cbaiged  in  debt  for  the  contract  of  his  bailiff  or  servant, 
where  he  giveth  authority  to  his  bailiff  or  servant  to  buy  or  sell 
for  him  ;  and  so  for  the  contract  of  his  wife,  if  he  giveth  authority  to 
his  wife,  otherwise  not."  The  principle  thus  laid  down  by  Fitz- 
herbert and  acted  on  })y  the  majority  of  the  judges,  in  Manby  v.  Scoti^ 
viz.,  that  a  wife's  power,  where  it  exists,  to  bind  her  husband,  is  as 
his  agent,  by  virtue  of  an  express  or  an  implied  authority  derived  from 
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him,  has  never  since  been  shaken.  Consequently,  wherever  it  is 
sought  to  charge  a  husband  on  his  wife's  contract,  made  during  the 
coverture,  the  only  question  is,  as  where  it  is  sought  to  chaige  him 
with  the  contract  of  any  other  agent — had  the  wife  in  the  one  case — 
or  the  agent  in  the  other — authority — either  expreu  or  implied  to 
make  such  a  contract  ?    (2  Sm.  L.  C.  480.) 


MONTAQ-UIS    «.    BENEDICT. 

Temp.  6&eOeo.  IV. 

[3  Babnewall  and  Cbesswbll's  Reports,  673 ;  2  Sm.  L.  C.  467.] 

Assumpsit  for  goods  sold  and  delivered.  Plea»  general  Case, 
issue.  At  the  trial  before  Abbott,  C.  J.,  it  appeared  that 
the  plaintiff  was  a  working  jeweller,  and  the  defendant  a 
special  pleader  in  considerable  practice.  The  plaintiff 
had  delivered  to  the  wife  of  the  defendant  at  his  house 
jewellery  amounting  to  £83,  and  had  received  from  her  on 
account  £34.  The  plaintiff  never  saw  any  person  but 
defendant's  wife.  The  jury  found  for  the  plaintiff  to  the 
amount  of  his  bill.  A  rule  nisi  was  obtained  for  a 
nonsuit  on  the  ground  that  there  was  no  evidence  to  be 
left  to  the  jury  of  the  husband's  assent  to  the  contract. 

Bayley,  J.  I  take  the  rule  of  the  law  to  be  this :  if  Abstract  of 
a  man,  without  any  justifiable  cause,  turns  away  his 
wife,  he  is  bound  by  any  contract  she  makes  for  neces* 
saries  suitable  to  her  degree  and  estate.  If  the  husband 
and  wife  live  together,  and  the  husband  will  not  supply 
her  with  necessaries,  or  the  means  of  obtaining  them,  she 
is  at  liberty  to  pledge  the  credit  of  her  husband  for  what 
is  strictly  necessary  for  her  own  support  But  whenever 
the  husband  and  wife  are  living  together,  and  he  provides 
her  with  necessaries,  the  husband  is  not  bound  by  con- 
tracts of  the  wife,  except  where  there  is  reasonable  evi- 
dence to  show  that  the  wife  has  made  the  contract  with 
his  assent.  Cohabitation  is  presumptive  evidence  of  the 
assent  of  the  husband,  but  it  may  be  rebutted  by  contrary 
evidence ;  and  when  such  assent  is  proved,  the  wife  is  the 
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agent  of  the  husband  duly  authorised.  If  a  tradesman  is 
about  to  trust  a  married  woman  for  what  are  not  neces- 
saries, and  to  an  extent  beyond  what  her  station  in  life 
requires,  he  ought,  in  common  prudence,  to  inquire  of  the 
husband  if  she  has  his  consent  for  the  oixler  she  is  giving ; 
and  if  he  had  so  inquired  in  this  case  it  is  not  improbable 
that  the  husband  might  have  told  him  not  to  trust  her. 
I  think  that  the  plaintiff  did  not  make  out  by  reasonable 
evidence  that  the  wife  had  any  authority  to  make  the 
purchase. 

Holroyd,  J. — I  think  the  plaintiff  ought  to  have 
been  nonsuited.  If  the  plaintiff  had  made  a  claim  in 
respect  of  necessaries  provided  for  the  defendant's  wife, 
the  case  would  have  stood  upon  a  very  different  ground ; 
but  I  think  upon  the  evidence  it  appeared  that  the  things 
provided  were  not  necessaries.  Undoubtedly  the  husband 
is  liable  for  necessaries  provided  for  his  wife,  where  he 
neglects  to  provide  them  himself.  If,  however,  there  be 
no  necessity  for  the  articles  provided,  the  tradesman  will 
not  be  entitled  to  recover  their  value  unless  he  can  show 
an  express  or  implied  assent  of  the  husband  to  the  con- 
tract made  by  the  wife.  Where  a  tradesman  takes  no 
pains  to  ascertain  whether  the  necessity  exists  or  not,  he 
supplies  the  articles  at  his  own  peril ;  and  if  it  turn  out 
that  the  necessity  does  not  exist,  the  husband  is  not 
responsible  for  what  may  be  furnished  to  his  wife  without 
his  knowledge.     [Rule  absolute.] 

Hence,  vjhere  a  wife  contracts  for  wrticlea  which  are 
not  neceeaaries  for  her,  the  husband  is  not  liable  unless 
the  tradesman  can  show  his  express  or  implied  assent. 
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BEATON    V.    BEinSDICT. 

Temp.  9  Gto,  IV. 
[5  Binoham'b  Rbportb,  28 ;  2  Sm.  L.  C.  475.] 

This  action  was  under  circumstances  very  similar  to  Case, 
that  of  Montague  v.  Benedict:  the  defendant  in  both 
being  the  same  person.  In  addition  to  pleading  the 
general  issue  the  defendant  tendered  and  paid  into  Court 
dSlO.  A  verdict  was  taken  for  the  plaintiff  for  the  balance, 
and  a  rule  nisi  was  obtained  for  a  new  trial  on  the  ground 
that  the  goods  furnished  were  not  necessaries,  and  that  no 
authority  could  be  implied  from  the  tender  except  an 
authority  to  purchase  goods  to  the  extent  of  £10. 

Best,  C.J. — Independently  of  the  payment  into  Court,  Abstract  of 
the  defendant,  in  point  of  law,  was  entitled  to  a  verdict. 
A  husband  is  only  liable  for  debts  contracted  by  his  wife 
on  the  assumption  that  she  acts  as  his  agent  If  he 
omits  to  furnish  her  with  necessaries,  he  makes  her 
impliedly  his  agent  to  purchase  them.  If  he  supplies  her 
properly,  she  is  not  his  agent  for  the  purchase  of  an 
article,  unless  he  sees  her  wear  it  without  disapprobation. 
If  the  money  had  been  paid  in  on  the  first  items  of  the 
bill,  an  authority  to  contract  at  the  date  of  these  items 
would  have  been  acknowledged — an  authority  which 
could  not  afterwards  have  been  contracted  but  by  express 
notice.  But  there  is  no  evidence  to  show  that  the  money 
was  not  paid  in  on  the  last  items ;  and  if  so,  there  w^  no 
agency  for  the  first.  The  payment  into  Court,  therefore, 
recognises  no  agency  beyond  the  amount  of  £10.  [Rule 
absolute.] 

Hence,  where  a  husband  supplies  his  wife  with  neces- 
saries i/n  her  degree,  he  is  not  liable  for  debts  contracted 
by  her  withoiU  his  previous  authority  or  subsequent 
sanction. 
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Where  a  man  cohabits  with  a  woman  who  is  not  his  wife,  he  is 
nevertheless  liable  for  necessaries  for  her,  even  if  supplied  by  aperiKin 
who  is  aware  that  the  parties  are  unmarried.  {Watson  y.  Threkeld, 
2  £sp.  637,)  and  a  cesser  of  the  cohabitation  does  not  get  rid  of  such 
liability  without  express  notice  thereof.  (Ryan  v.  Sam$,  12  Q.  B. 
460.) 

The  presumption  of  the  husband's  liability  upon  his  wife's  con- 
tracts for  necessaries  made  during  cohabitation,  may  be  rebutted  by 
fhowing  that  he  has  forbidden  his  wife  to  pledge  his  credit,  although 
no  notice  of  that  fact  has  been  communicated  to  the  tradesman. 
(JoUy  v.  Bees,  15  C.  B.  (N.  S.),  628.) 

Where  the  wife  is  not  living  with  the  husband,  there  is  no  pre- 
sumption that  she  has  authority  to  bind  him,  even  for  necessaries 
suitable  to  her  degree  in  life  ;  it  is  for  the  plaintiff  to  show  that, 
under  the  circumstances  of  the  separation,  or  from  the  conduct  of 
the  husband,  she  had  such  authority.  {Abbott,  L.  C.  J.,  in  Mainwar- 
ing  V  Leslie,  M.  &  M.  18.) 

The  following  rules  were  laid  down  by  the  Court  of  Exchequer  in 
Johnston  v.  Sumner,  (3  H.  &  N.  261.)  (1)  If  the  husband  and  wife 
live  together  it  matters  not  what  private  agreement  they  may  make, 
the  wife  has  all  the  usual  authorities  of  a  wife  with  reference  to  pledg- 
ing the  husband's  credit.  [But  see  JoUy  v.  Rees,  sup."]  (2)  If  a  husband 
turns  his  wife  away,  she  may  be  deemed  to  have  an  authority  of 
necessity ;  for  she  may  not  be  able  to  earn  her  living ;  but  otherwise 
if  she  be,  or  have  an  ample  settlement.  (3)  If  the  wife  leaves  the 
husband  willingly,  but  without  Ids  consent,  she  has  no  authority  to 
bind  him.  (4)  If  she  leaves  him  willingly  and  with  his  consent,  she 
has  not  the  ordinary  authority  of  a  wife  living  with  her  husband, 
nor  any  authority  of  necessity,  but  it  lies  upon  the  person  who 
trusted  the  wife  to  show  that  she  had  an  express  or  implied  authority 
to  pledge  the  husband's  credit ;  and  such  an  authority  ought  not  to 
be  implied  if  the  terms  of  the  separation  negative  it,  the  husband 
making  thereupon  a  provision  for  the  wife  which  is  not  shown  to  be 
insufficient  for  her  maintenance. 

Where  husband  and  wife  live  separate,  the  person  who  gives  credit 
to  the  wife  is  to  be  considered  as  standing  in  her  place,  inasmuch  as 
the  husband  is  bound  to  maintain  her,  and  the  court  will  compel 
him  to  grant  her  an  adequate  alimony.  But  if  the  elope  from  her 
husband,  and  live  in  adultery,  or  if,  upon  separation,  the  husband 
agrees  to  make  her  a  sufficient  allowance  and  pays  it,  in  either  of 
those  cases  the  husband  is  not  liable.  And  as,  in  all  cases,  the 
creditor  is  to  be  considered  as  standing  in  the  wile's  place,  it  imports 
him,  when  the  wife  lives  apart  from  her  husband,  to  make  strict 
inquiiy  as  to  the  terms  of  separation  ;  for  in  such  cases  he  must  tryst 
her  at  his  peril.  (Lord  Mansfield,  in  Ozard  v.  Darnford,  Selw.  N.  P. 
331.)  The  sufficiency  of  the  allowance  is  a  question  for  the  jury. 
(Hodfjkimon  v.  FUtcher,  4  Camp.  70.) 
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The  husband  is  not  liable  if  his  wife  elopes,  eren  though  she  do 
not  commit  adultery. 

As  to  necessaries.  What  the  law  infeTS  is  that  the  wife  has  autho- 
rity to  contract  for  things  that  are  really  necessary  and  suitable  to 
the  style  in  which  the  husband  chooses  to  live,  in  so  far  as  the 
articles  fall  fairly  within  the  domestic  department,  which  is  ordi- 
narily confided  to  the  management  of  the  wife.  And  it  is  incumbent 
on  the  tradesman  who  relies  upon  the  goods  coming  within  that 
description  to  prove  affirmatively  that  they  do  so.  {lVille$,  J.,  in 
PhiUvpson  v.  Hayter,  L.  R.  6  C.  P.  38.) 

As  to  the  liability  of  a  husband  with  regard  to  his  wife's  ante- 
nuptial debts,  see  37  &  38  Vict,  c  60  ('  Student's  Statutes,'  p.  72). 


Innkeepers^  Liahility, 


OAIiYE'S    CASR 

Ttmf,  26  Elii. 
[8  Coke's  Reports,  32 ;  1  Sm.  L.  C.  122.] 
If  a  man  comes  to  a  common  inn,  and  delivers  his  Abstract  of 

.f.  m  ,  Resolutioiu 

horse  to  the  hostler,  and  requires  him   to  put  him   to  of  Court 
pasture,  which  is  done  accordingly,  and  the  horse  is  stolen, 
the  innholder  shall  not  answer  for  it,  for  to  charge  him  by 
custom  or  the  common  law : — 

1.  It  ought  to  be  a  common  inn  ;  for  if  a  man  be  lodged 
with  another  (who  is  not  an  inuholder)  upon  request,  if 
he  be  robbed  in  his  house  by  the  servants  of  him  who 
lodged  him,  or  any  other,  he  shall  not  answer  for  it ;  for 
the  words  [of  the  writ]  are  hoapitcUores  qvi  communia 
hoapitia  teTient. 

2.  The  words  [of  the  writ]  are  ad  liospitandoa  komiiies 
per  partes  vhi  hujusmodi  hospitia  existunt  trans- 
euntes,  et  in  eisdem  hospitantes;  by  which  it  appears 
that  common  inns  are  instituted  for  passengers  and  way- 
faring men ;  for  the  Latin  word  for  an  inn  is  diversoriium, 
because  he  who  lodges  there  is  quasi  divertsTis  se  a  vid. 
And  therefore  if  a  neighbour,  who  is  no  traveller,  as  a 
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friend,  at  the  request  of  the  innholder  lodges  there,  and  his 
goods  be  stolen,  &c.,  he  shall  not  have  an  action. 

3.  The  words  [of  the  writ]  are,  eorum  bona  et  catalla 
infra  hoapitia  iUa  exiatentia,  dc.  So  that  the  innholder, 
by  law,  shall  answer  for  nothing  that  is  out  of  his  inn,  but 
only  for  those  things  which  are  infra  hoapUium,  And 
because  the  horse  which  at  the  request  of  the  owner  is 
put  to  pasture,  is  not  infra  liospitium,  for  this  reason 
the  innholder  is  not  bound  by  law  to  answer  for  him  if 
he  be  stolen  out  of  the  pasture. 

4.  The  words  [of  the  writ]  are  ita  quod  pro  defectu 
hospitator  seu  servientium  auorum,  &c.,  hospitibus 
hnjuamodi  damnv/m  non  eveniai,  dc,  by  which  it  ap- 
pears that  the  innholder  shall  not  be  charged,  unless 
there  be  a  default  in  him  or  his  servants,  in  the  well  and 
safe  keeping  and  custody  of  their  guests'  goods  and 
chattels  within  his  common  inn ;  for  the  innkeeper  is 
bound  in  law  to  keep  them  safe  without  any  stealing  or 
purloining ;  and  it  is  no  excuse  for  the  innkeeper  to  say 
that  he  delivered  the  guest  the  key  of  the  chamber  in 
which  he  lodged,  and  that  he  left  the  chamber  door  open ; 
but  he  ought  to  keep  the  goods  and  chattels  of  his  guest 
there  in  safety.  And  although  the  guest  does  not  deliver 
his  goods  to  the  innholder  to  keep,  nor  acquaint  him  with 
them,  yet  if  they  be  carried  away,  or  stolen,  the  innkeeper 
shall  be  charged.  But  if  the  guest's  servant,  or  he  who 
comes  with  him,  steals  or  carries  away  his  goods,  the  inn- 
keeper shall  not  be  charged  ;  for  there  the  fault  is  in  the 
guest  to  have  such  a  companion  or  servant.  But  if  the 
innkeeper  appoints  one  to  lodge  with  him,  he  shall 
answer  for  him.  The  innkeeper  requires  his  guest  that 
he  will  put  his  goods  in  such  a  chamber  under  lock  and 
key,  and  then  he  will  warrant  them,  otherwise  not ;  the 
guest  lets  them  lie  in  an  outer  court,  where  they  are 
taken  away,  the  innkeeper  shall  not  be  charged,  for  the 
fault  is  in  the  guest. 
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5.  If  the  guest  be  beaten  in  the  inn,  the  innkeeper 
shall  not  answer  for  it ;  for  the  injury  ought  to  be  done 
to  his  moveables,  which  he  brings  with  him  ;  and  by  the 
words  of  the  writ,  the  innholder  ought  to  keep  the  goods 
and  chattels  of  his  guest,  and  not  his  person. 

An  inn  is  a  house  where  the  traveller  is  furnished  with  everything 
he  has  occasion  for  while  on  his  way.  (ThompMn  v.  Lacy,  3  R  &  A. 
283.)  Bat  coffee-houses  and  boarding-houses  are  not  inns.  Persons 
who  let  private  apartments,  or  who  supply  provisions  only,  are  not 
innkeepers. 

A  common  innkeeper  is  one  who  professes  to  supply  lodgings  and 
provisions  for  the  night,  for  all  comers  who  are  ready  to  pay  for  the 
same  by  whatsoever  name  his  establishment  may  be  designated, 
(Sm.  Man.  Com.  Law.) 

A  person  is  a  gu^t  if  he  goes  to.  an  inn  for  mere  temporary  refresh- 
ment.   (Bennett  v.  MeUor,  6  T.  R.  273.) 

The  lien  of  an  innkeeper  extends  to  goods  of  third  persons  brought 
to  the  inn  by  a  guest  (RobvMon  v.  WcUler,  3  Bulst  269) ;  but  not  to 
things  sent  to  the  guest  on  hire  at  the  inn.  (Broadwood  v.  Onmara, 
10  Ex.  417.) 

By  the  common  law  an  innkeeper  was  liable  for  all  losses  of  or 
injuries  to  the  goods  of  his  guest  not  arising  from  the  act  of  Qod,  the 
king's  enemies,  or  the  guest's  own  neglect.  By  the  statute  26  &  27 
Vict.  c.  41,  this  liability  is  diminished  to  a  considerable  extent.  (See 
the  Act  in  the  '  Student's  Statutes,*  p.  21.) 


LibeL 

• 

PANSON    V.    STUABT. 

Temp.  27  Geo.  IIL 

[1  Tbrh  Reports,  748.] 

Action  in  respect  of  a  libel  which  had  been  printed  iu  Ctie. 
the  Mommg  Post.     The  judgment   was    for  the  de- 
fendant, whereupon  the  plaintiff  assigned  error. 

AMiv/rst,  J. — ^The  substance  of  the  libel  is  that  the  Abttract  ot 
plaintiff  was  a  common  swindler,  and  that  he,  in  concert 
with  others,  defrauded  divers  persons.     If  the   plaintiff 
had  been  a  common  swindler  the  defendant  ought  to  have 
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indicted  him ;  but  lie  has  no  right  to  libel  him  in  this 
way.  If  the  defendant  can  support  his  charge  that  the 
plaintiff  has  defrauded  divers  persons,  it  must  be  known 
to  him  whom  he  has  defrauded,  and  he  must  call  them  as 
witnesses  to  prove  the  particular  acts  of  fraud.  If  he 
cannot  substantiate  his  charge,  he  ought  not  to  have 
made  it. 

Buller,  J. — ^We  cannot  say  that  we  do  not  understand 
the  import  of  the  word  "  swindler,"  for  it  is  explained  to 
be  "  defrauding  divers  persons.*'     [Judgment  reversed.] 

Hence,  to  print  of  any  one  that  he  is  a  swindler  is  a 
Ubel  and  actionable. 

The  Chancery  Diyiedon  has  no  jnriBdiction  to  restrain  the  publica- 
tion of  a  libel,  merely  because  it  is  a  libeL  {Prudetitial  Asi,  Co,  v. 
KnoU,  L.  R.  10  Ch.  App.  142.) 


Licence  to  Alien, 


DUMPOB^S    CASE. 

Ttfnvp,  45  Elis^ 
[4  Coke's  Rbpobts,  119 ;  1  Sm.  L,  C.  41.] 

DecLiiuii.  In  this  case  it  was  decided  that  where  a  lease  con- 

tained a  proviso  against  alienation  without  licence,  an 
alienation  by  licence  determined  the  condition,  so  that  no 
subsequent  alienation  "  could  break  the  proviso  or  give 
cause  of  entry  to  the  lessors,  for  the  lessors  could  not  dis- 
pense with  an  alienation  for  one  time,  and  that  the  same 
estate  should  remain  subject  to  the  proviso  after." 

This  decision,  at  which,  according  to  Lord  Mansfield,  "  the  profes- 
sion have  always  wondered,"  and  which  was  characterised  by  Lord 
Eldon  as  ''  extraordinary/*  is  now  only  of  historical  importance,  in 
consequence  of  the  enactments  22  &  23  Vict.  c.  35,  ss.  1  &  2  ;  and 
23  &  24  Vict  c.  38,  s.  6.     (See  <  Student's  Statutes,'  pp.  85  &  89.) 

The  ground  of  Dumpor's  Case  was  this  :  the  proviso  was  that  the 
lessee  or  his  assigns  should  not  alien  the  premises  to  any  person  or 
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persons  without  the  special  licence  of  the  lessors ;  the  lease  was, 
therefore,  to  be  -void  if  any  assignment  was  made.  And  there  the  court 
was  of  opinion  that  if  the  condition  was  once  dispensed  with,  it  was 
wholly  dispensed  with,  because  the  provision  for  making  void  must 
exist  entire  or  not  exist  at  alL  (GMs,  J.,  in  Lhyd  v.  Orispe^  5 
Taunt  249.) 


Life  AssuraTue. 


BAIiBY    r.    THE    INDIA    AND    LONDON    LIFE 

ABSUBANCE    COMFANT. 

Tmf.  17  dfe  18  Vict, 

[15  Common  Bench  Repobtb,  365 ;  2  Sm.  L.  C.  271.] 

This  was  an  action  on  a  life  policy,  brought  by  the  Case, 
plaintiff  as  a  trustee  for  the  Anchor  Assurance  Company 
upon  a  policy  for  10002;  on  the  life  of  the  late  Duke  of 
Cambridge.  The  Anchor  Cpmpany  had  insured  the 
duke's  life  in  four  separate  policies,  two  for  lOOOZ.  and  two 
for  500Z.  each — granted  by  that  Company  to  W.  In 
consequence  of  a  resolution  of  their  directors,  they  deter- 
mined to  limit  their  insurances  on  one  life  to  2000Z.; 
and  this  insurance  exceeding  it,  they  effected  a  policy 
with  the  defendants  for  lOOOZ.  by  way  of  counter-insur- 
ance. At  the  time  this  policy  was  issued  the  Anchor 
Company  had  an  insurable  interest  to  the  full  amount. 

The  case  came  before  the  Court  of  Error  on  a  bill  of 
exceptions.     Judgment  was  delivered  by  Parke,  B. 

The  contract  commonly  called  "  life  assurance/'  when  Abstract  of 
properly  considered,  is  a  mere  contract  to  pay  a  certain  ^"  *"*** ' 
sum  of  money  on  the  death  of  a  person  in  consideration 
of  the  due  payment  of  a  certain  annuity  for  his  life,  the 
amount  of  the  annuity  being  calculated  in  the  first 
instance  according  to  the  probable  duration  of  the  life ; 
and  when  once  fixed  it  is  constant  and  invariable.  This 
species  of  insurance  in  no  way  resembles  a  contract  of 
indemnity.     Policies  of  assurance  against  fire  and  against 
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marine  risks  are  both  properly  contracts  of  indemnity. 
The  contract  in  this  case  to  pay  a  fixed  sum  of 
10002.  on  the  death  of  the  late  Duke  of  Cambridge 
would  have  been  unquestionably  legal  at  common  law,  if 
the  plaintiff  had  an  interest  thereon  or  not ;  and  the  sole 
question  is  whether  this  policy  was  rendered  illegal  and 
void  by  the  provisions  of  the  14  Geo.  III.,  c.  48.  This 
depends  upon  its  true  construction.  The  statute  recites 
that  the  making  assurance  on  lives  and  other  events, 
wherein  the  insured  shall  have  no  interest,  hath  intro- 
duced a  mischievous  kind  of  gaming,  and  for  the  remedy 
thereof  it  enacts  that  no  insurance  shall  be  made  by  any 
one  on  the  life  or  lives  of  any  person  or  persons,  or  on 
any  other  events  whatsoever,  wherein  the  person  or 
persons  for  whose  use  and  benefit  or  on  whose  account 
such  policy  shall  be  made  shall  have  no  interest^  or  by 
way  of  gaming  and  wagering ;  and  that  every  assurance 
made  contrary  to  the  true  intent  and  meaning  thereof, 
shall  be  null  and  void,  to  all  intents  and  purposes  what- 
soever. As  the  Anchor  Assurance  Company  had  unques- 
tionably an  interest  in  the  continuance  of  the  life  of  the 
Duke  of  Cambridge,  and  that  to  the  amount  of  lOOOZ., 
because  they  had  bound  themselves  to  pay  10002.  to  W. 
on  that  event,  the  policy  effected  by  them  with  the 
defendants  was  certainly  legal  and  valid,  and  the  plaintiff, 
without  the  slightest  doubt,  could  have  recovered  the  full 
amount  if  there  were  no  other  provision  in  the  Act.  The 
contract  is  good  at  common  law,  and  certainly  not  avoided 
by  the  1st  section  of  the  14  Geo.  III.,  c.  48.  This  section 
does  not  provide  for  any  particular  amount  of  interest. 
According  to  it,  if  there  was  any  interest,  however  small, 
the  policy  would  not  be  avoided.  The  question  arises  on 
the  third  clause ;  it  is  as  follows :  "  And  be  it  further 
enacted  that  in  all  cases  where  the  insured  hath  interest 
in  such  life  or  lives,  event  or  events,  no  greater  sum  shall 
be  recovered  or  received  from  the  insurer  or  insurers  than 
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the  amount  or  value  of  the  interest  of  the  insured  in  such 
life  or  lives,  or  other  event  or  events."  If  there  is  an 
interest  at  the  time  of  the  policy  it  is  not  a  wagering 
policy,  and  the  true  value  of  that  interest  may  be  re- 
covered, in  exact  conformity  with  the  words  of  the  contract 
itself.  The  only  effect  of  the  statute  is  to  make  the 
assured  value  his  interest  at  its  true  amount  when  he 
makes  the  contract.     [Judgment  reversed.] 

Hence,  the  contract  of  life  asev/ranice  is  Tiot  a  mere 
contra^  of  indemnity;  and  it  is  sufficient  to  aatiafy 
the  14  Oeo,  III.,  c,  48,  if  the  inaurdble  interest  exist  at 
the  time  the  assurance  is  effected,  although  it  afterwards 
fail, 

A  creditor  may  insure  the  life  of  his  debtor  (Anderson  v.  Edie,  Park, 
Ins.  640)  ;  and  a  trustee  may  insure  in  respect  of  his  trust  interest. 
(TidsweU  v.  Angerstein,  Peake,  151.)  A  husband  may  insure  his  life 
for  the  benefit  of  his  wile  and  familji  and  a  wife  may  insure  her  life 
or  the  life  of  her  husband.  (See  33  &  34  Vict.  c.  93,  s.  10;  'Student's 
Statutes,'  p.  71.) 

Looking  to  the  declared  object  of  the  legislature,  we  are  of  opinion 
that  though,  upon  a  life  policy,  the  insurable  interest  at  the  time  of 
the  making  the  policy,  and  not  the  interest  at  the  time  of  the  death, 
is  to  be  considered,  it  was  intended  by  the  3rd  section  of  the  Act  [14 
Qeo.  III.,  c*  48]  that  the  insured  should  in  no  case  recover  or  receive 
from  the  insurers  (whether  upon  one  policy  or  many)  more  than  the 
insurable  interest  which  the  person  making  the  insurance  had  at  the 
time  he  insured  the  life.  If  for  greater  security  he  thinks  fit  to 
insure  with  many  persons  and  by  different  contracts  of  insurance, 
and  to  pay  the  premiums  upon  each  policy,  he  is  at  liberty  to  do  so, 
but  he  can  only  recover  or  receive  upon  the  whole  the  amount  of  his 
insurable  interest ;  and  if  he  has  received  the  whole  amount  from  one 
insurer,  he  is  precluded  by  the  terms  of  the  3rd  section  of  the  statute 
from  recovering  any  more  from  the  others.  {Per  Cur,  in  Hebdon  v. 
JFe$t,  3  B.  &  S.  579.) 
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Money  Paid. 


MABBIOT    V.    HAMPTON. 

T^np.  37  Gto,  IIL 
[7  Term  Rbportb,  269 ;  2  Sm.  L.  C.  405.] 

Cue.  The  defendant  formerly  brought  an  action  against  the 

present  plaintiff  for  goods  sold,  for  which  the  plaintiff  had 
before  paid  and  obtained  the  defendant's  receipt ;  but  not 
being  able  to  find  the  receipt  at  that  time,  and  having  no 
other  proof  of  the  payment,  he  could  not  defend  the 
action,  but  was  obliged  to  submit  and  pay  the  money  again. 
The  plaintiff  afterwards  found  the  receipt,  and  brought 
this  action  for  money  had  and  received  in  order  to 
recover  back  the  amount  of  the  sum  so  wrongfully 
enforced  in  payment.  But  Lord  Kenyon  was  of  opinion 
at  the  trial  that  after  the  money  had  been  paid  under 
legal  process  it  could  not  be  recovered  back  again,  how- 
ever unconscientiously  retained  by  the  defendant,  and 
thereupon  the  plaintiff  was  nonsuited.  A  motion  was 
made  to  set  aside  the  nonsuit,  and  to  grant  a  new  trial. 
AbBtnwst  of  Lord  Kenyon,  C.  J. — I  am  afraid  of  such  a  precedent 
Coort!'^  If  this  action  could  be  maintained  I  know  not  what  cause 
of  action  could  ever  be  at  rest.  After  a  recovery  by 
process  of  law  there  must  be  an  end  of  litigation,  other- 
wise there  would  be  no  security  for  any  person.  I  cannot, 
therefore,  consent  even  to  grant  a  rule  to  show  cause,  lest 
it  should  seem  to  imply  a  doubt. 

Orose,  J. — It  would  tend  to  encourage  the  greatest 
negligence  if  we  were  to  open  a  door  to  parties  to  try 
their  causes  again  because  they  were  not  properly  pre- 
pared the  first  time  with  their  evidence.    [Rule  refused.] 

The  state  of  the  law  upon  this  subject,  as  gathered  from  the  cases, 
is  thns  summarised  in  2  Sm.  L.  C.  427.    (I.)  Money  obtained  by 
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coiDpulRion  of  law,  hondfide^  and  without  taking  an  undue  advantage 
of  the  situation  of  the  party  paying  it,  is  not  recoverable.  (2.)  Money 
paid  with  full  knowledge  of  the  facts  is  not  recoverable  if  there  be 
nothing  unconscientious  in  the  retaining  of  it.  (3.)  Money  paid  in 
ignorance  of  the  facts  is  recoverable  notwithstanding  laches,  provided 
that  the  party  pajdng  it  has  not  waived  all  inquiry.  (4.)  The  person 
who  received  the  money  must  not,  through  the  neglect  or  misconduct 
of  the  person  who  has  paid  it,  be  placed  in  a  worse  position  than  if 
he  had  not  been  paid. 


Negotiable  Securities. 


MTTiTiTlR    V.    RACE. 

Tmp.  31  GtiO,  IL 
[1  Burrow's  Reports,  452 ;  1  Sm.  L.  C.  526.] 

W.  F.,  BEING  possessed  of  a  bank-note,  sent  it  by  the  Ciase. 
general  post,  under  cover,  directed  to  B.  O.,  at  Chipping 
Norton.  The  mail  was  robbed,  and  the  bank-note  in 
question  (amongst  other  notes)  taken  and  carried  away. 
The  next  day  this  bank-note  came  into  the  possession  of 
the  plaintiff,  for  value,  and  in  the  usual  course  and  way  of 
his  business,  and  without  any  notice  or  knowledge  of  this 
bank-note  being  taken  out  of  the  mail.  This  was  an 
action  of  trover  against  the  defendant,  on  the  bank-note, 
which  was  for  the  payment  of  21i.  10a.  to  W.  F.,  or  bearer, 
on  demand.  W.  F.  having  notice  of  the  robbery  two  days 
after,  applied  to  the  Bank  of  £ngland  to  stop  payment. 
Some  little  time  after,  the  plaintiff  applied  to  the  bank 
for  payment ;  and,  for  that  purpose,  delivered  the  note  to 
the  defendant,  a  clerk  in  the  bank ;  but  he  refused  either 
to  pay  the  note  or  to  re-deliver  it  to  the  plaintiff.  Hence 
the  action.  The  jury  found  for  the  plaintiff  for  21Z.  lOa. ; 
subject  to  the  opinion  of  the  Court  "  Whether  under  the 
circumstances  of  this  case,  the  plaintiff  had  a  sufficient 
property  in  this  bank-note  to  entitle  him  to  recover  in 
the  present  action  ? " 
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Abstract  of      Judgment  was  delivered  by  Lord  Mansfield,  C.  J. — 
Bank-notes  are  treated  as  money,  as  cash,  in  the  ordinary 
course  of  transaction  of  business,  by  the  general  consent 
of  mankind  ;  which  gives  them  the  credit  and  currency  of 
money  to  all  intents  and  purposes.     'Tis  pity  that  re- 
porter sometimes  catch  at  quaint  expressions  that  may 
happen  to  be  dropped  at  the  bar  or  bench,  and  mistake 
their  meaning.     It   has   been   quaintly  said  that   "the 
reason  why  money  cannot  be  followed  is,  because  it  has 
no  ear-mark  ;"  but  this  is  not  true.     The  true  reason  is 
on  account  of  the  currency  of  it :  it  cannot  be  recovered 
after  it  has  passed  in  currency.     So  in  the  case  of  money 
stolen,  the  true  owner  cannot  recover  it  after  it  has  been 
paid  away  fairly  and  honestly  upon  a  valuable  and  bond 
fide  consideration :  but  before  money  has  passed  in  cur- 
rency an  action  may  be  brought  for  the  money  itself.    An 
action  may  lie  against  the  finder  of  a  bank-note,  but  not 
after  it  has  been  paid  away  in  currency.     And  this  point 
has  been  determined  even  in  the  infancy  of  bank-notes. 
Here  an  innkeeper  took  it,  bond  fide,  in  his  business, 
from  a  person  who  made  the  appearance  of  a  gentleman. 
Here  is  no  pretence  or  suspicion  of  collusion  with  the 
robber ;  for  this  matter  was  strictly  inquired  and  examined 
into  at  the  trial.     If  there  had  been  any  collusion,  or  any 
circumstances  of  unfair  dealing,  the  case  had  been  much 
otherwise.     [Postea  for  plaintiff.] 

Hence,  the  property  in  a  bank-note  passes  like  cash  by 
delivery,  and  a  party  taking  it  bond  fide,  and  for  valtir 
able  consideration,  is  entitled  to  retain  it  as  against  a 
former  owner  fixym  whom  it  was  stolen. 

It  may  be  laid  down  as  a  safe  rule  that  where  an  instrument  is 
by  the  custom  of  trade  transferable,  like  cash,  by  delivery,  and  is 
also  capable  of  being  sued  upon  by  the  person  holding  it  pro  tempore, 
there  it  is  entitled  to  the  name  of  a  negotiable  instrttment,  and  the 
property  in  it  passes  to  a  bond  fide  transferee  for  value,  though  the 
transfer  may  not  have  taken  place  in  market-overt.  But  that  if 
either  of  the  alx)ve  requisites  be  wanting,  t.c.,  if  it  be  either  not 
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acciiBtomably  transfeiable,  or,  though  it  be  accustomably  transferable, 
yet,  if  its  nature  be  such  as  to  render  it  incapable  of  being  put  in  suit 
by  the  party  holding  it  yro  tern,,  it  is  not  a  negotiable  instrument, 
nor  will  delivery  of  it  pass  the  property  of  it  to  a  vendee,  however 
bandjidey  if  the  transferor  himself  have  not  a  good  title  to  it,  and  the 
transfer  be  made  out  of  market-overt.     (1  Sm.  L.  C.  539.) 

It  is  a  question  for  the  jury  as  to  whether  an  instrument  is  accus- 
tomably  transferable  by  delivery  in  case  the  point  has  not  been 
already  decided  with  respect  to  that  particular  class  of  instrument. 
(Crouch  V.  Credit  Fonder  of  England,  L,  R.  8  Q.  B.  374) 

When  money  or  notes  are  paid  bond  fide,  and  upon  a  valuable  con- 
sideration, they  never  shall  be  brought  back  by  the  true  owner ;  but 
where  they  come  mold  fide  into  a  person's  hands,  they  are  in  the 
nature  of  specific  property  ;  and  if  their  identity  can  be  traced  and 
ascertained,  the  party  has  a  right  to  recover.  (Lord  Mansfield  in 
Clarke  v.  Shee,  Cowp.  197.) 

If  A.  be  holder  of  a  negotiable  instrument  he  may,  without  con- 
sideration, indorse  it  to  another,  say  B.,  so  that  B.  may  sue  upon  it 
on  behalf  of  A.    {Law  v.  Pamell,  7  C.  B.  (N.  S.)  282.) 


BICKEBDIKE    v.    BOLLHAN. 

Temp,  27  Geo,  TIL 
[1  Term  Rbpobts,  405 ;  2  Sm.  L.  C.  50.] 

Action  for  money  had  and  received  to  and  for  the  use  Case. 
of  a  bankrupt  before  his  bankruptcy.     Plea,  non  aasump- 
sit.     The  cause  was  tried  before  Btdler,  J.,  when  the  jury 
found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of 
the  court  on  the  following  case  : — 

The  act  of  bankruptcy  was  committed  in  the  middle  of 
August,  1784.  In  the  month  of  August,  1784,  the  bank- 
rupt was  indebted  to  G.  &  Ca,  the  petitioning  creditors, 
in  1152.  98.  Sd.  On  the  15th  September,  1784,  the  bank- 
rupt drew  a  bill  for  201,  on  the  defendant  (who  then, 
until  the  time  of  the  bankruptcy  and  of  the  bill  becoming 
due,  was  a  creditor  of  the  bankrupt),  payable  to  Q.  &  Co. 
two  months  after  date,  and  paid  the  same  to  them  on 
account  of  their  debt ;  which  bill  was  presented  for  pay- 
ment on  the  18th  of  November  following,  and  dis- 
h(moured.     No  notice  of  the  non-payment  of  the  bill  was 
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ever  pven  by  G.  &  Co.  to  the  bankrupt.  G.  &  Co.  re- 
ceived the  bill  at  Manchester  on  the  24!th  of  November  ; 
but  the  post  went  [at  that  time]  from  London  to  Man- 
chester in  three  days.  The  bankrupt  then  resided  at 
Manchester ;  but  in  general  secreted  himself,  and  particu- 
larly on  market  days,  after  the  20th  of  November,  on 
which  day  a  commission  of  bankrupt  issued  against  him, 
and  he  was  declared  bankrupt  thereunder,  in  the  after- 
noon of  the  24th  of  November.  That  commission  was 
superseded.  Afterwards  another  commission  was  issued 
on  the  petition  of  G.  &  Co. 

The  question  for  the  opinion  of  the  Court  was  whether 
the  debt  proved  to  be  due  to  them  was  sufficient  to  sup- 
port the  commission. 
Abntract  of  AsHhuret,  J. — ^As  to  the  genei-al  rule  it  has  never  been 
jndgmen  jigpu^ed  that  the  want  of  notice  to  the  drawer,  after  the 
dishonour  of  the  bill,  is  tantamount  to  payment  by  him. 
But  that  rule  is  not  without  exceptions  ;  and  particularly 
in  the  case  mentioned  by  the  plaintiff's  counsel,  that 
notice  is  not  necessary  to  be  given  where  the  drawer  has 
no  effects  in  the  hand  of  the  drawee  ;  for  it  is  a  fraud  in 
itself,  and  if  that  can  be  proved,  the  notice  may  be  dis- 
pensed with.  In  this  case  it  appears  that  at  the  time  of 
drawing  the  bill,  the  drawer,  so  far  from  having  any  effects 
in  the  hands  of  the  drawee,  was  actually  indebted  to  him 
to  a  large  amount. 

Btdler,  J. — ^The  first  point  to  be  considered  is,  whether, 
under  the  circumstances,  it  was  necessary  to  give  notice 
within  as  short  a  time  as  could  conveniently  be  done,  that 
the  bill  was  neither  accepted  nor  paid  ?  I  am  of  opinion 
that  no  such  notice  was  necessary.  The  law  requires 
notice  to  be  given  for  this  reason,  because  it  is  presumed 
that  the  bill  is  drawn  on  account  of  the  drawee's  having 
effects  of  the  drawer  in  his  hands ;  and  if  the  latter  has 
notice  that  the  bill  is  not  accepted  or  not  paid,  he  may 
withdraw  them  immediately.     But  if  he  has  no  effects  in 
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the  other's  hands,  then  he  cannot  be  injured  for  want  of 
notice.  Besides,  in  the  present  case,  the  question  is  not 
whether  an  action  could  be  maintained  on  the  bill  itself* 
but  whether  the  want  of  notice  extinguishes  the  debt  ? 
As  to  which  the  case  is  this.  A.,  not  having  any  effects 
in  C/s  hands,  draws  a  bill  for  lOOi.  on  him,  in  favour  of 
B.  for  value  received.  Now  if  C.  does  not  accept,  and  B. 
does  not  give  notice  to  A.,  there  is  an  end  of  the  bill. 
Then  how  does  the  case  stand  ?  A.  has  1002.  of  B.'s  in 
his  hands,  without  any  considemtion,  which  therefore  B. 
may  undoubtedly  recover  as  money  had  and  received.  I 
think  the  petitioning  creditor's  debt  was  sufficient  to 
support  the  commission.    [Postea  for  plaintiffs.] 

Hence,  <w  a  mU^  it  is  not  necessary  to  give  Tiotice  of 
dishonour  of  a  bill  of  exchange  to  a  party  who  could  not 
he  prejudiced  by  want  of  such  notice. 

The  case  of  Bickerdike  v.  Bollman  has  established,  and,  I  am  dis- 
posed to  think,  rightly,  that  a  party  who  cannot  be  prejudiced  by 
want  of  notice  shall  not  be  entitled  to  require  it  {Bayley^  J.,  in 
Claridge  v.  DaUon,  4  M.  &  S.  226.)  There  are,  however,  some  excep- 
tions to  this. 

Where  notice  of  dishonour  need  not  be  given,  it  is  not  necessary,  as 
against  the  drawer,  that  the  bill  be  presented  for  payment  on  the  day 
it  is  payable.     {Terry  v.  Parker,  6  A.  &  E.  602.) 

But  the  above  rule  is  not  to  be  extended,  and  if  the  drawer  has 
effects  an  the  way  to  the  drawee,  although  none  in  his  hands  when  the 
bill  was  drawn  or  became  due,  notice  of  dishonour  must  be  given  to 
the  drawer.     (Rucker  v.  Hiller,  16  East,  43.) 

If  a  bill  were  accepted  for  the  accommodation  of  the  drawer,  and 
there  were  nothing  but  that  between  them,  notice  would  not  be 
necessary,  the  drawer  being,  as  between  him  and  the  acceptor,  first 
liable ;  but  if  bills  were  drawn  for  the  accommodation  of  the  acceptor, 
the  transaction  being  for  his  benefit,  there  must  be  notice  without 
effects ;  and  if,  in  the  result  of  various  dealings,  the  surplus  of  accom- 
modation is  on  his  side,  he  is,  with  r^ard  to  the  drawer,  in  the  situa- 
tion of  an  acceptor  having  effects,  and  the  failure  to  give  notice  may 
be  equally  detrimental.  (Lord  Eldan  in  Bkc  parte  Heath,  2  Yes.  & 
Bea.  240.)  This  rule  applies  where  the  drawer  expects  a  third  person 
to  provide  for  payment  (Corey  v.  Scott,  3  B.  &  A.  619),  even  if  he  be 
not  a  party.  (LafiUe  v.  Slatter,  6  Bing.  623.)  It  is  enough  if  there 
be  effects  when  the  bill  is  dravm,  {Orr  v.  Magennie,  7  East,  359),  or 
when  it  becomes  due.    {Hammond  v.  Dufreru,  3  Camp.  145.) 
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It  may  be  assumed  to  be  a  settled  rule  that  knowledge  of  the 
probability,  however  strong,  that  a  bill  of  exchange  will  be  dis- 
honoured, cannot  operate  as  a  notice  of  dishonour,  or  dispense  with  it. 
So,  also,  it  may  be  considered  as  settled  that  information  that  a  bill 
has  been  dishonoured,  derived  from  a  person  not  having  authority  to 
give  it,  does  not  supply  the  place  of  notice.  Hence  it  has  become 
usual  to  say  that  knowledge  of  the  dishonour  of  a  bill  is  not  equiva- 
lent to  notice.     {CressuM,  J.,  in  CawiU  v.  Thompson,  7  C.  B.  409.) 


CXJBBIE    AND    OTHEB8    v.    MI8A. 

Temp.  38  Vict. 
[Law  Reports,  10  Exchequsb,  163.] 

Case.  This  was  an  action  on  a  cheque  drawn  by  defendant 

for  payment  of  19992.  3^.  to  Lizardi  &  Co.,  or  bearer. 
The  defendant  had  purchased  of  Lizardi  &  Co.,  bills  on 
Cadiz,  to  be  paid  for  on  the  next  post  day.  Lizardi  was 
largely  indebted  to  the  plaintiffs,  who  were  his  bankers, 
and  had  been  pressed  for  payment^  and  he  paid  in  the 
cheque  to  his  credit  at  the  plaintiff's  bank.  Soon  after 
the  defendant  heard  that  Lizardi  had  stopped  payment, 
and  he  at  once  instructed  his  bankers  not  to  honour  the 
cheque.  The  Court  of  Exchequer  gave  judgment  for  the 
plaintiffs,  and  the  defendant  appealed  therefrom. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was 
delivered  by  Lush,  J.  (Lord  Coleridge,  C.  J.,  dissenting). 
Abstract  of  The  argument  before  us  was  addressed  almost  entirely 
judgment.  ^  ^j^^  question  whether  an  existing  debt  formed  of  it«elf 
a  sufficient  consideration  for  a  negotiable  security,  payable 
on  demand,  so  as  to  constitute  the  creditor  to  whom  it  was 
paid  a  holder  for  value  ?  This  is  a  question  of  great  and 
general  importance,  and  our  opinion  upon  it  is  in  favour 
of  the  plaintiffs.  Our  judgment  is  based  upon  what  was 
admitted  in  the  argument,  viz.,  that  the  cheque  was 
received-  by  the  plaintiffs  boTid  fide,  and  without  notice  of 
any  infirmity  of  title  on  the  part  of  Lizardi.  We  are  of 
opinion  that  a  creditor  to  whom  a  negotiable  security  is 
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given  on  account  of  a  pre-existing  debt  holds  it  by  an 
indefeasible  title,  whether  it  be  one  payable  at  a  future 
time  or  on  demand.     [Judgment  affirmed.] 

Hence,  ihe  tUle  of  a  creditor  to  a  negotiable  security 
given  to  hi/m  on  accotmt  of  a  pre-existing  debt,  and 
received  by  hi/ni  bond  fide,  and  withov;t  notice  of  amy 
infirmity  of  title  on  the  part  of  the  debtor,  is  inde- 
feasible,  xvhetlier  thai  security  be  payable  at  a  future  time 
or  on  defmand. 

The  general  rule  of  law  is  undouhted,  that  no  one  can  tianafer  a 
better  title  than  he  himself  possesses :  Nemo  dot  quod  non  habet  To 
this  there  are  some  exceptions,  one  of  which  arises  out  of  the  law 
merchant  as  to  negotiable  instruments.  These  being  part  of  the 
currency  are  subject  to  the  same  rule  as  money,  and  if  such  an 
inntrument  be  transferred  in  good  faith  for  value  before  it  it  overdue, 
it  becomes  available  in  the  hands  of  the  holder,  notwithstanding 
fraud,  which  would  have  rendered  it  unavailable  in  the  hands  of  a 
previous  holder.  {Willes,  J.,  in  JVhistler  v.  Forster^  14  C.  B.  (N.  S.) 
248.) 

A  cheque  is  not  an  absolute  assignment  of  a  debt  or  legal  ckote  in 
action  within  the  meaning  of  section  25  of  the  Judicature  Act,  1873  ; 
and  it  gives  no  right  of  action  to  the  holder  against  the  bankers  upon 
whom  it  is  drawn*  (Schroeder  v.  Central  Bank  of  London,  24  W.  R. 
710.) 

Partnership, 


WAUQH    V.    CABVEB. 

2>mp.  34  Qto.  IIL 

[2  H.  Blackbtons'b  Rsforth,  235 ;  1  Sm.  L.  C.  922.] 

Certain  ship-agents  at  different  porta  agreed  to  share  Caae. 
in  certain  proportions  the  profits  of  their  respective 
commissions,  and  the  discount  on  the  bills  of  tradesmen 
employed  by  them  in  repairing  the  ships  consigned  to 
them.  The  articles  of  agreement  provided  that  neither 
party  should  be  liable  for  the  acts  or  losses  of  the  other, 
but  each  for  his  own.  One  of  the  parties  went  to  reside 
at  C.  pursuant  to  the  agreement,  where  he  carried  on  the 
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business  of  a  ship-agent  in  bis  own  name,  and  contracted 
for  certain  goods,  &c.,  in  respect  of  wbicb  tbis  action  was 
brougbt  against  all  the  parties  to  the  said  agreement.  A 
verdict  was  found  for  the  plaintiff  subject  to  the  opinion 
of  the  Court,  on  a  case  setting  forth  the  articles  of  agree- 
ment, in  order  to  raise  the  question  whether  the  de- 
fendants were  partners  on  the  true  construction  thereof. 
Abrtnuitof  Judgment  was  delivered  by  Eyre^  L.  C.  J. — If  the 
ju  gment.  q^gg^iQn  yiQve  between  A.  &  B.,  whether  they  were 
partners  or  not,  it  would  be  very  well  to  inquire  whether 
they  had  contributed,  and  in  what  proportion,  stock  or 
labour,  and  on  what  stgreements  they  were  to  divide  the 
profits  of  that  contribution.  But  the  question  is  gene- 
rally not  between  the  parties,  as  to  what  shares  they 
shall  divide,  but  respecting  creditors,  claiming  a  satisfac- 
tion out  of  the  funds  of  a  particular  house — who  shall  be 
deemed  liable  in  regard  to  these  funds  ?  Now  a  case  may 
be  stated  in  which  it  is  the  clear  sense  of  the  parties  to 
the  contract  that  they  shall  not  be  partners ;  that  A.  is 
to  contribute  neither  labour  nor  money,  and  to  go  still 
farther,  not  to  receive  any  profits.  But  if  he  will  lend 
his  name  as  a  partner,  he  becomes,  as  against  all  the  rest 
of  the  world,  a  partner,  not  upon  the  ground  of  the  real 
transaction  between  them,  but  upon  principles  of  general 
policy,  to  prevent  the  frauds  to  which  creditors  would  be 
liable  if  they  were  to  suppose  that  they  lent  their  money 
upon  the  apparent  credit  of  three  or  four  persons,  when  in 
fact  they  lent  it  only  to  two  of  them,  to  whom,  without 
the  others,  they  would  have  lent  nothing.  Though,  with 
respect  to  each  other,  these  persons  were  not  to  be  con- 
sidered as  partnei*s,  yet  they  have  made  themselves  such, 
with  regard  to  their  transactions  with  the  rest  of  the  world. 
[Judgment  for  plaintiff.] 

Hence,  he  who  lends  hie  name  as  a  partner  becomes,  cw 
against  aU  the  rest  of  the  world,  a  partner* 
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COX    «.    HIOKMAN. 

[8  House  of  Lords'  Casks,  268.] 

Messbs.  Smith  were  co-partners  and  iron-merchants,  Case, 
and  becoming  insolvent  executed  a  deed  of  arrangement 
with  their  creditors,  whereby  thej  conveyed  all  their 
property  to  five  trustees  upon  trust  to  continue  and  carry 
on  under  the  name  and  style  of  the  Staunton  Iron  Com-* 
pany,  the  business  theretofore  carried  on  by  them.  Power 
was  given  to  the  trustees  to  enter  into  and  execute  all 
contracts,  and  instruments  in  carrying  on  the  business, 
and  to  divide  the  net  income  of  the  business  remaining, 
after  the  above  purposes  had  been  answered,  amongst  the 
creditors  of  Messrs.  Smith  in  rateable  proportions, — pro- 
vided that  in  distributing  such  income,  it  should  be 
deemed  the  property  of  Messra  Smith ;  with  power  for 
the  majority  in  value  of  the  joint  creditors,  at  a  meeting 
to  alter  the  trusts,  and  make  rules  as  to  the  discontinu- 
ance of  the  business  and  the  management  of  it,  and 
ultimately,  after  paying  the  debts  incurred  in  the  business 
so  carried  on,  to  divide  the  residue  of  the  moneys,  rate- 
ably,  amongst  the  creditors,  with  the  same  provision  that 
the  moneys  were  to  be  considered  the  property  of  Messrs. 
Smith.  The  creditors  were  to  receive  the  provisions  of 
the  deed  in  full  discharge  of  their  debts,  and  they  cove- 
nanted not  to  sue.  The  defendants  who  were  creditors 
of  Messrs.  Smith  executed  this  deed.  The  business  was 
carried  on  as  arranged,  and  the  plaintiff  having  supplied 
the  company  with  iron  ore,  one  of  the  trustees  accepted 
Inlls  in  the  name  of  the  company  for  the  price.  The  bills 
were  not  met,  and  the  plaintiff  sued  the  defendants  as 
acceptors.  The  question  was  whether  under  the  deed  the 
defendants  became  partners  with  the  trustees,  and  it  was 
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held  that  they  did  not,  and  could  not  be  sued  on  the  bill 
as  partners  in  the  company. 
Abstract  of      Lord  Cranworth. — It  is  often  said  that  the  tests,  or  one 

judffmont. 

of  the  tests,  whether  a  person  not  ostensibly  a  partner  is 
*  nevertheless  in  contemplation  of  law  a  partner,  is  whether 
he  is  entitled  to  participate  in  the  profits.  This  no  doubt  is 
in  general  a  sufficiently  accurate  test;  for  a  right  to  partici- 
pate in  profits  affords  cogent,  often  conclusive  evidence,  that 
the  trade  in  which  the  profits  have  been  made  was  carried 
on  in  part  for  or  on  behalf  of  the  person  setting  up  such 
a  claim.  But  the  real  ground  of  the  liability  is,  that  the 
trade  has  been  carried  on  by  persons  acting  on  his  behalf. 
When  that  is  the  case,  he  is  liable  to  the  trade  obligations, 
and  entitled  to  the  profits  or  to  a  share  of  them.  It  is 
not  strictly  correct  to  say  that  his  right  to  shai'e  in  the 
profits  makes  him  liable  to  the  debts  of  the  trade.  The 
correct  mode  of  stating  the  proposition  is  to  say  that  the 
same  thing  that  entitles  him  to  the  one,  makes  him  liable 
to  the  other,  namely,  the  fact  that  the  trade  has  been 
carried  on  in  his  behalf,  i.  e.,  that  he  stood  in  the  relation  of 
principal  towards  the  persons  acting  ostensibly  as  the 
traders,  by  whom  the  liabilities  have  been  incurred,  and 
under  whose  management  the  profits  have  been  made. 
Taking  this  to  be  the  ground  of  liability  as  a  partner,  it 
seems  to  me  to  follow  that  the  mere  concurrence  of 
creditors  in  an  arrangement  under  which  they  permit 
their  debtor,  or  trustees  for  their  debtor,  to  continue  his 
trade,  applying  the  profits  in  discharge  of  their  demands, 
does  not  make  them  partners  with  their  debtor  or  the 
trustees.  The  debtor  is  still  the  person  solely  interested 
in  the  profits,  save  only  that  he  has  moitgaged  them  to 
his  creditors.  He  receives  the  benefit  of  the  profits  as 
they  accrue,  though  he  has  precluded  himself  from  apply- 
ing them  to  any  other  purpose  than  the  discharge  of  his 
debts.  The  trade  is  not  carried  on  by  or  on  account  of  the 
creditors. 
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Lord  Wernleydale. — ^The  law  as  to  partnership  is  un- 
doubtedly a  branch  of  the  law  of  principal  and  agent;  and 
it  would  tend  to  simplify  and  make  more  easy  of  solution 
the  questions  which  arise  on  this  subject  if  this  true 
principle  were  more  constantly  kept  in  view.  A  man 
who  orders  another  to  carry  on  trade,  whether  in  his  own 
name  or  not,  to  buy  and  sell,  and  to  pay  over  all  the 
profits  to  him,  is  undoubtedly  the  principal,  and  the 
person  so  employed  is  the  agent ;  and  the  principal  is 
liable  for  the  agent's  contracts  in  the  course  of  his  em- 
ployment. So,  if  two  or  more  agree  that  they  should 
carry  on  a  trade  and  share  the  profits,  each  is  a  principal, 
and  each  is  an  agent  for  the  other,  and  each  is  bound  by 
the  other's  contracts  in  carrying  on  the  trade,  as  much  as 
a  single  principal  would  be  by  the  act  of  an  agent,  who 
was  to  give  the  whole  of  the  profits  to  his  employer. 
Hence  it  becomes  a  test  of  the  liability  of  one  for  the 
contract  of  another,  that  he  is  to  receive  the  whole  or  a 
part  of  the  profits  arising  from  that  contract,  by  virtue  of 
the  agreement  made  at  the  time  of  the  employment.  I 
believe  this  is  the  true  principle  of  partnership  liability. 
Perhaps  the  maxim  that  he  who  takes  the  profits  ought  to 
bear  the  loss,  often  stated  in  the  earlier  cases  on  this 
subject,  is  only  the  consequence,  not  the  cause,  why  a 
man  is  made  liable  as  a  partner.  Can  we  collect  from  the 
trust  deed  that  each  of  the  subscribing  creditors  is  a 
partner  with  the  trustees,  and  by  the  mere  signature  of 
the  deed,  constitutes  them  his  agent  for  carrying  on  the 
business  for  his  account  and  the  rest  of  the  creditors  ?  I 
think  not.  It  is  true  that  by  this  deed  the  creditors  will 
gain  an  advantage  by  the  trustees  carrying  on  the  trade  ; 
for  if  it  is  profitable  they  will  get  their  debts  paid ;  but 
this  is  not  that  sharing  of  profits  which  constitutes  the 
relation  of  principal,  agent,  and  partner. 

Hence,  the  mere  conxiurrence  of  creditors  in  an 
arrangement  under  which  they  permit  their  debtor,  or 

1  2 
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trustees  far  their  debtor,  to  continue  his  trade,  applying 
the  profits  in  discharge  of  their  demands,  does  not  make 
them  partners  with  their  debtor  or  the  trustees. 

The  case  of  Waugh  v.  Carver  must  be  read  subject  to  the  Partner- 
ship Act,  28  &  29  Vict,  c  86.  This  enactment  is  no  doubt  entitled 
to  great  weight  as  evidence  of  the  law,  but  it  is  by  no  means  con- 
clusive ;  and  when  the  existing  law  is  shown  to  be  different  from 
that  which  the  legislature  supposed  it  to  be,  the  implication  arising 
from  the  statute  cannot  operate  as  a  negation  of  its  existence. 
{Molhoo,  March  &  Co,  v.  Court  of  Wards,  L.  R.  4  P.  C.  419.) 


Priruipal  and  Agent. 
— • — ■ 


QEOBGE    V.    CLAQ^WTT. 

Temp,  37  Gto.  III. 
[7  Term  Reports,  359 ;  2  Sm.  L.  C.  113.] 

Case.  Assumpsit  for  goods  sold  and  delivered.    Tlie  plaintiff, 

a  clothier  at  F.,  employed  R  &  H.  as  his  factoi's  under 
a  del  credere  commission.  R.  &  H.,  besides  acting  as 
factors,  bought  and  sold  woollen  cloths  on  their  own 
account,  all  their  business  being  carried  on  at  one  ware- 
house. The  factors  sold  at  twelve  months'  credit,  and 
were  allowed  two  and  a  Half  per  cent.  D.,  a  tobacco 
broker,  and  who  had  been  in  the  habit  of  dealing  with  the 
defendants,  bought  several  parcels  of  tobacco  of  them,  and 
gave  a  bill  in  payment  drawn  on  and  accepted  by  R.  & 
H.,  payable  two  months  after  date  to  J.  S.,  who  indorsed 
it  to  D.,  who  indorsed  it  to  the  defendants.  Subse- 
quently the  defendants  bought  a  quantity  of  woollen 
cloths  for  exportation  of  R.  &  H.,  at  twelve  months' 
credit ;  the  goods  were  taken  out  of  one  general  mass  in 
R  &  H.'s  warehouse ;  R  <&  H.  made  out  a  bill  of 
parcels  for  the  whole  in  their  own  names,  and  the  de- 
fendants did  not  know  that  any  part  of  the  goods  belonged 
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to  the  plaintiff.  R.  &  H.  became  bankrupts,  and  after- 
wards the  plaintiff  gave  the  defendants  notice  not  to  pay 
R.  &  H.  for  certain  cloths  specified,  part  of  the  above, 
they  having  been  his  property,  and  having  been  sold  on 
his  account  by  R/  &  H.  on  commission.  The  question 
was  whether  the  defendants  were  or  were  not  entitled  to 
set  off  their  demand  against  R.  &  H.  on  the  bill  of 
exchange,  on  the  ground  that  the  defendants  dealt  with 
them  as  principals ;  Lord  Kenyan,  C.  J.,  was  of  opinion 
that  they  were,  as  well  on  principle  as  on  the  authority  of 
Rabone  v.  Wtlliams ;  and  a  verdict  was  accordingly  found 
for  the  defendants. 

On  motion  for  a  new  trial  the  Court  were  clearly  of  Motion  for 
opinion  that  the  directions  given  by  the  judge  on  the  trial 
were  right,  and  that  this  case  was  not  distinguishable  from 
that  of  BaboTie  v.  WiUiama.    [Rule  discharged.] 

Hence,  where  a  factor  sella  goods  as  his  own,  a/nd  the 
buyer  knows  nothing  of  any  "principal,  the  buyer  may 
set  off  any  demand  he  may  have  on  the  factor  against  the 
demand  for  the  goods  mxxde  by  the  prindpaL 

Bahone  v.  TFiUiams  was  an  action  for  the  value  of  gooda  sold  to 
the  defendant  by  the  means  of  the  house  of  Rabone,  sen.,  &  Co.,  at 
£.,  factois  to  the  plaintiff.  The  defendant,  the  vendee  of  the  goods, 
set  off  a  debt  due  to  him  from  Babone  &  Co.,  the  factors,  upon 
another  account,  alleging  that  the  plaintiff  had  not  appeared  at  all  in 
the  transaction,  and  that  credit  had  been  given  by  Rabone  &  Co.,  the 
factors,  and  not  by  the  plaintiff.  Lord  Mansfield,  C.  J. — "  Where  a 
factor,  dealing  for  a  principal,  but  concealing  that  principal,  delivers 
goods  in  his  own  name,  the  person  contracting  with  him  has  a  right 
to  consider  him  to  all  intents  and  purposes  as  the  piincipal ;  and 
though  t&e  real  principal  may  appear,  and  bring  an  action  upon  that 
contract  against  the  purchaser  of  the  goods,  yet  that  purchaser  may 
set  off  any  claim  he  may  have  against  the  factor  in  answer  to  the 
demand  of  the  principal.    This  has  been  long  settled." 

In  order  to  make  a  valid  defence  within  the  rule  laid  down  in  the 
principal  case,  it  must  be  shown  that  the  contract  was  made  with  a 
person  whom  the  plaintiff  had  entrusted  with  the  possession  of  the 
goods,  that  that  person  sold  them  as  his  own  in  his  own  name,  as  prin- 
cipal, with  the  authority  of  the  plaintiff,  that  the  defendant  dealt  with 
him  as,  and  believed  him  to  be  the  principal  in  the  transaction,  and 
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that  before  the  defendant  was  undeceived  in  tbat  respect,  the  set-off 
occurred*  (2  Sm.  L.  C.  117,  referring  to  the  judgment  in  Semenza  v. 
Brinsley,  18  C.  B.  (N.  S.)  467.)  If  the  purchaser's  agent  knows  that 
the  seller  is  only  an  agent,  it  will  be  sufRcient  to  defeat  the  right 
of  set-off.     (Dresser  v.  Norwood,  17  C.  B.  (N.  S.)  466.) 

Mention  may  here  be  made  of  the  Factors'  Act,  1877  (40  &  41 
Vict.,  c.  39),  which  contains  several  important  provisions. 


FATiSBSON    V.    GANDASEQUI. 

Tmip.  52  Geo,  III. 

[15  East's  Reports,  62 ;  2  Sm.  L.  C.  347.] 

Case.  The  defendant  was  a  Spanish  merchant,  and  a  director 

of  the  Philippine  Trading  Company  at  Madrid,  with  which 
he  was  engaged  in  adventures  to  a  large  amount.  In 
January,  1810,  being  then  in  London,  he  employed  L.  & 
Co.,  of  London,  merchants,  to  purchase  for  him  goods  for 
the  foreign  market,  for  which  they  were  to  charge  a  com- 
mission of  two  per  cent.  L.  &  Co.  accordingly  applied 
to  the  plaintiffs  requesting  them  to  send  to  their  count- 
ing-house an  assortment  of  silk  hose,  with  their  terms, 
Paterson,  jun.,  waited  on  them  at  the  time  and  place 
appointed,  with  the  patterns,  terms,  and  prices ;  at  which 
time  the  defendant  was  present  at  the  counting-house, 
and  the  samples  were  handed  over  to  him.  He  inspected 
them,  and  selected  such  articles  as  he  required  ;  and  the 
terms  and  prices  were  also  shown  to  him.  On  the  6th 
January  the  plaintiffs  received  from  L.  &  Co.  an  order 
in  writing  for  574  dozen  of  silk  hose  to  be  ready  in  town 
on  or  before  the  20th  of  February  ;  the  payment  ad  agreed 
upon  ;  and  shortly  after  another  order  for  150  dozen  more. 
Both  these  orders  were  given  by  L.  &  Co.  for  the  use  of 
and  in  execution  of  the  orders  received  by  them  from  the 
defendant.  The  goods  were  sold  by  the  plaintiffs  on  the 
credit  of  L.  &  Co.,  the  invoices  were  made  out  in  their 
names  and  sent  to  them,  and  L.  debited  the  defendant 
with  the  amount.     Soon  after,  and  before  the  credit  had 


PRINCIPAL    AND    AGENT,  119 

expired,  L.  &  Co.  became  insolvent ;  and  thereupon  the 
plaintiffs  demanded  payment  of  the  defendant;  which 
being  refused,  this  action  was  brought.  At  the  trial  Lord 
UlleTiborough,  C.  J.,  was  of  opinion  that  the  plaintiff  had 
dealt  with  L.  &  Co.  upon  their  sole  and  individual  credit, 
knowing  that  the  purchases  they  made  were  on  account  of 
the  defendant,  and  directed  a  nonsuit. 

A  rule  nisi  was  granted  to  set  aside  the  nonsuit  on  the  Motion  to 
ground  of  assimilating  this  case  of  a  dormant  principal  to  nonsuit, 
that  of  a  dormant  partner,  where,  though  the  party  fur* 
nishing  goods  to  the  ostensible  partners  intended  at  the 
time  to  give  credit  only  to  them,  yet  he  may  afterwards 
pursue  his  remedy  against  the  dormant  partner,  when 
discovered. 

Lord  EUenboTOugh,  C.  J. — The  Court  have  not  the  Abitrmctof 
least  doubt  that  if  it  distinctly  appeared  that  the  defendant  ooort!'^  ° 
was  the  person  for  whose  use  and  on  whose  account  the 
goods  were  bought,  and  that  the  plaintiffs  knew  that  fact  at 
the  time  of  the  sale,  there  would  not  be  the  least  pretence 
for  charging  the  defendant  in  this  action.  But  the  doubt 
is  whether  that  does  sufficiently  appear  by  the  evidence. 
It  appears  that  the  defendant  was  present  at  the  count- 
ing-house of  L  &  Co.,  where  one  of  the  plaintiffs  had 
come  by  appointment,  &nd  in  his  presence  inspected  and 
selected  such  of  the  articles  as  he  required ;  and  the  goods 
were  afterwards  ordered  by  L.  &  Co.,  credit  given  to 
them,  and  the  invoices  made  out  in  their  name,  and  sent 
to  them.  The  question  is  whether  all  this  was  done  with 
a  knowledge  of  the  defendant  being  the  principal  ?  The 
law  has  been  settled  by  a  variety  of  cases,  that  an  un- 
known principal,  when  discovered,  is  liable  on  the  contracts 
which  his  agent  makes  for  him  ;  but  that  must  be  taken 
with  some  qualification,  and  a  party  may  preclude  himself 
from  recovering  over  against  the  principal,  by  knowingly 
making  the  agent  his  debtor.  It  certainly  appeared  to 
me  at  the  trial  that  the  plaintiffs  knew  of  the  defendant 
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beiug  the  principal,  and  had  elected  to  take  L.  &  Co.  as 
their  debtors,  or  I  should  not  have  nonsuited  the  plain- 
tiffs; but  as  there  may  be  a  doubt  upon  the  evidence, 
whether  the  plaintiffs  had  a  perfect  knowledge  of  that 
fact,  it  may  be  as  well  to  have  it  reconsidered. 

Oroee,  J. — I  think  that  the  plaintiffs  in  this  case  might 
have  elected  whom  they  would  have  for  their  debtor ;  and 
here  they  seem  to  have  made  that  election. 

Le  Blanc,  J. — It  will  be  material  to  have  the  facts 
inquired  into  more  fully,  in  order  to  ascertain  whether  the 
tradesmen  sold  to  the  agents  with  a  knowledge  of  the 
party  for  whom  they  were  buying ;  or  whether  without 
such  knowledge,  they  chose  to  give  credit  to  the  agents, 
whether  buying  for  another  or  for  themselves.  Many  of 
the  cases  may,  perhaps,  be  found  distinguishable  from  this 
by  their  not  falling  precisely  within  the  doctrine  applic- 
able to  principal  and  broker ;  and  it  may  be  necessary  to 
consider,  in  the  present  case,  whether  any  distinction  can 
be  made  between  a  home  and  a  foreign  principal 

Bayley^  J. — There  may  be  a  particular  course  of  deal- 
ing with  respect  to  trade  in  favour  of  a  foreign  principal, 
that  he  shall  not  be  liable  in  cases  where  a  home  principal 
would  be  liable :  that  would  be  a  question  for  the  juiy. 
I  have  generally  understood  that  the  seller  may  look  to 
the  principal  when  he  discovers  him,  unless  he  has  aban- 
doned his  right  to  resort  to  him.  I  agree  that  where  the 
seller  knows  the  principal  at  the  time,  and  yet  elects  to 
'  give  credit  to  the  agent,  he  must  be  taken  to  have  aban- 
doned such  right,  and  cannot,  therefore,  afterwards  charge 
the  principal  I  think  it  should  be  reconsidered  in  this 
case  whether  the  plaintiffs  did  so.     [Rule  absolute.] 

Hence,  if  the  seller  of  goods,  knovdng  at  the  time  thai 
the  buyer,  though  dealing  with  him  in  his  own  nam^,  is  in 
truth  the  agent  of  anotlier,  elect  to  give  the  credit  to  such 
agent,  he  caivnot  afterv)ards  recover  the  value  against  the 
known  principal :  hut  if  the  principal  be  not  known  at 
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the  time  of  the  purchase  made  by  the  agent,  it  seems  that 
when  discovered,  the  principal  or  the  agent  may  be  sued, 
at  the  election  of  the  seller :  unless  where,  by  the  usage 
of  trade,  the  credit  is  understood  to  be  confined  to  the 
a^ent  so  dealing :  as  particularly  in  the  case  of  prin- 
cipals residing  abroad. 


ADDI80K    «.    QAITDASEQXJL 

T&mp.  52  Geo.  TIL 
[4  Taunton's  Reports,  573 ;  2  Sm.  L.  C.  356.] 

The  defendant  here  was  the  defendant  in  Paterson  v.  Case. 
Gamdasequi,  and  came  to  buy  goods  for  a  foreign  market. 
The  plaintiff  went  by  appointment  to  the  house  of  L.  &  Co. 
with  patterns  of  goods ;  he  found  the  defendant  there,  who 
examined  various  patterns,  cheapened  the  prices,  men- 
tioned the  market  for  which  they  were  intended,  told  the 
plaintiff  he  should  charge  a  long  price,  and  he,  the  defen- 
dant, would  himself  receive  the  bounty  on  exportation, 
and  stipulated  for  fifteen  months'  credit;  he  took  the 
goods  home  to  his  house,  and  kept  them  a  week  to  exa- 
mine, and  a  clerk  from  the  plaintiff  frequently  attended 
on  him  to  show  and  explain  the  patterns.  The  plaintiff 
received  a  written  order  from  L.  &  Co.  for  a  quantity  of 
these  goods ;  after  which  the  defendant  required  of  the 
plaintiff  an  abatement  of  61,  per  cent,  on  the  prices,  which 
the  plaintiff  refused  to  make,  and  the  parties  were  about 
to  terminate  the  treaty ;  but  at  length  the  defendant 
agreed  to  give  the  whole  price  required,  and  told  the 
plaintiff  he  might  proceed  to  execute  the  order.  The 
plaintiff  and  his  clerks  repeatedly  had  other  meetings  with 
the  defendant,  and  several  other  parcels  of  goods  were 
ordered  by  L.  &  Co.,  which  had  been  selected  at  those 
meetings  by  the  defendant.    L.  &  Co.  referred  the  plaintiff 
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to  the  defendant  for  instructions  as  to  packing,  and  the 
defendant  gave  those  instructions.  The  invoices  were  all 
made  out  by  the  plaintiff  to  L.  &  C!o.,  and  they  were  de- 
bited in  the  plaintiff's  books  for  the  amount  of  the  long 
price.  L.  &  Co.,  in  their  books,  debited  the  defendant  with 
the  amount  of  the  invoices,  and  their  usual  commission 
for  purchasing,  and  credited  the  plaintiff  with  the  amount 
of  the  invoices.  L.  &  Co.  having  afterwards  applied  to 
purchase  some  goods  of  the  plaintiff,  the  plaintiff  said  he 
thought  he  had  for  that  time  extended  his  credit  far 
enough  to  L.  &  Co.,  and  declined  furnishing  the  goods. 
L.  &  Co.  gave  the  orders  for  packing  and  shipping  the 
goods,  and  in  their  own  names ;  but  in  pursuance  of  in- 
structions given  by  the  defendant,  chartered  a  vessel  to  L., 
in  which  these  goods  were  conveyed,  and  instructed  the 
master  not  to  part  with  the  return  cargo  until  payment  of 
the  freight,  and  amount  of  L.  &  Co.'s  demand  on  the  de- 
fendant. The  master  did  not  deliver  the  return  cargo, 
but  in  consequence  of  instructions  from  L.  &  Co.,  after  a 
sum  of  72,0002.  had  been  deposited  by  the  defendant  for 
their  security.  One  of  the  partners  in  their  house,  which 
had  become  bankrupt,  being  examined,  stated  that  the 
house  purchased  these  goods  of  the  plaintiff  on  their  own 
ci*edit  and  account,  as  they  would  any  other  goods  for  which 
they  had  occasion  in  their  trade,  and  L.  &  Co.  had  insured 
the  goods  in  their  own  names,  for  which  they  had  a  fur- 
ther commission  of  a  half  per  cent  The  plaintiff  con- 
tended that  though  the  credit  was  given  to  L.  &  Co.,  yet 
that  as  the  defendant  had  the  goods,  he  was  liable  to  pay 
for  them ;  and  that  this  was  only  the  common  case  of  a 
broker  buying  for  his  principal ;  the  principal,  when  dis- 
closed is  liable.  Lord  Alanejield,  C.  J.,  left  it  to  the  jury 
whether  L.  &  Co.  acted  as  brokers  or  not,  and  observed 
that  as  the  defendant  saw  and  handled  the  patterns,  and 
was  seen  in  the  business,  if  he  had  been  the  purchaser, 
most  probably  the  credit  would  have  been  immediately 
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given  to  him  ;  the  jury^  under  these  circumstaoces,  being 
of  opinion  that  the  goods  were  sold  to  L.  &  Co.  as  prin- 
cipals, found  a  verdict  for  the  defendant. 

A  rule  Tim  was,  in  pursuance  of  liberty  reserved  at  the  R«i«  «»». 
trial,  obtained  to  enter  a  verdict  for  the  plaintiff,  and 
after  taking  time  to  consider,  judgment  was  given  by  Lord 
Manafidd,  C.  J. 

I  left  it  to  the  jury  to  say  whether  this  were  the  com-  Abatnct  of 

j  udgmant. 

mon  case  of  a  merchant  here  buying  for  his  correspondent 
abroad,  on  which  he  charged  a  commission,  or  whether  it 
was  the  case  of  a  factor  buying  goods  for  bis  principal ; 
and  they  found  for  the  defendant*  If  it  had  been  intended 
that  the  sale  should  be  to  the  defendant,  and  that  L.  &  Co. 
were  to  be  only  sureties,  the  plaintiff  would  certainly  have 
debited  the  defendant,  and  taken  a  guarantee  from  L.  & 
Co.  And  only  see  what  a  state  the  defendant  would  be 
in,  buying,  as  he  does,  such  an  immense  amount  of  goods 
of  the  plaintiff  and  other  persons  ?  And  although  it  has 
been  objected  by  the  counsel  that  it  is  a  hard  case,  that 
this  money,  getting  into  the  hands  of  L.  &  Co.,  should 
not  find  its  way  wholly  to  the  plaintiff,  of  whom  the  goods 
were  purchased,  yet  we  cannot  alter  the  law  of  the  case 
or  the  nature  of  the  contract  on  account  of  any  subsequent 
events.  The  insolvency  of  L.  &  Co.  may  make  an  unfor- 
tunate difference  in  the  case,  as  to  the  consequences,  but 
it  will  not  alter  their  liability.  We,  who  are  called  on  to 
set  aside  this  verdict,  must,  in  order  thereto,  say  on  this 
evidence,  that  L.  &  Co.  only  were  not  to  be  the  debtors, 
but  that  the  defendant  also  was  to  be  liable ;  but  we  can 
find  no  evidence  to  warrant  us  in  that  conclusion.  [Rule 
discharged.] 

Hence,  where  a  merchant  purchases  goods  for  the  use 
of  a  cusUymer,  who  is  present,  and  selects  the  goods,  arid 
stipuUUes  with  the  seller  the  price  and  other  terms;  and 
the  m£rcha7it  credits  the  seller  with  the  amouni,  and 
debits  tlie  custoTner  with  the  amount  and  a  commission; 
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and  the  seller  debits  the  Tnerchavt  in  his  books  and 
invoices — the  seller  cannot  recover  the  pi'ice  of  the  goods 
against  the  customer  of  the  merchant 


THOMSON    V.    DAVENFOBT. 

Temp.  9  <fc  10  Geo,  IV. 
[9  Barnewall  akd  Cbesbwkll's  Reports,  78 ;  2  Sh.  L.  C.  364.] 

Case.  The  present  plaintiff  wrote  to  his  agent  M'K.  to  buy 

certain  goods.  At  the  time  M'K.  ordered  the  goods  he 
saw  one  of  the  present  defendants,  and,  to  the  best  of  his 
recollection,  told  him  that  he,  M'K.,  had  an  order  to  pur- 
chase some  goods,  and  that  they  were  for  the  same  house 
for  whom  he  had  purchased  goods  from  them  the  preceding 
year ;  and  he  also  stated,  to  the  best  of  his  recollection, 
that  as  he  was  a  stranger  to  the  nature  of  the  goods,  he 
hoped  that  they  would  let  him  have  the  same  as  before,  to 
save  him  from  blame  by  his  employer ;  but  he,  M'K.,  did 
not  produce  the  letter  containing  the  order,  nor  did  he 
mention  the  name  of  any  principal.  M'K.  either  delivered 
a  copy  of  the  order  or  produced  the  original  that  a  copy 
might  be  taken,  but  he  rather  thought  the  former  was  the 
fact.  The  goods  were  furnished,  and  M'E.  was  debited 
therefor.  Before  the  credit  for  the  goods  expired  M*K. 
became  insolvent,  in  consequence  whereof  Messi*8.  Daven- 
port sued  Thomson,  who  was  the  principal,  for  the  price 
of  the  goods  and  obtained  a  verdict,  and  a  writ  of  error 
was  brought  upon  the  judgment. 
Abstract  of  Lord  Tenterden,  0.  J. — I  am  of  opinion  that  the  verdict 
in^wnn"*  was  right.  I  take  it  to  be  a  general  rule,  that  if  a  person 
sells  goods  (supposing  at  the  time  of  the  contract  he  is 
dealing  with  a  principal),  but  afterwards  discovers  that  the 
person  with  whom  he  has  been  dealing  is  not  the  principal 
in  the  transaction,  but  agent  for  a  third  person,  though  he 
may  in  the  meantime  have  debited  the  agent  with  it,  he 


PRINCIPAL    AND    AGENT.  125 

may  afterwards  recover  the  amouot  from  the  real  prin- 
cipal ;  subject^  however,  to  this  qualification,  that  the  state 
of  the  account  between  the  principal  and  the  agent  is  not 
altered  to  the  prejudice  of  the  principal.  On  the  other 
hand,  if  at  the  time  of  the  sale  the  seller  knows,  not  only 
that  the  person  nominally  dealing  with  him  is  not  prin- 
cipal, but  agents  and  also  knows  who  the  principal  really 
is,  and,  notwithstanding  all  that  knowledge,  chooses  to 
make  the  agent  his  debtor,  dealing  with  him  and  him 
alone,  then,  according  to  the  cases  of  Addison  v.  Oan- 
dasequi  and  Paterami  v.  Oandaaequi^  the  seller  cannot 
afterwards,  on  the  failure  of  the  agent,  turn  round  and 
charge  the  principal,  having  once  made  his  election  at  the 
time  when  he  had  the  power  of  choosing  between  the  one 
and  the  other.  The  present  is  a  middle  case.  At  the 
time  of  the  dealing  for  the  goods  the  plainti£&  were  in- 
formed that  M'K.,  who  came  to  them  to  buy  the  goods, 
was  dealing  for  another,  that  is,  he  was  an  a^ent,  but  they 
were  not  informed  who  the  principal  was.  They  had  not, 
therefore,  at  that  time  the  means  of  making  their  elec* 
tion.  That  being  so,  it  seems  to  me  that  this  middle  case 
falls  in  substance  and  effect  within  the  fii-st  proposition 
which  I  have  mentioned,  the  case  of  a  person  not  known 
to  be  an  agent ;  and  not  within  the  second,  where  the 
buyer  is  not  merely  kno>vn  to  be  agent,  but  the  name  of 
his  principal  is  also  known. 

Bayley,  J. — ^Where  a  purchase  is  made  by  an  agent, 
the  agent  does  not  of  necessity  so  contract  as  to  make 
himself  personally  liable  ;  but  he  may  do  so.  If  he  does 
make  himself  personally  liable,  it  does  not  follow  that  the 
principal  may  not  be  liable  also,  subject  to  this  qualifica- 
tion, that  the  principal  shall  not  be  prejudiced  by  being 
made  personally  liable,  if  the  justice  of  the  case  is  that 
he  should  not  be  personally  liable.  If  the  principal  has 
paid  the  agent,  or  if  the  state  of  accounts  between  the 
agent  here  and  the  principal  would  make  it  unjust  that 
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tbe  seller  should  call  on  the  principal^  the  fact  of  pay- 
ment, or  such  a  state  of  accounts,  would  be  an  answer  to 
the  action  brought  by  the  seller  where  he  had  looked  to 
the  responsibility  of  the  agent.  There  are  cases  which 
establish  this  position,  that  although  he  debits  the  agent 
who  has  contracted  in  such  a  way  as  to  make  himself  per- 
sonally liable,  yet,  unless  the  seller  does  something  to 
exonerate  the  principal,  and  to  say  that  he  will  look  to 
the  agent  only,  he  is  at  liberty  to  look  to  the  principal 
when  that  principal  is  discovered.  In  the  present  case 
the  seller  knew  that  there  was  a  principal ;  but  there  is 
no  authority  to  show  that  mere  knowledge  that  there  is  a 
principal  destroys  the  right  of  the  seller  to  look  to  that 
principal  as  soon  as  he  knows  who  that  principal  is, 
provided  he  did  not  know  who  he  was  at  the  time  when 
the  purchase  was  originally  made.  The  justice  of  the  case 
is,  as  it  seems  to  me,  that  the  seller  shall  be  paid,  and  that 
the  buyer  (the  principal)  shall  be  the  person  to  pay  him. 

LitUedale,  J. — The  general  principle  of  law,  is,  that  the 
seller  shall  have  his  remedy  agaiust  the  principal,  rather 
than  i^inst  any  other  person.  Where  goods  are  bought 
by  an  agent,  who  does  not  at  the  time  disclose  that  he  is 
acting  as  agent,  the  vendor,  although  he  has  debited  the 
agent,  may,  upon  discovering  the  principal,  resort  to  him 
for  payment.  But  if  the  principal  be  known  to  the  seller 
at  the  time  when  he  makes  the  contract,  and  he,  with  a 
full  knowledge  of  the  principal,  chooses  to  debit  the  agent, 
he  thereby  makes  his  election,  and  cannot  afterwards 
charge  the  principal  Or  if  in  such  case  he  debits  the 
principal,  he  cannot  afterwards  charge  the  agent  There 
is  a  third  case.  The  seller  may,  in  his  invoice  and  bill  of 
parcels,  mention  both  principal  and  agent ;  he  may  debit 
A.  as  a  purchaser  for  goods  bought  through  B.,  his  agent. 
In  that  case,  he  thereby  makes  his  election  to  charge  the 
principal,  and  cannot  afterwards  look  to  the  agent.  The 
general  principle  is  that  the  seller  shall  have  his  remedy 
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against  the  principal,  although  he  may,  by  electing  to  take 
the  agent  as  his  debtor,  abandon  his  right  against  the 
principal  The  present  case  differs  from  any  of  those 
which  I  have  mentioned.  Here  the  agent  purchased  the 
goods  in  bis  own  name.  The  name  of  the  principal  was 
not  then  known  to  the  seller,  but  it  afterwards  came  to 
his  knowledge.  It  seems  to  me  to  be  more  consistent 
with  the  general  principle  of  law,  that  the  seller  shall 
have  his  remedy  against  the  principal,  rather  than  against 
any  other  person,  to  hold  in  this  case  that  the  seller,  wbo 
knew  that  there  was  a  principal,  but  did  not  know  who 
that  principal  was,  may  resort  to  him  as  soon  as  he  is 
discovered.  Here  the  agent  did  not  communicate  to  the 
seller  sufficient  information  to  enable  him  to  debit  any 
other  individual  The  seller  was  in  the  same  situation  as 
if  at  the  time  of  the  contract  he  had  not  known  that  there 
was  any  principal  besides  the  person  with  whom  he  was 
dealing,  and  had  afterwards  discovered  that  the  goods  had 
been  purchased  on  account  of  another  ;  and,  in  that  case, 
it  is  clear  that  he  might  have  charged  the  principal 
[Judgment  affirmed.] 

Hence,  vohtre  at  the  Htm  of  eale  the  seller  is  aware 
that  there  is  a  principal,  bat  does  not  know  who  he  is, 
and  debits  the  agent,  he  may,  nevertheless,  resort  to  (he 
principal  when  discovered. 

The  following  rules,  bat  subject  to  some  qualifications,  are  given 
in  2  Sm.  L.  C.  379,  as  inferred  from  the  cases  :  (1.)  Where  A.  con- 
tracts with  B.,  without  stating  himself  to  be  an  agent,  B.  may,  on 
discovering  his  principal,  elect  between  them.  (2.)  The  rule  is  the 
same  where  he  states  himself  to  be  an  agent,  but  does  not  name 
his  principal ;  or  if  the  principal  be  named,  and  the  other  contracting 
party  do  not  elect  to  trust  the  agent  exclusively.  {CeUder  v.  Dobell, 
L.  R.  6  C.  P.  486.)  In  these  two  rules  it  is  assumed  that  the  form  of 
the  contract  is  such  as  to  render  the  agent  at  all  events  personally 
liable  on  it.  (3.)  If  he  state  himself  to  be  an  agent,  but  have  really  no 
principal,  he  is  in  law  himself  the  principal,  unless  having  had  at  one 
time  authority,  its  determination  was  not  and  could  not  be  known  to 
him  (SmotU  v.  Ilbery,  10  M.  &  W.  1)  ;  or  unless  his  want  of  autho- 
rity is  known  to  the  other  party.     (Story  on  Agency,  227.)    This 
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third  rule,  which  applies  only  to  cases  in  which,  by  the  fonn  of  the 
contract,  the  personal  liability  of  the  agent  as  a  party  thereto  is  ex- 
cluded, would  seem  to  be  true  only  when  there  is  no  person  in 
existence  at  the  time  when  the  contract  is  made,  who  might  be  such 
principal,  as  in  Kdner  v,  Baxter  (L.  R.  2  C.  P.  174),  where  the  de- 
fendants were  held  liable  on  a  contract  signed  by  them  "  on  behalf 
of "  a  comx>any  not  then  formed,  the  document  being  construed  iU 
res  magis  vaUat  quam  pereai. 

In  the  judgment  delivered  in  Smout  v.  Ilbery  {sup.),  the  cases  where 
agents  have  been  held  to  be  personally  liable  are  divided  into  thi«e 
classes  : — (1.)  Where  the  agent  makes  a  fraudulent  representation  of 
his  authority  with  intent  to  deceive.  (2.)  Where  he  has  no  autho- 
rity and  knows  it,  but  nevertheless  makes  the  contract  as  having  such 
authority.  (3.)  Where  not  hafing  in  fact  authority  to  make  the 
contract  as  agent,  he  yet  does  so  under  the  bond  fide  belief  that  such 
authority  is  vested  in  him,  as  in  the  case  of  an  agent  acting  under  a 
foiged  power  of  attorney,  which  he  believes  to  be  genuine,  and  the 
like. 

It  is  a  well-established  rule  of  law,  that  where  a  contract  not  under 
seal  is  made  by  an  agent  in  his  own  name  for  an  undisclosed  prin- 
cipal, either  the  agent  or  the  principal  may  sue  on  it ;  the  defendant, 
in  the  latter  case,  being  entitled  to  be  placed  in  the  same  situation, 
at  the  time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had 
been  the  contracting  party.  This  rule  is  most  frequently  acted  on  in 
sales  by  &ctors,  agents,  or  partners,  in  which  cases  either  the  nominal 
or  real  contractor  may  sue.  But  it  may  be  eqiuilly  applied  to  other 
cases.    (Lord  Chief  Justice  in  Sims  v.  Bond,  6  B.  &  Ad.  393.) 

A  master  is  answerable  for  every  such  wrong  of  his  servant  or 
agent  as  is  committed  in  the  course  of  the  service  and  for  the  master*8 
benefit,  though  no  express  command  or  privity  of  the  master  be 
proved ;  and  there  is  no  distinction  between  the  case  of  fraud  and 
that  of  any  other  wrong.  Where  one  party  has  suffered,  and  another 
has  profited  by  the  fraudulent  representation  of  an  agent  of  the  latter, 
made  within  the  scope  of  his  authority,  the  former  is  entitled  to 
recover  damages.  An  action  may  be  maintained  against  a  company, 
whether  incorporated  or  not,  in  respect  of  the  fraud  of  its  agent. 
{Macka/y  v.  Commercial  Bank  of  New  Brunswick,  L.  R.  5  P.  C.  394.) 
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Satisfaction, 


CITMBBB    1^.    WANE. 

[1  Strange,  426  ;  1  Sif.  L.  C.  341.] 

Action  to  recover  £15.  The  defendant  pleaded  that  he  Case, 
gave  the  plaintiff  a  promissory  note  for  £5  in  satisfaction, 
and  that  the  plaintiff  received  it  in  satisfaction.  Judgment 
was  given  for  plaintiff.  On  error  it  was  objected  that  the 
plea  was  bad,  it  appearing  that  the  note  for  £5  could  not 
be  a  satisfaction  for  £15. 

Pratt,  L.  C.  J. — We  are  all  of  opinion  that  the  plea  Abetmct  of 
is  not  good.  As  the  plaintiff  had  a  good  cause  of  action, 
it  can  only  be  extinguished  by  a  satisfaction  he  agrees  to 
accept ;  and  it  is  not  his  agreement  alone  that  is  sufficient, 
but  it  must  appear  to  the  Court  to  be  a  reasonable  satis- 
faction.     [Judgment  affirmed.] 

Hence,  a  debt  cannot  be  satisfied  in  law  by  a  pro- 
missory note  [which  is  not  negotiable^  for  a  smaller 
sum. 

The  general  doctrine  in  Cumber  v.  W<me^  and  the  reason  of  all  the 
exceptions  and  distinctions  which  have  been  engrafted  on  it,  may, 
perhaps,  be  snmmed  up  as  follows  :  viz.,  that  a  creditor  cannot  bind 
himself  by  a  simple  agreement  to  accept  a  smaller  sum  in  lieu  of  an 
ascertained  debt  of  larger  amount,  such  an  agreement  being  nudum 
pactum.  But  if  there  be  any  benefit,  or  even  any  legal  possibility  of 
benefit  to  the  creditor  thrown  in,  that  additional  weight  will  turn  the 
scale,  and  render  the  consideration  sufficient  to  support  the  agreemeut. 
(1  Sm.  L.  C.  349.)  In  the  case,  however,  of  a  claim  to  an  unUqui- 
dated  debt,  a  smaller  sum  than  that  originally  demanded  may  be 
accepted  in  satisfaction.    {Wilkinson  v.  Byers,  1  Ad.  &  E.  106.) 

Since  Owmher  v.  Wane,  it  has  been  decided  that  a  negotiable  security 
will  operate  in  satisfaction  of  a  debt  of  greater  amount  if  so  given  and 
taken.  {Sibree  v.  Tripp,  15  M.  &  W.  23.)  In  this  case,  Parke,  B., 
observed  that  the  reasoning  of  Pratt,  L.  C.  J.,  mpra,  was  not  correct, 
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"  for  wc  cannot  inquire  into  the  reasonableness  of  the  transaction. 
Bat  there  it  did  not  appear  that  the  note  was  a  negotiable  one." 

By  sect.  126  of  the  Bankruptcy  Act,  1869,  cieditora  may  resolve  to 
accept  a  composition  which  shall  operate  as  a  satisfaction  of  their 
debts. 

A  smaller  sum  may  be  made  to  operate  as  a  satisfaction  of  a  greater 
sum  if  a  receipt  under  seed  be  given.  Where  an  amount,  whether 
liquidated  or  not,  is  already  due,  it  may  be  satisfied  by  payment  of  a 
different  thing  from  that  agreed  to  be  paid,  though  of  less  value,  e,g., 
£1,000,  by  payment  of  a  peppercorn.  (Pinnell's  eaae^  5  Rep.  117; 
Andrew  v.  B<mghay,  Dyer,  766.) 


Stoppage  in  Transitu. 


IiICKBABKOW    V.    HA80K. 

Tmip,  1786—1793. 
[2  Term  Reports,  63  ;  1  Sm.  L.  C.  756.] 

Caae.  This  was  an  action  of  trover.    Tlea^  the  general  issue. 

The  plaintiffi  at  the  trial  before  BvMer,  J.  gave  in  evidence 

that  T.  &  Son,  merchants  at  Middleburg,  in  the  province 

of  Zealand,  on  the  22nd  of  July,  1786,  shipped  a  cargo  of 

corn  for  Liverpool,  by  the  order  aod  directions,  and  on  the 

account  of  F.  of  Rotterdam.  That  H.,  as  master  of  the  ship, 

signed  four  several  bills  of  lading  for  the  goods  in  the 

usual  form,  unto  orders  or  assigns ;  two  of  which  were 

.    indorsed  by  T.  &  Son,  in  blank,  and  sent,  on  the  22nd  of 

July,  1786,  by  them  to  F.,  together  with  an  invoice  of  the 

goods,  who  afterwards  received  them ;  another  of  the  bills 

of  lading  was  retained  by  T.  &  Son,  and  the  remaining 

one  was  kept  by  H.     On  the  25th  July,  1786,  T.  &  Son 

drew  four  several  bills  of  exchange  upon  F.,  amounting  in 

the  whole  to  £477,  in  respect  of  the  price  of  the  goods, 

which  were  afterwai-ds  accepted  by  F.    On  the  25th  July, 

1786,  F.  sent  to  the  plaintiffs  the  two  bills  of  lading, 

together  with  the  invoice  which  he  had  received  from 

T.  &  Son,  in  the  same  state  in  which  he  received  them,  in 

order  that  the  goods  might  be  taken  possession  of  and 
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sold  by  them  on  F/s  account;  and  on  the  same  day  F. 
drew  three  sets  of  bills  of  exchange  to  the  amount  of  £520 
on  the  plaintiffi),  who  accepted  them,  and  duly  paid  them, 
and  stood  as  creditors  of  F.  to  the  amount  of  £542.  On 
the  15th  August,  1786,  and  before  the  four  bills  of 
exchange  drawn  by  T.  &  Son  on  F.  became  due,  F.  became 
a  bankrupt ;  those  bills  were  regularly  protested,  and  T.  & 
Son  were  obliged,  as  drawers,  to  take  them  up  and  pay 
them.  The  price  of  the  goods  shipped  by  T.  &  Son 
remained  unpaid.  T.  &  Son,  hearing  of  F.'s  bankruptcy, 
on  the  21st  August,  1786,.  indorsed  the  bill  of  lading  so 
retained  by  them  to  the  defendants,  and  transmitted  it  to 
them,  with  an  invoice  of  the  goods,  authorising  them  to 
obtain  possession  of  the  goods  on  account  of,  and  for  the 
use  and  benefit  of  T.  &  Son,  which  the  defendants  received 
on  the  28th  August,  1786.  On  the  arrival  of  the  vessel 
with  the  goods  at  Liverpool,  on  the  28th  August,  1786  > 
the  defendants  applied  to  H.  for  the  goods,  producing  the 
bill  of  lading,  who  thereupon  delivered  them,  and  the 
defendants  took  possession  of  them  for  and  on  account  of 
T.  &  Son.  The  defendants  sold  the  goods  on  account  of 
T.  &  Son,  and  the  proceeds  amounted  to  £557.  Before 
action  the  plaintiffs  demanded  the  goods  of  the  de- 
fendants, and  tendered  to  them  the  freight  and  charges ; 
but  neither  the  plaintiffs  nor  F.  offered  to  pay  the 
defendants  for  the  goods.  To  this  evidence  the  defendants 
demurred. 

Ashhurst,  J. — ^This  was  a  mercantile  question  of  very  Abstract  of 
great  importance  to  the  public,  and  had  never  received  a  t^r"' 
solemn  decision  in  a  court  of  law.  We  may  lay  it  down 
as  a  broad  general  principle,  that  wherever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  the  loss  must 
sustain  it.  It  has  been  argued  that  it  would  be  very 
hard  on  a  consignor,  who  had  received  no  consideration  for 
his  goods,  if  he  should  be  obliged  to  deliver  them  up  in 
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murrer. 
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case  of  the  insolvency  of  the  assignee,  and  come  in  as  a 
creditor  for  what  he  can  get.  That  is  certainly  true  :  but 
it  is  a  hardship  which  he  brings  upon  himself  When  a 
man  sells  goods,  he  sells  them  on  the  credit  of  the  buyer; 
if  he  deliver  the  goods  the  property  is  altered,  and  he 

cannot  recover  them  back  again,  though  the  vendee  im- 

* 

mediately  become  a  bankrupt.  But  where  the  delivery 
is  to  be  at  a  distant  place,  as  between  the  vendor  and 
vendee,  the  contract  is  ambulatoiy  till  delivery ;  and, 
therefore,  in  case  of  the  insolvency  of  the  vendee  in  the 
meantime,  the  vendor  may  stop  the  goods  in  transitu. 
But,  as  between  the  vendor  and  third  persons,  the  deli- 
very of  a  bill  of  lading  is  a  delivery  of  the  goods  them- 
selves ;  if  not,  it  would  enable  the  consignee  to  make  the 
bill  of  lading  an  instrument  of  fraud.  The  assignee  of  a 
bill  of  lading  trusts  to  the  indorsement ;  the  instrument 
is  in  its  nature  transferable;  in  this  respect,  therefore, 
this  is  similar  to  the  case  of  a  bill  of  exchange.  If  the 
consignor  had  intended  to  restrain  the  negotiability  of  it, 
he  should  have  confined  the  delivery  of  the  goods  to  the 
vendee  only ;  but  he  has  made  it  an  indorsable  instru- 
ment So  it  is  like  a  bill  of  exchange ;  in  which  case,  as 
between  the  drawer  and  the  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  the 
indorsee ;  and  the  reason  is,  because  it  would  be  enabling 
either  of  the  original  parties  to  assist  in  a  fraud.  The 
rule  is  founded  purely  on  principles  of  law  and  not 
on  the  custom  of  merchants,  which  only  establishes  that 
such  an  instrument  may  be  indorsed ;  but  the  effect  of 
that  indorsement  is  a  question  of  law,  which  is,  that  as 
between  the  original  parties  the  consideration  may  be 
inquired  into ;  though  when  third  persons  are  concerned 
it  cannot.  This  is  also  the  case  with  respect  to  a  bill  of 
lading.  Though  the  bill' of  lading  in  this  case  was  at  first 
indorsed  in  blank,  it  is  precisely  the  same  as  if  it  had 
been  originally  indorsed  to  this  pei*son ;  for  when  it  was 
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filled  up  with  his  name,  it*  was  the  same  as  if  made  to  him 
only.  In  this  case  the  goods  were  transferred  by  the 
authority  of  the  vendor,  because  he  gave  the  vendee  a 
power  to  transfer  them  7  and  being  sold  by  his  authority, 
the  property  is  altered.  And  I  am  of  opinion  that  this 
right  of  the  assignee  could  not  be  divested  by  any  subse- 
quent circumstances.     [Judgment  for  plaintiffs.] 

Hence  :  (1.)  The  vendee  of  goods  may  by  assignment  of 
the  bills  of  lading  to  a  bond  fide  transferee,  defeat  the 
vendor's  right  to  stop  them  in  transitu,  hi  case  of  tJie 
insolvency  of  the  vendee,  (2.)  The  conMgnor  rrvay  stop 
goods  in  transitu  before  they  get  into  the  hands  of  ilie 
corisignee,  in  case  of  the  insolvency  of  the  consignee ;  but 
if  the  consignee  assign  the  hills  of  lading  to  a  third 
person  for  a  valuable  consideration  the  right  of  the  con- 
signor, as  against  such  assignee,  is  divested. 

This  judgment  was  afterwards  reversed  in  the  Exchequer  Chamber, 
which  latter  judgment  was  itself  overthrown  by  the  House  of  LohIb, 
and  a  venire  facias  dt  novo  directed  to  be  awarded.  A  special  verdict 
was  found  upon  the  second  trial,  containing  in  substance  the  same 
facts  as  before  ;  with  this  addition,  that  the  jury  found,  that  by  the 
custom  of  merchants,  bills  of  lading  for  the  delivery  of  goods  to  the 
order  of  the  shipper  or  his  assigns,  are,  after  tlie  shipment,  and  before 
the  voyage  performed,  negotiable  and  transferable  by  the  shipper's 
indorsement  and  delivery,  or  transmitting  of  the  same  to  any  other 
person  ;  and  that  by  such  indorsement  and  delivery,  or  transmission, 
the  property  in  such  goods  is  transferred  to  such  other  person.  And 
that  by  the  custom  of  merchants,  indorsements  of  bills  of  lading  in 
blank  may  be  filled  up  by  the  person  to  whom  they  are  so  delivered 
or  transmitted,  with  words  ordering  the  delivery  of  the  goods  to  be 
made  to  such  person  ;  and  according  to  the  practice  of  merchants,  the 
same,  when  filled  up,  have  the  same  operation  and  efiect  as  if  it  had 
been  done  by  the  aliipper.    (2  East,  19.) 

The  vendor's  right  in  respect  of  his  price  is  not  a  mere  lien  which 
he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of  his 
original  ownership  and  dominion.  If  goods  are  sold  on  credit,  and 
nothing  is  agreed  on  as  to  the  time  of  delivering  the  goods,  the  vendee 
is  immediately  entitled  to  the  possession  ;  and  the  right  of  possession, 
and  the  right  of  property  vest  at  once  in  him  ;  but  his  right  of  posses- 
sion is  not  absolute,  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession.     If  the  seller  has  dispatched  the  goods 
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to  the  buyer,  and  insolvency  occur,  he  has  a  right  in  virtue  of  hiB 
original  ownership  to  stop  them  in  iransUu.  Why  ?  Because  the 
property  is  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk  of 
any  accident,  but  he  has  not  an  indefeasible  right  to  the  possesnofif 
and  his  insolvency  without  payment  of  the  price  defeats  that 
right.  The  buyer,  or  those  who  stand  in  his  place,  may  still  obtain 
the  right  of  possession,  if  they  will  pay  or  tender  the  price,  or  they 
may  still  act  on  their  right  of  property  if  anything  unwarrantable  is 
done  to  that  right.  If,  for  instance,  the  original  vendor  sell  when  he 
ought  not,  they  may  bring  a  special  action  against  him  for  the 
damage  they  sustained  by  such  wrongful  sale,  and  recover  damages 
to  the  extent  of  that  injury ;  but  they  can  maintain  no  action  in 
which  the  right  of  property  and  right  of  possession  are  both  requisite  ; 
unless  they  have  both  those  rights.  {Bayley,  J.,  in  Bloxam  v. 
Sajiders,  4  B.  &  C.  948.) 

What  the  effect  of  stoppage  in  tranntu  is,  whether  entirely  to  re- 
scind the  contract,  or  only  to  replace  the  vendor  in  the  same  position 
as  if  he  had  not  parted  with  the  possession,  and  entitle  him  to  hold 
the  goods  until  the  price  be  paid  down,  is  a  point  not  yet  finally 
decided.  (Parkej  B.,  in  Weniworth  v.  OutkivaiU,  10  M.  &  W.  461.) 
Lord  Kenyon  said  it  was  no  rescission,  but  "  an  equitable  lien  adopted 
by  the  law  for  the  purpose  of  substantial  justice."  {Hodgson  v.  Loy, 
7  T.  R.  445.)  In  Weniworth  v.  OtUhvxiite  (mp.)  the  minority  of  the 
barons  of  the  Exchequer  were  of  opinion  that  upon  the  weight  of 
authority  a  stoppage  in  tranntu  must  be  considered,  not  as  a  rescission 
of  the  contract,  but  as  merely  replacing  the  vendor  in  the  same 
position  as  if  he  had  not  parted  with  the  possession. 

The  right  of  stoppage  in  transitu  is  not  only  to  countermand 
delivery  to  the  vendee,  but  to  order  delivery  to  the  vendor,  and  the 
master  on  receiving  such  order  is  bound  to  deliver  to  the  latter  as 
soon  as  he  knows  that  the  order  was  given  by  him.  {The  Tigress,  32 
L.  J.,  Adm.  97.) 

In  order  that  he  may  exercise  the  right,  it  is  not  necessary  that  the 
property  should  be  vested  in  the  vendor  at  the  time.  "  We  see," 
said  Tindal,  C.  J.,  in  Jenkyns  v.  Ushome  (7  M.  &.G.  678),  "  no  sound 
distinction  with  reference  to  the  right  of  stoppage  in  transitu,  between 
the  sale  of  goods,  the  property  of  which  is  in  the  vendor,  and  the  sale 
of  an  interest  which  he  has  in  a  contract  for  the  delivery  of  goods  to 
him  ;  if  he  may  rescind  the  contract  in  one  case,  for  the  insolvency 
of  the  purchaser,  he  must,  by  parity  of  reasoning,  have  the  right  to 
rescind  it  in  the  other." 

Stoppage  in  transitu,  as  its  name  imports,  can  only  take  place 
while  the  goods  are  on  their  way  ;  if  they  once  arrive  at  the  termina- 
tion of  their  journey,  and  oome  into  the  actual  or  constructive 
possession  of  the  consignee,  there  is  an  end  of  the  vendor^s  right  over 
them.    And,  therefore,  in  most  of  the  cases  the  dispute  has  been 
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whether  the  goods  had  or  had  not  arrived  at  the  termination  of  their 
journey.  The  rale  to  be  collected  from  all  the  cases  is,  that  they  are 
in  tramitu  so  long  as  they  are  in  the  hands  of  the  carrier  as  such, 
whether  he  was  or  was  not  appointed  by  the  consignee ;  and  also  so 
long  as  they  remain  in  any  place  of  deposit  connected  with  their 
transmission.  But  that,  i^  after  their  arrival  at  their  place  of  desti- 
nation, they  be  warehoused  with  the  carrier,  whose  store  the  vendee 
uses  as  his  §9m^  or  even  if  they  be  warehoused  with  the  vendor  him- 
self, and  rent  be  paid  to  him  for  them,  that  puts  an  end  to  the  right 
to  stop  in  transitu.    (1  Sul  L.  C.  818,  819.) 

If  the  vendor  allow  the  vendee  to  take  possession  of  part  of  the 
goods  sold  under  an  entire  contract,  without  intending  to  retain  the 
rut,  the  right  is  gone.  {Hammond  v.  Anderson,  1  N.  R  69.)  If  the 
vendee  take  the  goods  out  of  the  possession  of  the  carrier  into  his  own 
before  their  arrival,  the  right  is  at  an  end.  ( Whitehead  v.  Anderson, 
9  M.  &  W.  518.)  The  carrier  cannot  prolong  the  transit  of  the  goods 
after  arrival  at  their  destination,  by  refusing  to  give  them  up  to 
the  consignee  on  demand  and  tender  of  freight  {Bird  v.  Brown,  4 
Ex.  786.) 

The  right  may  be  exercised  by  a  mere  notice  to  the  carrier  ;  but  to 
make  such  notice  effective,  it  must  be  given  to  the  person  having  the 
immediate  custody  of  the  goods  ;  or  if  given  to  the  principal,  whose 
servant  has  the  custody,  it  must  be  given  at  such  a  time  and  under 
such  circumstances  that  the  principal,  by  the  exercise  of  reasonable 
diligence  may  communicate  it  to  his  servant,  in  time  to  prevent  the 
delivery  of  the  goods  to  the  consignee.  {JVhitekead  v.  Andcrsonj 
sup) 

If  the  assignee  of  a  bill  of  lading  act  maid  fide  ;  for  instance,  if  he 
knows  that  the  consignee  of  the  goods  is  insolvent,  and  takes  the 
assignment  of  the  bill  of  lading  for  the  purpose  of  defeating  the  right 
to  stop  in  transitu,  and  so  defrauding  the  consignor  out  of  the  price  ; 
he  will  be  held  to  stand  in  the  same  situation  as  the  consignee  ;  and 
the  consignor  will  preserve  his  right  of  stoppage.  (Lord  EUen- 
borough,  in  Gumming  v.  Brown,  9  East,  514.) 

The  transferee  of  a  bill  of  lading  had  formerly  no  power  to  sue 
upon  it ;  but  by  18  &  19  Vict.  c.  Ill,  rights  of  suit  and  liabilities 
upon  the  bill  of  lading  are  vested  in  and  bind  the  consignee  or  in- 
dorsee to  whom  the  property  in  the  goods  shall  pass.  (See  Student's 
Statutes,  p.  11.) 

It  may  be  convenient  here  to  state  briefly  the  law  under  the 
Factors'  Acts  (6  Geo.  IV.  c.  94,  and  5  &  6  Vict.  c.  39).  The  follow- 
ing summary  is  taken  from  '  Chitty's  Statutes,'  vol.  ii.,  tit  '  Factors.* 
^  First.  Where  goods  or  documents  for  the  delivery  of  goods  are 
pledged  as  a  security  for  present  or  future  advances  with  the  know- 
ledge that  they  are  not  the  property  of  the  factor,  but  without  notice 
that  he  is  acting  without  authority,  in  such  case  the  pledgee  aci|uire8 
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an  absolute  lien.  Secondly,  Where  goods  are  pledged  by  a  factor 
without  notice  to  the  pledgee  that  they  are  the  property  of  another, 
as  a  security  for  a  pre-existing  debt,  in  that  case  the  pledgee  acquires 
the  same  right  as  the  factor  had.  Thirdly,  Where  a  contract  to 
pledge  is  made  in  consideration  of  the  delivery  of  other  goods  or 
documents  of  title,  upon  which  the  person  delivering  them  up  had  a 
lien  for  a  previous  advance  (which  is  deemed  to  be  a  contract  for  a 
present  advance),  in  that  case  the  pledgee  acquires  an  abiblute  lien  to 
the  extent  of  the  value  of  the  goods  given  up."  Also  see  the  recent 
Factors'  Acts  Amendment  Act  (40  &  41  Vict.  c.  39). 

In  Ex  parte  ChaliaeTs  (L.  R  8  Ch.  289)  it  was  laid  down  by  the 
Court  that  when  a  purchaser  becomes  insolvent  before  the  contract 
for  sale  has  been  completely  performed ,  the  seller,  notwithstanding 
he  may  have  agreed  to  allow  credit  for  the  goods,  is  not  bound  to 
deliver  any  more  goods  under  the  contract  until  the  price  of  the 
goods  not  yut  delivered  is  tendered  to  him  ;  and  that  if  a  debt  is  due 
to  liim  for  goods  already  delivered,  he  is  entitled  to  refuse  to  deliver 
any  more  till  he  is  paid  the  debt  due  for  those  already  delivered,  as 
well  as  the  price  of  those  still  to  be  delivered. 


Title  by  Possession. 


ABMOBT    V,    DEIiAimtlE. 

Temp,  8  Geo.  J. 
[1  Strange's  Reports,  504  ;  1  Sm.  L.  C.  357.] 

Case.  The  plaintiff,  a  chimney-sweeper's  boy,  found  a  jewel 

and  carried  it  to  the  defendant's  shop  (who  was  a  gold- 
smith) to  know  what  it  was,  and  delivered  it  into  the 
hands  of  the  apprentice,  who,  under  a  pretence  of  weigh- 
ing  it,  took  out  the  stones,  and  called  to  the  master  to  let 
him  know  it  came  to  three  half-pence,  the  master  offered 
the  boy  the  money,  who  refused  to  take  it,  and  insisted  on 
having  the  thing  again ;  whereupon  the  apprentice  de- 
livered him  back  the  socket  without  the  stones.  In 
trover  against  the  master  these  points  were  niled : — 

I.  The  finder  of  a  jewel,  though  he  does  not  by  such 
finding  acquire  an  absolute  property  or  owi|ership,  yet  he 
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has  such  a  property  as  will  enable  him  to  keep  it  against 
all  but  the  rightful  owner. 

II.  The  action  lies  against  the  master,  who  gives  a 
credit  to  his  apprentice,  and  is  answerable  for  his  neglect. 

III.  As  to  the  value  of  the  jewels,  several  of  the  trade 
were  examined  to  prove  what  a  jewel  of  the  finest  water 
that  would  fit  the  socket  should  be  worth  ;  and  the  Chief 
Justice  directed  the  jury  that  unless  the  defendant  did 
produce  the  jewel,  and  show  it  not  to  be  of  the  finest 
water,  they  should  presume  the  strongest  against  him,  and 
make  the  value  of  the  best  jewels  the  measure  of  their 
damages,  which  they  accordingly  did. 

As  to  the  third  point  decided  in  this  case,  it  Ib  an  illustration  of 
that  favourite  maxim  of  the  law,  vmnia,  presumuntur  contra  spolioh 
Unrem ;  which  signifies  that  if  a  man  by  his  own  tortious  act  with- 
hold the  evidence  by  which  the  nature  of  his  case  would  be  mani- 
fested, every  presumption  to  his  disadvantage  will  be  adopted. 
Thus,  if  a  man  withholds  an  agreement  under  which  he  is  chargeable, 
it  is  presumed  to  have  been  properly  stamped.  (Oup  v.  Andertonf  I 
Stark.  35 ;  Aitomey-GeneraX  v.  Dean  avid  Chapter  of  Windsor ,  24 
Beav.  679  ;  1  Sm.  L.  C.  367.)  So,  too,  if  goods  are  sold  without  any 
express  stipulation  as  to  their  price,  if  the  vendor  refuse  to  give  any 
express  evidence  of  their  value,  they  are  presumed  to  be  worth  only 
the  lowest  price  for  which  goods  of  that  description  usually  sell  ; 
unless  the  vendee  himself  be  shown  to  have  suppressed  the  means  of 
ascertaining  the  truth,  for  then  a  contrary  presumption  arises,  and 
they  are  taken  to  be  of  the  very  best  description.  (Clunnes  v. 
Fesaey,  1  Camp.  6 ;  1  Sm.  L.  0.  367.) 
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Trespass. 


THE    BIX    CABFEXTFEBS'    CASE. 

Ttfnvp%  8  JcLC,  !• 
[8  Cokb's  Reports,  146a  ;  1  Sm.  L.  C.  133.] 

Case.  Six  cai*penter8  entered  a  tavem,  the  door  being  open, 

and  ordered  and  paid  for  a  quart  of  wine.  They  after- 
wards ordered  another  quart  and  refused  to  pay  for  it ; 
and  the  point  in  the  case  was,  whether  such  non-payment 
made  the  entry  into  the  tavern  tortious. 
Abstract  of  I.  When  entry,  authority,  or  licence  is  given  to  any  one 
of  Court,  hy  the  law,  and  he  doth  abuse  it,  he  shall  be  a  trespasser 
ah  initio.  For  the  law  adjudges  by  the  subsequent  act, 
quo  animo,  or  to  what  intent  he  entered.  Acta  exteriora 
indicant  inieriora  aecreta. 

II.  Where  an  entry,  authority,  or  licence  is  given  to 
any  one  by  the  party,  and  he  abuses  it,  he  must  be 
punished  for  his  abuse,  but  shall  not  be  a  trespasser  ab 
initio.  For  when  the  party  gives  an  authority  or  licence 
himself  to  do  anything,  he  cannot,  for  any  subsequent 
cause,  punish  that  which  is  done  by  his  own  authority  or 
licence,  and  therefore  the  law  gives  authority  to  enter  into 
a  common  inn  or  tavern ;  so  to  the  lord  to  distrain ;  to  the 
owner  of  the  ground  to  distrain  damage-feasant ;  to  him 
in  reversion  to  see  if  waste  be  done  ;  to  the  commoner  to 
enter  upon  the  land  to  see  his  cattle ;  and  such  like.  But 
if  he  who  enters  into  the  inn  or  tavern  doth  a  trespass ; 
or  if  the  lord  who  distrains  for  rent,  or  the  owner  for 
damage-feasant,  works  or  kills  the  distress ;  or  if  he  who 
enters  to  see  waste  break  the  house,  or  stays  there  all 
night ;  or  if  the  commoner  cuts  down  a  tree ;  in  these 
and  the  like  cases,  the  law  adjudges  that  he  entered  for 
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that  purpose ;  and  because  the  act  which  demonstrates  it 
is  a  trespass,  he  shall  be  a  trespasser  ah  initio. 

III.  Non-feasance  cannot  make  the  party,  who  has 
authority  or  licence  by  the  law,  a  trespasser  ah  initio^ 
because  non-feasance  is  no  trespass*  In  the  case  at  bar, 
for  not  paying  for  the  wine,  the  defendants  shall  not  be 
trespassers,  for  the  denying  to  pay  for  it  is  no  trespass,  and 
therefore  they  cannot  be  trespassers  db  initio. 

In  case  of  iiregularity  in  making  a  distiees,  the  landlord  is  not  now 
a  trespasser  ab  iniiio  if  any  rent  is  justly  due.  (11  Qeo.  II.  c  19, 
s.  19.) 

A  person  having  a  right  of  possession  may  enter  peaceably,  and 
being  in  possession  may  retain  it  without  first  establishing  his  right 
by  action.  If  the  assertion  of  his  right  be  accompanied  by  a  breach 
of  the  peace,  that  is  the  proper  subject  of  criminal  prosecution. 
{Taylor  v.  CoU^  3  T.  R.  292.) 


Witnesses. 


OMICHUin)    V.    BABXEB. 

Temp,  18  Geo,  IL 
[WiLLEs's  Reports,  538 ;  1  Sm.  L.  C.  455.] 

Several  persons  resident  in  the  East  Indies,  and  pro-  Oaae. 
fessing  the  Qentoo  religion,  having  been  examined  on  oath 
administered  according  to  the  ceremonies  of  their  religion, 
under  a  commission  sent  there  from  the  Court  of  Chancery, 
it  became  a  question  whether  those  depositions  could  be 
read  in  evidence  here ;  and  the  Lord  Chancellor,  conceiving 
it  to  be  a  question  of  considerable  importance,  desired  the 
assistance  of  Lee  and  WiUea,  LL.  CC.  JJ.,  and  Parker, 
C.B.,  who,  after  hearing  the  case  argued,  were  unanimously 
of  opinion  that  the  depositions  ought  to  be  read. 

If  an  oath  were  merely  a  Christian  institution,  as  bap-  ATMtmct  of 
tism,  the  sacrament,  and  the  like,  I  should  be  forced  to  ^waut,  ^ 
admit  that  none  but  a  Christian  could  take  an  oath.    But  ^^'^' 
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oaths  were  instituted  loDg  before  Christianity  was  made  use 
of,  to  the  same  purposes  as  now,  were  always  held  in  the 
highest  veneration,  and  are  almost  as  old  as  the  creation. 
Juramentum,  according  to  Lord  Coke,  nihil  aliud  est 
quam  Dewm  in  testem  vocare ;  and,  therefore,  nothing  but 
the  belief  of  a  God,  and  that  he  will  reward  and  punish  us 
according  to  our  deserts,  is  necessary  to  qualify  a  man  to 
take  the  oath.  We  read  of  them,  therefore,  in  the  most 
early  times.  K  we  look  into  the  sacred  history,  we  have 
an  account  in  Genesis,  c.  xxvi.,  w.  28  and  31 ;  and  again  in 
c.  xxxi.,  V.  53,  that  the  contracts  between  Isaac  and  Abime- 
lech,  and  between  Jacob  and  Laban,  were  confinned  by 
mutual  oaths;  and  yet  the  contracting  paiiies  were  of  very 
different  religions,  and  swore  in  a  different  form.  It 
would  be  endless  to  cite  the  places  in  the  Old  Testament 
where  mention  is  made  of  taking  an  oath  upon  solemn 
occasions,  and  how  great  reverence  was  always  paid  to  it. 
From  the  passages  in  the  New  Testament,  where  mention 
is  made  of  an  oath,  it  is  plain  that  it  continued  to  be 
used  in  the  same  manner,  and  to  be  had  in  the  same,  if 
not  greater  veneration  after  the  coming  of  Our  Saviour. 
The  nature  of  an  oath  was  not  at  all  altered,  only  as  the 
promise  of  rewards  and  punishments  in  another  world  was 
then  more  clearly  revealed,  the  obligation  of  an  oath  grew 
much  stronger,  and  those  who  were  really  Christians  were 
under  a  greater  apprehension  of  breaking  it  If  we  look 
into  profane  authors,  we  shall  find  pretty  much  the  same 
account  of  an  oath.  It  appears  in  several  places  in  Homer 
that  not  only  his  heroes,  but  likewise  his  gods  whom  he 
represents  as  gods  of  the  second  rank,  subject  to  one 
supreme  being,  frequently  confirmed  their  promise  or 
threats  with  an  oath,  and  they  were  then  looked  upon  as 
unalterable.  In  two  places  in  Hesiod  it  is  said  that 
horrible  misfortunes  and  punishments  will  befall  those 
who  swear  falsely.  And  Hierocles  says  an  oath  was 
looked  upon  by  the  ancient  fathers  as  one  of  the  most 
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solemn  acts  of  religion.    Cicero  never  speaks  of  an  oath 
but  with  the  greatest  reverence,  and  as  the  strongest  tie 
which  can  be  laid  upon  men.    To  these  great  authorities 
I   shall   only  beg  leave   to  add  the  sentiments  of  two 
modern  writers,  but  writers  of  very  great  credit.     I  mean 
Qrotius  de  Jure  Belli  et  Pads,  lib.  ii.,  c.  13,  s.  1.     His 
words  are,  Apvd  omnes  populoa  et  db  omni  avo  circa 
poUidtationes  promiaaa  et  contractus  maxima  semper 
via  fwit  jv/riyura/ndi.    And  Tillotson's  Sermons,  vol.  i., 
p.  241,  where  he  says,  that  "  It  is  the  general  practice  of 
mankind,  which  has  universally  obtained  in  all  ages  and 
nations,  to  confirm  things  by  an  oath  in  order  to  the 
ending  of  diflFei^nces."    There  are  several  very  different 
foims  of  oaths  mentioned  in  Selden,  but  whatever  the 
forms  are,  he  says,  that  it  is  meant  only  to  call  Qod  to 
witness  the  truth  of  what  is  sworn ;  "  sit  Deus  testis,** 
"  sit  Deus  vindex"  or  "  ita  te  Deus  adjuvet'*  are  expres- 
sions promiscuously  made  use  of  in  Christian  countries  ; 
and  in  ours  that  oath  hath  been  frequently  varied,  as  "ita 
te  Deusadjuvet  tactis  sacrosanctisDeiEvangeliis;**  "ita, 
cfec,  et  sacrosancta  Dei  Evangelia;  "  "ita,  &c,,  et  omnes 
sanctV*    And  now  we  keep  only  these  words  in  the  oath, 
"  So  help  you  Qod,"  and  which  indeed  are  the  only  material 
words.    The  kissing  the  book  here,  and  the  touching 
the  brahmin's  hand  and  foot  at  Calcutta^  and  many  other 
dififerent  forms  which  are  made  use  of  in  different  coun- 
tries, are  no  part  of  the  oath,  but  are  only  ceremonies 
invented  to  add  the  greater  solemnity  to  the  taking  of  it, 
and  to  express  the  assent  of  the  party  to  the  oath,  when 
he  does  not  repeat  the  oath  itself :  but  the  swearing  in  all 
of  them,  be  the  external  form  what  it  will,  is  calling  God 
Almighty  to  be  a  witness  ;  as  is  clear  from  these  words  of 
Our  Saviour,  "  Whoso  sweareth  by  the  Temple  sweareth 
by  it,  and  by  Him  that  dwelleth  therein;  and  he  that 
sweareth  by  heaven,  sweareth  by  the  throne  of  God,  and 
by  Him  that  sitteth  thereon." 
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Hence,  where  a  perwn  bdievee  in  a  Ood  V)hx>  will 
reward  or  punish  hvm  according  to  his  deserts  he  is 
qualified  to  he  sworn  as  a  witness  in  a  court  of  law. 

By  32  &  33  Yict.  c.  68,  s.  4,  it  is  provided  that  if  an j  person  called 
upon  to  give  evidence  in  any  court  of  justice,  whether  in  a  criminal 
or  civil  proceeding,  shall  ohject  to  take  an  oath,  or  shall  he  objected 
to  as  incompetent  to  take  an  oath,  such  person  shall,  if  the  presiding 
judge  {or  person  or  persons  having  by  law  authority  to  adminlBter 
an  oath  (33  &  34  Vict  c.  49)  ]  is  satisfied  that  the  taking  of  an  oath 
would  have  no  binding  effect  on  his  conscience,  make  the  following 
promise  and  declaration  : — 

**  I  ioUmnly  promue  and  declare  thai  the  evidence  given  hy  me  to  the 
Court  shaU  he  the  truth,  the  whole  tnUh^  and  nothing  but  the  truth.** 

And  any  person,  who  having  made  such  promise  and  declaration, 
shall  wilfully  and  corruptly  give  false  evidence,  shall  be  liable  to  be 
indicted,  tried,  and  convicted  for  perjury,  as  if  he  had  taken  an 
oath. 

The  following  statutory  enactments  also  concern  the  admissibility 
of  witnesses :  6  &  7  Vict,  c  85  ;  14  &  15  Vict.  o.  99  ;  16  &  17  Vict, 
c.  83  ;  17  &  18  Vict  o.  125,  ss.  22—27  ;  32  &  33  Vict  c.  68  ;  40  & 
41  Vict  c.  14. 


END    OF   PART    II. 


PART    III. 

OASES    IN   CONVEYANCING   AND   EQUITY. 


Accumulations. 


OBITFITHS    V.    VSBE. 

Temp,  1803. 
[9  Vibst'b  Rbforts,  127 ;  Tudor'b  Leading  Cases^ 

CONYETANCINa,  430.] 

C.  M.  directed  her  trustees  to  invest  the  proceeds  of  ci<u». 
her  real  and  her  residuary  and  personal  estate  in  the 
public  funds  or  real  securities ;  Upon  trust,  out  of  the 
dividends  or  interest,  to  pay  to  A.  T.  an  annuity  for  her 
life ;  and  to  pay  the  residue  of  the  said  dividends,  &c.,  to 
her  sisters  E.  M.  O.  and  M.  V.,  during  their  joint  lives, 
in  equal  proportions;  and  after  the  decease  of  either 
of  them,  the  whole  of  the  said  dividends  or  interest  to  the 
survivor  during  her  life ;  provided  that  so  much  of  the 
said  dividends  or  interest  as  should  accrue  due  to  E.  M.  Q. 
during  the  life  of  J.  G.,  her  husband,  should  not,  during 
that  time,  be  paid  to  her  or  to  any  person  for  her  use ;  but 
that  the  same  should  be  during  his  life  invested  by  the 
trustees  in  the  public  funds  or  Government  or  real  securi- 
ties; and  that  the  dividends  or  interest  which  should 
accrue  thereon  should  be  added  to  and  accumulated  with 
the  capital ;  and,  upon  the  decease  of  the  said  J.  G.,  that 
the  said  capital,  with  the  accumulations  thereof,  should  be 
forthwith  transferred  or  paid  to  E.  M.  G. ;  and  if  she 
should  be  then  dead,  to  M.  Y.,  if  then  living ;  and  if  not. 
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then  the  same  was  to  sink  into  the  residue  of  her  personal 
estate ;  and  upon  further  trust,  from  and  immediately  afler 
the  decease  of  the  survivor  of  K  M.  Q.  and  M.  V.,  to 
transfer  the  first-mentioned  trust  funds  and  the  last-men- 
tioned trust  funds,  with  the  accumulations  thereof,  in  case 
the  same  shall  have  sunk  into  the  residue  of  her  personal 
estate,  as  aforesaid,  to  other  persons. 

Under  the  bill  by  K  M.  G.  and  her  husband,  the 
accounts  having  been  directed  against  the  trustees,  who 
were  also  executors,  a  petition  was  presented  by  the  plain- 
tiffs praying  a  declai-ation  that  the  proviso  directing  accu- 
mulation was  contrary  to  the  Thellusson  Act  (39  &  40 
Geo.  III.  c.  98),  and  therefore  null  and  void ;  and  that  the 
petitioners  were  entitled  to  have  full  benefit  of  the  will, 
as  fully  as  if  such  clause  had  not  been  inserted. 
Abetract  of  Lord  Eldou,  C. — This  question  turns  upon  the  will  and 
ju  gmen      ^^  ^^^  ^^  Parliament.    I  understand  a  petition  to  the 

same  effect  was  presented  to  the  Master  of  the  Rolls,  in- 
sisting that  by  this  will  accumulation  is  prescribed  beyond 
what  is  allowed  by  the  Act ;  and  therefore  the  direction  is 
wholly  void  ;  and  that  then  the  plaintiffs  were,  in  right  of 
Mrs.  G.,  within  the  terms  of  the  Act  the  persons  entitled 
to  the  rents  and  profits,  as  if  no  such  clause  for  accumula- 
tion was  in  the  will ;  and  the  Master  of  the  Rolls  was  of 
opinion  that,  upon  the  true  construction  of  the  Act,  the 
direction  was  good  pro  tanto  ;  and  during  the  period  of 
twenty-one  years  the  rents  and  profits  are  well  directed  to 
accumulate  ;  leaving  it  to  the  law  to  deteimine  what  is  to 
become  of  the  rents  and  profits  to  accrue  between  the  end 
of  the  twenty-one  years  and  the  expiration  of  the  life ; 
and  of  course  to  determine,  also,  what  is  to  become  of  the 
interest  of  the  fund  created  by  the  accumulation  permitted 
for  the  period  of  twenty-one  years.  Is  the  direction  void 
altogether,  because  it  is  not  a  direction  for  accumulation 
during  twenty-one  years  or  less,  but  which  may  happen  to 
operate  during  a  period  that  may  last  longer;  admitting, 
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also,  that  it  may  operate  as  a  direction  for  less  in  effect  ? 
The  point  is  doubtful ;  but,  upon  the  whole,  that  construc- 
tion which  has  been  put  upon  this  Act  is  the  right  one  ; 
and  I  am  the  rather  led  to  that  by  the  concurrence  of 
opinion  among  those  to  whose  assistance  I  have  resorted 
upon  the  first  construction  of  an  Act  of  so  much  import- 
ance, who  all  agree  that  this  is  the  proper  construction. 
[Petition  dismissed.] 

Hence,  where  there  is  a  trust  by  will  for  accumulation 
durimg  a  life,  contrary  to  the  TheUusson  Act,  the  direc- 
tion is  nevertheless  good  for  twenty-OTie  years. 

The  Act  (being  a  restraining  Act)  was  merely  intended  to  reduce 
within  certain  bounds  the  power  of  accumulation  as  it  existed  at 
common  law,  wliich  was  coextensive  with  the  period  for  which  the 
vesting  of  property  might  be  prevented  by  executory  devise,  but  not 
to  give  validity  to  any  provision  previously  void.  Hence  it  has  been 
decided,  that,  inasmuch  as  a  direction  to  accumulate  for  a  period 
which  might  'possibly  exceed  a  life  or  lives  in  being  and  twenty -one 
years  after,  would  have  been  wholly  void  before  the  Act,  it  will  not 
after  the  Act  be  held  only  void  pro  tanto.  Thus  before  the  Act  a 
testamentary  trust  or  direction  to  accumulate,  so  worded  as  to  last, 
or  to  be  capable  of  lasting,  beyond  the  compass  of  all  lives  in  being 
at  the  testator's  death,  and  twenty-one  years  after  the  death  of  the 
survivor  of  those  lives  would  have  been  illegal  and  void  for  the 
whole  period,  and  such  trust  or  direction  is  not  less  illegal  or  less 
void  since  the  Act.  (Tud.  L.  C.  Con  v.  442,  citing  Boughton  v.  James, 
1  ColL  26,  and  other  cases.)  An  exception  to  this,  however,  occurs 
in  favour  of  a  charity.  {Martin  v.  Margham,  14  Sim.  230  ;  Attorney- 
General  v.  Pouldev^  3  Hare,  655.) 

Accumulation  is  only  permitted  for  one  of  the  four  periods  men- 
tioned in  the  Act  {Wilson  v.  Wilson,  1  Sim.  N.  S.  288),  and  it  must 
cea.se  at  the  expiration  of  twenty-one  years  from  the  death  of  the 
testator,  even  if  it  did  not  commence  imtil  some  years  after  his 
death.  {Webb  v.  Webb,  2  Beav.  493.)  Any  income  of  real  estate 
accumulated  in  excess  goes  to  the  heir-at-law  {Eyre  v.  Marsden,  2 
Keen,  564),  if  there  be  no  residuary  devisee.    (I  Vict.  c.  26.) 

Where  a  will  contains  a  clear  absolute  gift,  followed  by  a  direction 
to  accumulate,  the  accumulations  (if  any)  which  would  be  void  under 
the  TheUusson  Act  do  not  fail,  but  pass  under  the  previous  gift. 
{C(yn\he  v.  Hughes,  12  L.  T.  Rep.  (N.  S.)  438.)  The  Court  cannot  apply 
the  Act  in  such  a  manner  as  to  accelerate  the  enjoyment  of  any  gift 
or  disposition  contained  in  a  wilL    The  statute,  while  cutting  down 

L 
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the  trust  for  accumulation  to  the  period  prescribed,  leaves  the  rest 
of  the  will  the  same  in  p^>int  of  disposition  as  if  no  such  operation 
hiul  l)een  performed  by  it     {Green  v.  Gtucoyne^  34  L.  J.  (Ch.)  268.) 


Adminisiraiiopi  of  Assets, 


DUKE  OF  AirCASTEB  v.  KAYEB. 

Ttfiwp,  1785. 
[1  Bro.  C.  C.  454 ;  1  We.  &  Tea  L.  C.  Eq.  681.] 

Case.  c  B.  devised  to  T.  N.  and  J.  M.,  their  executors,  ad- 

ministrators, and  assigns,  his  lands^  &c.,  in  Lincolnshire, 
for  the  term  of  ninety-nine  years  from  his  decease,  upon 
the  trusts  in  his  will  mentioned.  He  then  gave  the  real 
estate,  subject  to  the  term,  and  in  default  of  issue  of  his 
own  body,  to  M.  B.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  plaintiff  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainders  over,  and  declared  as  follows :  ''  I  do  hereby 
declare  that  the  term  and  estate  so  as  aforesaid  limited  to 
them  the  said  T.  N.  and  J.  M.,  their  executors,  adminis- 
trators, and  assigns,  for  ninety-nine  years,  is  upon  the 
special  trust  and  confidence,  and  to  the  intents  and 
purposes  following  ;  that  is  to  say.  Upon  trust  and  confi- 
dence that  they  the  said  T.  N.  and  J.  M.,  their  executors, 
&c.,  shall  out  of  the  rents  and  profits,  or  by  mortgage, 
assignment,  or  demise  of  all  or  any  part  of  my  before- 
mentioned  lands,  &c.,  or  any  of  them,  for  all  or  any  part 
of  the  said  term  of  ninety-nine  yeara,  or  otherwise  as  to 
their  discretion  shall  seem  meet,  levy  and  raise  so  much 
lawful  money  of  Qreat  Britain  as  will  be  sufficient  to  pay 
and  satisfy  all  the  debts  I  shall  owe  at  the  time  of  my  de- 
cease, my  funeral  charges,  and  all  the  legacies  and  sums 
of  money  given  by  me  in  and  by  this  my  will,  and  pay 
and  apply  the  same  accordingly.  And  my  will  and  mind 
is,  that,  after  so  much  money  shall  be  raised  as  shall 
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answer  the  purposes  aforesaid,  together  with  all  costs  and 
charges  in  or  about  levying  or  raising  thereof,  the  said 
term  shall  cease  and  determine."  He  then  devised  as 
follows :  "  I  give  and  devise  to  my  brother,  M.  B.,  his 
executoi-s  and  administrators,  all  that  the  manor  of  East 
and  West  Deeping,  holden  by  lease  from  the  crown, 
subject  to  the  yearly  rents  and  covenants  reserved  in  the 
said  lease,  and  also  subject  to  the  mortgage  thereon  to 
Mrs.  N.,  of  London,  for  £6,500;  but  in  case  my  said 
brother  shall  not  be  living  at  the  time  of  my  decease,  then 
I  give  the  said  estate  and  premises,  with  the  appur- 
tenances subject  as  aforesaid,  to  such  person  as  shall  be 
entitled  to  the  freehold  of  my  real  estate  at  the  time  of 
my  decease,  by  virtue  of  the  aforesaid  limitations/'  And 
the  testator  gave  his  personal  estate  to  his  said  brother,  if 
he  should  be  living  at  the  time  of  his  death  ;  but  if  not, 
then  to  such  person  as  should  be  entitled  to  the  freehold 
of  his  real  estate  as  aforesaid  :  provided  that  if  the 
testator  should  at  his  death  leave  issue  of  his  own  body, 
the  before-mentioned  devises  and  limitations  to  his  said 
brother  M.  B.,  the  Duke  of  Ancast^r,  and  their  respective 
heirs,  and  also  the  devise  of  the  residuary  personal  estate, 
should  be  utterly  void ;  and  in  such  case  he  willed  that 
his  real  estate,  subject  to  the  said  term,  should  descend 
according  to  the  rules  of  law,  and  that  the  residuary  per- 
sonal estate  should  be  distributed  as  if  he  had  died  intestate. 
And  the  testator  appointed  the  said  T.  N.  and  J.  M.  his 
executors,  and  directed  them  to  pay  his  funeral  charges, 
and  all  his  debts  and  legacies,  as  soon  as  they  should  become 
due  and  payable,  in  such  manner  as  he  or  they  or  their 
counsel  in  the  law  should  think  meet;  with  power  to 
reimburse  themselves  out  of  the  personal  estate,  or  out  of 
the  moneys  to  be  raised  out  of  the  said  term.  M.  B.  died 
before  the  testator,  and  the  plaintiff  became  entitled,  under 
the  limitations  in  the  will,  to  the  real  estate. 

Lord  Chancellor  Thurlow, — It  would  be  highly  ad-  Abstract  of 

^  2  judgment. 


148  CASES   IN   CONVEYANCING   AND   EQUITY, 

vaDtageous  to  property  if  there  was  a  settled  rule  where 
the  personalty  shall  be  applied  to  the  payment  of  debts, 
and  where  it  shall  be  exempted  from  them.  One  step  has 
been  taken  towards  such  a  rule,  by  its  being  laid  down, 
that  charging  the  estate  in  any  way  is  not  of  itself  an  ex- 
emption of  the  personal  estate ;  that  the  personal  estate 
being  the  fund  first  liable,  where  it  is  to  be  aided  by  either 
a  legal  or  an  equitable  fund,  it  must  be  itself  in  the  first 
place  applied.  I  take  the  rule  to  be  that  neither  the 
charge  of  the  debts  upon  the  real  estate,  nor  the  gift  of 
the  personal  estate,  is  sufficient  of  itself  to  exempt  it.  It 
is  indubitably  true  that  express  words  are  not  necessary  to 
exempt  the  personal  estate ;  the  question  therefore  is 
whether  a  presumption  can  be  drawn  of  the  testator's  in- 
tention to  exonerate  the  personal  estate.  If  there  be  a 
declaration  plain,  or  manifestation  clear,  so  that  it  is  appa- 
rent, upon  the  face  of  the  will,  that  there  is  such  a  plain 
intention,  the  rule  then  is,  not  to  disappoint,  but  to  carry 
such  intent  into  execution.  But  should  not  such  intention 
manifestly  appear,  there  is  not  a  single  case  which  does  not 
take  it  for  granted  that  the  personal  estate  is,  by  law,  the 
first  fund  for  the  payment  of  debts.  It  is  impossible  to 
express  in  definition  what  circumstances  shall  be  sufficient 
to  raise  this  presumption.  It  must  arise  from  the  context 
of  the  will ;  but  I  think  there  is  not  sufficient  in  this  will. 
Had  the  real  estate  been  expressly  charged  with  payment 
of  the  debts,  or  the  testator  shown  an  anxious  intention  to 
have  sacrificed  his  real  estate  in  preference  to  the  lease- 
hold or  his  other  estate,  for  that  purpose,  by  the  mode  of 
disposing  of  his  estates,  such  a  circumstance  might  have 
been  sufficient  to  have  turned  the  rule  of  law  ;  and  it 
must  have  been  appropriated  to  the  payment  of  debts,  let 
him  have  charged  it  in  any  manner  he  pleased.  With 
regard  to  the  intention  apparent  upon  this  will,  it  is  said 
such  intention  is  most  anxiously  limited  to  the  raising  of 
the  term  of  ninety-nine  years.     Whether  the  expression 
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be  more  or  less,  it  is  but  subjecting  the  estate  to  the  pay- 
ment of  debts  ;  and  it  cannot  extend  so  far  as  to  suppose 
he  burdened  his  real  estate  in  exoneration  of  the  personal 
estate.  If  there  had  been  in  the  gift  of  the  personal 
estate  i¥ords  of  a  suflScient  force,  according  to  my  notion  of 
a  declaration  plain,  I  should  not  have  changed  their  force  ; 
but  the  intent  of  these  words,  as  they  stand,  naturally 
leans  to  subject  the  personal  estate  to  the  debts.  With 
respect  to  the  second  clause,  had  that  stood  alone,  I  confess 
that  would  have  been  liable  to  a  degree  of  inference ;  but 
constructions  thus  picked  up,  and  collected  from  more  cir- 
cumstances than  are  necessary  for  the  purpose,  are  not 
good  ways  of  finding  out  the  intention  of  the  testator;  and 
it  is  better  to  rest  upon  settled  rules,  unless  you  can  collect 
more  favourable  and  forcible  observations.  With  regard 
to  the  next  clause,  that  carries  more  weight,  because  the 
trustees  are  directed  to  pay,  not  only  the  expense  of  the 
probate  of  the  will,  which  is  expressly  mentioned,  but  to 
pay  all  the  charges  and  expenses  that  should  arise  by 
proving  the  will,  or  by  any  other  means,  &c.  How  are 
these  to  be  paid  ?  Out  of  the  personal  estate,  or  the  means 
to  be  raised  out  of  the  term?  They  have  authority  to 
pay  the  whole  out  of  the  personal  estate — an  optional 
clause,  and  empowering  the  executors  to  pay  out  of  this 
fund  before  the  other  fund  is  ready  for  the  purpose.  He 
has  precisely  arranged  the  estates  in  the  same  order  that 
the  law  would  have  done;  he  has  made  his  personal  estate 
first  liable,  and  then .  the  term.  The  true  ground  upon 
which  I  proceed  is  not  upon  any  of  these  criticisms,  but 
simply  upon  the  rule  of  law,  the  testator  not  having  de- 
clared by  express  words,  or  any  other  declaration,  which 
would  tend  in  law  to  the  purpose  of  preserving  the  per- 
sonal estate  for  any  given  purpose  whatsoever. 

Hence,  per«07iaZ  e8tate,not  specifically  bequeathed,  is  pri- 
marily liableto  the  payment  of  the  debts  of  atestatoVfUnlesa 
it  be  exempted  by  express  words  or  necessai^  implicatioiu 
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The  following  is  the  utual  order  of  application  of  the  assets  of 
the  deceased  to  the  payment  of  his  debts :  (1.)  The  general  personal 
estate.  (2.)  Estates  devised  for  the  purpose  of  paying  the  debts. 
(3.)  Estates  descended.  (4.)  Property  devised  or  bequeathed  to  par- 
ticular devisees  or  legatees,  but  charged  with  the  payment  of  debts. 
(5.)  General  legacies.  (6.)  Lands  comprised  in  a  residuary  devise. 
(7.)  Specific  legacies  and  lands  specifically  devised.  (8.)  Property 
over  which  the  deceased  has  exercised  a  general  power  of  appoint- 
ment. [It  may,  however,  be  mentioned  that  in  some  recent  cases  6 
and  7  have  been  held  to  be  applicable  in  the  same  degree.] 

In  the  following  cases  the  personal  estate  will  not  form  the  primary 
fund  for  the  payment  of  the  debts  :  (1.)  Where  it  is  exempted  by 
express  words.  (2.)  Where  it  is  exempted  by  the  manifest  intention 
of  the  testator.  But  "  it  is  not  sufficient  to  charge  the  real  estate,  a 
testator  must  show  that  it  was  his  purpose,  that  the  personal  should 
not  be  applied."  (Lord  Thurlowy  in  Samvrell  v.  JVakty  1  Bro.  C.  C. 
145.)  (3.)  Where  the  debt  forming  the  charge  or  incumbrance  is  in 
its  own  nature  real,  as  in  the  case  of  a  jointure.  (4.)  Where  the 
debt  was  not  contracted  by  the  deceased,  but  by  some  one  else  from 
whom  he  or  his  vendor  took  it,  as  in  the  case  of  a  mortgage  created 
by  an  ancestor.  (5.)  In  cases  coming  within  the  provisions  of  the 
17  &  18  Vict.  c.  113  ;  30  &  31  Vict  c.  69  ;  and  40  &  41  Vict  c.  34. 
(Locke  King's  Act,  and  Amending  Act"*.) 


Advowsons. 

FOX  0.  THE  BISHOP  OF  CHE8TEB. 

Ttfwij?.  1824. 
[6  Bimohah'b  Bepobts,  1 ;  Tud.  L.  C.  Conv.  190.] 

Case.  This  was  a  writ  of  error  brought  by  the  plaintiff  below 

to  the  House  of  Lords,  from  a  judgment  of  the  King's 
Bench  which  a£Brmed  a  judgment  of  the  Court  of  Great 
Sessions  at  Chester,  on  a  special  verdict  in  a  gttare  impedit 
commenced  in  the  latter  Court. 

The  question  raised  by  the  special  verdict  was,  whether 
the  sale  of  a  next  presentation,  the  incumbent  being  in 
extremis,  within  the  knowledge  of  both  contracting  parties, 
but  without  the  privity  of,  or  a  view  to  the  nomination  of 
the  particular  clerk,  be  alone,  without  other  circumstances, 
void  on  the  gi'ound  of  simony  ? 


ADVOWSONS.  151 

The  opinion  of  the  judges  of  the  Common  Pleas  and 
Exchequer  was  delivered  by  Bestt  C.  J. 

The  patronage  of  churches  was  at  first  yielded  by  the  Abstract  of 
bishops  to  lords  of  manors  who  founded  or  endowed  them,  the  Judges. 
and  annexed  them  to  the  manors  in  which  the  churches 
were  situate.  By  the  grant  of  a  manor,  the  advowson 
appendxiTtt  to  it  passes  to  the  grantee.  Many  of  these 
advowsons  have  since  been  severed  from  the  manors  to 
which  they  were  appendant.  Although  advowsons,  when 
in  gross,  as  these  which  are  separated  from  the  manors  to 
which  they  belonged  are  called,  are  a  species  of  spiritual 
trusts,  yet  they  have  been  said  by  Lord  Eenyon  and  other 
judges  to  be  trusts  connected  with  interests;  and  they 
certainly  do  not  lose  the  temporal  character  which  origi- 
nally belonged  to  them,  but  may  be  sold  either  in  per- 
petuity, or  for  the  next  or  any  number  of  avoidances. 

If  the  perpetual  advowson  be  sold  when  the  church  is 
void,  the  next  presentation  will  not  pass  ;  and  if  the  next 
avoidance  only  be  sold  after  the  death  of  the  incumbent, 
the  sale  is  altogether  void.  A  clergyman  might  buy  a 
next  presentation  and  present  himself,  before  the  passing 
of  the  statute  of  the  12  Anne,  c.  12.  The  preamble  to 
the  second  section  of  that  statute  states  that  "  some  of 
the  clergy  have  procured  preferments  for  themselves  by 
buying  ecclesiastical  livings,"  and  then  the  section  pro- 
vides, that  if  any  one  shall,  either  directly  or  indirectly, 
take  or  procure  the  next  avoidance  for  money,  reward, 
gift,  profit,  or  benefit,  or  shall  be  presented  or  collated 
(which  words  limit  the  operation  of  the  Act  to  clergymen), 
that  it  shall  be  deemed  simoniacal. 

The  church  in  the  present  case  was  full ;  no  clergyman 
was  privy  to  the  agreement ;  and  the  living  was  not  in- 
tended by  the  plaintiff  in  error,  at  the  time  he  bought  the 
presentation,  for  the  clerk  that  he  afterwards  presented. 
Whilst  the  law  permits  the  next  presentation  of  livings  to 
be  sold  during  the  lives  of  the  incumbents,  as  long  as  the 
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incumbent  is  alive  the  sale  is  good.  Every  one  who  pur- 
chases a  next  presentation  contemplates  the  death  of  the 
incumbent.  If  this  contemplation  made  the  sale  void,  no 
sale  of  a  next  avoidance  could  be  good.  The  making  the 
legality  of  the  transaction  to  depend  on  the  state  of  the 
incumbent's  health  would  give  occasion  to  much  expensive 
litigation,  and,  probably,  to  much  false  swearing,  and 
would  keep  churches  for  a  long  time  void.  The  affairs  of 
men  are  best  regulated  by  broad  rules,  such  as  exclude  all 
subtle  disputes,  all  doubtful,  unsatisfactory  inquiries.  It 
would  be  difficult  to  establish  a  rule  that  should  settle 
what  degree  of  probability  of  the  approaching  death  of 
an  incumbent  should  prevent  the  sale  of  the  avoidance  of 
a  benefice,  and  more  difficult  to  ascertain  by  evidence  when 
an  incumbent  was  within  that  degree.  I  submit  to  your 
lordships  that  the  most  convenient  rule  is  that  which  I 
conceive  the  law  has  already  established,  namely,  that  the 
right  to  sell  the  presentation  continues  as  long  as  the 
incumbent  is  in  existence. 

The  judgment  of  the  Court  below  is,  according  to  the 
words  of  the  Chief  Justice,  "  founded  on  the  language  of 
the  31  £liz.  c.  6,  and  the  well-known  principle  of  law,  that 
the  provisions  of  an  Act  of  Parliament  shall  not  be  evaded 
by  shift  or  contrivance."  The  words  of  the  fifth  section  of 
the  Act  are,  "  If  any  person  shall,  for  any  sum  of  money, 
reward,  gift,  profit,  or  benefit,  directly  or  indirectly,  or  for 
or  by  reason  of  any  promise,  agreement,  grant,  bond,  cove- 
nant, or  other  assurance  of  or  for  any  sum  of  money, 
reward,  gift,  profit,  or  benefit  whatsoever,  directly  or  indi- 
rectly, present  or  collate  any  person  to  any  benefice,  or 
give  or  bestow  the  same  for  or  in  respect  of  any  such 
corrupt  cause  or  consideration."  This  clause  applies  only 
to  the  person  presenting  to  the  living.  If  he  has  received 
no  reward  or  promise  of  reward,  the  presentation  is  not 
affected  by  the  terms  of  the  Act.  The  plaintiff  in  error, 
who  made  the  presentation,  received  no  reward,  nor  had 


ADVOWSONS.  153 

any  expectation  of  reward,  for  making  this  presentation. 
I  agree,  that  if  some  other  person  had  received  a  rewaid 
for  the  plain  tiflF  in  error,  and  was  to  account  to  him  for  it, 
— if  the  plaintiff  in  error  was  not  the  real  purchaser  of 
the  avoidance,  but  the  person  presented,  or  some  one  in 
his  behalf,  these  and  many  other  things  might  be  con- 
sidered as  frauds  on  the  Act,  and  have  avoided  the 
contract.  But  all  that  appears  on  the  record  is,  that  the 
plaintiff  in  en'or  bought  the  next  avoidance  of  a  living  that 
was  full ;  and  that,  without  any  corrupt  consideration,  he 
used  the  right  of  presentation  which  he  had  purchased.  All 
this  he  had  a  right  to  do.  There  is  no  circumstance  found 
that  shows  this  is  a  fraud  on  the  Act,  unless  it  be  a  fraud 
on  the  Act  to  buy  the  presentation  to  a  living  which  the 
seller  and  buyer  expect  will  soon  become  vacant.  Presen- 
tations are  bought  and  sold  every  day  with  this  expectation. 
[Judgment  reversed.] 

Hence,  the  sale  of  a  next  presentation,  the  incumbent 
being  iv  extremis,  within  the  knowledge  of  both  contrdct- 
ing  parties,  but  without  tice  privity  or  with  a  view  to  tfie 
nomination  of  a  particular  clerk,  is  not  void  on  the 
grouTid  of  simony. 

There  are  three  kinds  of  advowsons  :  (1.)  Presentative.  (2.)  Dona- 
tive.   (3.)  Collative. 

A  presentative  advowson  is  the  right  of  presenting  of  a  clerk  to  be 
incumbent  of  a  church,  by  institution  and  induction.  This  right  was 
originally  gained  by  persons  who  either  founded  or  endowed  the 
church,  or  gave  the  site  whereon  it  was  built ;  they  are  usually 
termed  patrons,  and  their  right  of  presentation,  the  right  of  patronage. 
(Co.  Litt  1196.)  Churches  were  in  general  fotmded  by  lords  of 
manors  for  the  use  of  their  tenants,  hence  they  were  originally 
appendant  to,  and  passed  by  a  mere  grant  of,  the  manor  without 
saying  "  with  the  appurtenances."  (/6.  307a.)  They  may  also  be 
appendant  to  other  corporeal  hereditaments  but  not  to  anything 
incorporeal  {Fulmereton  v.  Steward,  Plowd.  103.)  There  are  also 
advowsons  in  gross,  that  is  to  say,  where  the  right  of  presentation 
is  attached  to  the  person,  and  is  not  appendant  to  any  corporeal 
hereditament.  An  advowson  of  this  kind  may  have  been  so  origi- 
nally,  as  where  the  person  who  merely  built  the  church  became  the 
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patioDy  (^liiehouee,  Advow.  13,)  oTy  wheie  it  was  seveied  from  a 
manor  either  by  an  exception  of  the  advowson  from  a  grant  of  the 
manor  to  which  it  was  appendant,  or  bj  a  grant  of  the  advowson, 
without  the  conveyance  of  the  manor  or  other  corporeal  heredita- 
ment to  which  it  was  appendant  {¥\ilmeni(m  t.  Stewardy  9up.)  If 
an  advowBon  appendant  become  completely  severed  from  the  here- 
ditament it  can  never  again  become  appendant  (Arthingtcn  y.  Bishop 
of  ChuteTf  1  H.  Bhick.  426,)  bat  otherwise  if  the  severance  be 
merely  conditional  {R.  v.  Buhop  of  Chester,  2  Salk.  24.)  Where  the 
severance  of  an  advowson  from  the  hereditament  to  which  it  is 
appendant  is  effected  by  a  wrongful  act,  it  may  be  rendered  appen- 
dant again  by  defeating  such  wrongful  act  (Co.  Litt.  363  6.)  An 
advowson  may  be  partly  appendant  and  partly  in  gross  ;  as  where  a 
person  having  an  advowson  appendant  grants  every  other  presenta- 
tion to  a  third  party,  it  will  be  appendant  for  the  turn  of  the  grantor, 
and  in  gross  for  the  turn  of  the  grantee.    (Anon,,  Dy.  259  <l) 

A  donative  advowson  is  a  right  of  nomination  to  a  church,  chapel, 
or  vicarage,  by  the  patron  alone,  without  presentation,  institution,  or 
induction.  {Fairehild  v.  Gayre,  Cro.  Jac.  63.)  The  ordinary  has  no 
power  of  visitation  or  deprivation  over  the  incumbent  of  a  donative 
(Co.  Litt  344  a) ;  and,  except  in  the  case  of  a  donative  augmented  by 
Queen  Anne's  Bounty  under  1  Geo.  11.  c.  10,  ss.  14  and  15,  the 
ordinary  only  has  jurisdiction  over  the  incumbent  in  respect  of 
personal  offences.     (ColefaU  v.  Newcomb,  Ld.  Raym.  1205.) 

A  coUative  advowson  is  where  the  right  of  nomination  is  vested  in 
a  bishop.  The  act  of  collation  by  the  bishop  is  equivalent  to  both 
presentation  and  institution,  in  the  case  of  a  presentative  advowson, 
and  induction  is  only  necessary.    (Mirehouse,  Advow.  40.) 

Where  the  presentee  has,  during  his  life,  the  freehold  in  himself  of 
the  parsonage  house,  glebe,  tithes,  and  other  dues,  he  is  called  the 
parson  or  rector.  Where,  however,  these  have  been  appropriated  by 
some  spiritual  corporation,  either  sole  or  aggrt»gate,  termed  appropria- 
tors,  or  by  lay  appropriators,  the  presentee  is  called  a  vicar,  and  in 
general  has  only  a  small  portion  of  the  profits  of  the  benefice,  the 
rest  going  to  the  appropriators.  {Grendon  v.  Bishop  of  Lincoln, 
Plowd.  493.) 

All  persons  having  au  interest,  whether  in  fee,  in  tail,  for  life,  or 
for  years,  in  an  advowson,  appendant  or  in  gross,  may  present  on  the 
occurrence  of  a  vacancy.  (Mirehouse,  Advow.  138.)  Where  the 
advowson  is  in  fee.  if  it  be  not  devised,  as  a  general  rule  it  descends 
to  the  heir.  (C^.  Litt.  388  a.)  But  if  the  vacancy  occura  during  the 
life  of  a  patron  seised  in  fee,  the  next  presentation  is  considered 
a  chattel,  and  goes  to  his  personal  representative,  {Mirehouse  v. 
Rennell,  8  Bing.  490,)  except  where  the  patron  is  also  the  incumbent. 
During  coverture  the  husband  of  a  woman  having  an  advowson 
presents  jointly  with  her  in  both  their  names,  and  after  her  death,  if 
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they  had  issue  who  might  have  inherited,  he  will  present  as  tenant 
hy  the  curtesy.  Where  a  husband  dies  seised  of  an  advowson  which 
descends,  the  heir  will  have  the  next  two  presentations,  the  widow 
the  third,  by  right  of  her  dower,  if  dower  be  not  barred.  An  infant 
presents,  and  not  his  guardian.  Joint  tenants  must  concur  in  a 
presentation,  but  if  they  present  different  clerks  the  bishop  may 
admit  either,  or  refuse  both ;  in  the  latter  case,  unless  the  joint 
tenants  concur  in  the  presentation,  he  may,  after  six  months,  present 
by  lapse.  (Co.  Litt.  166  h,)  If  tenants  in  common  cannot  agree  on  a 
presentation  the  matter  will  be  determined  by  lot.  {Johnstone  v. 
Baber^  6  De  Gex,  Mac.  &  Q.  439.)  Where  co-parceners  cannot  agree 
to  present,  the  law  gives  the  first  presentation  to  the  eldest,  and 
Lord  Cckt  says,  '^  this  privilege  shall  descend  to  her  issue ;  nay,  her 
assignee  shall  have  it,  and  so  shall  her  husband  that  is  tenant  by  the 
curtesy  have  it  also.  (Co.  Litt.  1666.)  In  case  the  owner  of  the 
advowson  is  a  lunatic,  the  Lord  Chancellor  presents.  (Shelf.  Lun. 
11.)  A  mortgagee  must  present  the  nominee  of  the  mortgagor,  even 
in  the  face  of  an  express  agreement  that  the  former  sliall  be  allowed 
to  present.  {Jory  v.  Cox,  Prec.  Ch.  71.)  If  the  patron  neglects  to 
present  within  six  calendar  months  after  an  avoidance,  the  presenta- 
tion for  that  turn  lapses  to  the  bishop.  {Caiesby  v.  Bishop  of 
Peterboraugh,  Cro.  Jac.  141.) 

As  to  what  bonds  to  resign  livings  are  valid,  see  the  Statute  9  Geo. 
IV.  c  94. 


Charities. 


COBBYN    V.    FBESrCH. 

Tmp.  1799. 
[4  Vbsby'b  Reports,  418 ;  Tud.  L.  C.  Conv.  456.] 

J.   B.  by  his  will,   after  giving  certain  specific  and  ^^^'^ 
pecuniary  legacies,  gave  and  bequeathed  the  residue  of  his 
property  as  follows  : — 

"  The  rest  and  residue  of  my  estate  and  effects,  of  what 
kind  soever,  I  direct  may  be  disposed  of,  and  the  money 
arising  from  the  sale  to  be  paid  unto  ray  said  trustees,  to  be 
by  them  invested  in  the  public  funds,  or  in  some  other 
good  security  at  their  discretion,  and  the  interest  thereof 
to  be  paid  to  my  dear  wife,  Elizabeth,  during  her  natural 
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life  ;  at  her  decease  I  direct  that  the  sum  of  £500  be  paid 
to  the  trustees  of  the  chapel  in  Essex  Street  (whereof  the 
Rev.  Mr.  Lindsay  and  the  Rev.  Dr.  Disney  are  ministers,) 
to  be  applied  by  them  towards  the  discharge  of  the  mort- 
gage on  the  said  chapel." 
QaestionB         The  questions  were  (1.)    whether  the  legacy  to  the 
Court.         Essex  Street  chapel  was  void  within  the  Mortmain  Act 
(9  Geo.  II.  c.  36) ;  and  (2.)  if  the  legacy  was  not  so  void, 
whether,  the  express  purpose  of  it  having  been  satisfied 
by  other  means,  that  institution  could  have  the  benefit  of 
it  for  any  other  purpose  ? 
Abstract  of       Sir  R.  P.  Arden,  M.  R. — The  question  as  to  the  legacy 

judgmeDt. 

of  £500  under  this  will  is,  whether,  under  the  late  statute 
(9  Geo.  II.  c.  36),  or  on  account  of  the  nature  of  the  ap- 
plication of  the  money  to  the  particular  purpose  therein 
mentioned,  it  is  good  or  void.  It  is  insisted,  that  this 
being  in  its  nature  a  charitable  use,  the  bequest  of  this 
money  to  be  applied  in  redemption  of  the  mortgage  is 
within  the  Statute  of  Mortmain,  commonly  so  called,  but 
very  improperly ;  for  it  does  not  prevent  the  alienation  of 
land  in  mortmain,  nor  was  that  the  object  of  the  Act.  It 
has  nothing  to  do  with  that  The  object  was  to  prevent 
devises  of  land,  or  any  interest  in  land,  or  bequests  of 
money  to  be  laid  out  in  any  such  interest,  for  any  charit- 
able use  whatsoever.  It  is  likewise  insisted,  that  if  this 
legacy  is  not  void  under  that  statute,  inasmuch  as  at  the 
death  of  the  testator  the  mortgage  was  paid  off,  and  there- 
fore that  object  cannot  now  be  attained,  it  is  not  applic- 
able to  any  other  purpose  for  the  benefit  of  that  society ; 
and  as  the  object  pointed  out  by  the  will  cannot  arise,  the 
fund  will  belong  to  the  residuary  legatees.  I  am  in  their 
favour  upon  both  points ;  but  it  is  not  necessary  to  dwell 
long  upon  the  second,  if  I  am  right  upon  the  first.  It  was 
insisted,  and  with  success,  that  though  the  construction  of 
this  statute  has  been  extremely  rigorous,  and  many  deter- 
minations upon  it  have  been  thought  to  carry  it  even 
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beyond  what  the  legislature  had  in  contemplation  at  the 
time  ;  as,  for  instance,  when  part  of  a  residue  given  to  a 
charity  consists  of  mortgages,  or  other  securities  upon  land, 
though  it  was  held  that  it  was  not  an  immediate  gift  of 
an  interest  in  land,  being  only  what  should  remain  after 
the  debts  were  paid,  and  it  was  melted  into  money,  it  was 
determined  that,  as  to  so  much  of  the  residue  as  consisted 
of  securities  upon  land,  the  charity  could  not  take  any  part 
of  the  residue  so  constituted ;  yet  there  have  been  re- 
peated determinations  that  it  is  competent  to  a  testator, 
though  not  to  give  directly  any  interest  in  land  to  a 
charitable  use,  to  leave  a  sum  of  money  for  the  purpose  of 
meliorating,  as  it  is  called,  any  land,  or  for  beautifying, 
sustaining  or  repairing  buildings  already  vested  in  trustees 
for  charitable  uses  ;  and  no  doubt  I  believe  is  now  enter- 
tained upon  it ;  and  many  cases  have  been  determined 
upon  the  distinction,   whether  it  is  clear  the  testator 
meant  the  money  to  be  applied  in  erecting,  sustaining,  or 
repairing  buildings  upon  land  already  vested  in  trustees 
for  charitable  uses,  or  had  any  object  of  having  fresh  land 
purchased   for    that    purpose.      It    is  said   this  case   is 
analogous  to  those  cases  in  which  the  Court  has  estab- 
lished, in  favour  of  a  charity,  a  disposition  not  of  an 
interest  in  land,  or  of  a  sum  of  money  bequeathed  for  the 
purchase  of  any  interest  in  land,  but  for  the  purpose  of 
meliorating   an    estate    already  vested    in    trustees   for 
charitable  uses.     I  am  of  opinion  that  cannot  be  con- 
sidered as  the  true  construction  of  this  gift. 

The  words  of  the  statute,  which  go  far  beyond  the  title, 
are  very  express.  It  is  called  an  Act  to  restrain  the  dis- 
position of  lands,  whereby  the  same  become  unalienable. 
It  then  recites  that  gifts  or  alienations  of  lands,  tenements 
or  hereditaments,  in  mortmain,  are  restrained  by  Magna 
.  Charta,  and  other  laws,  as  against  the  common  utility ; 
nevertheless,  this  public  mischief  has  of  late  greatly  in- 
creased by  many  large   and  improvident  alienations  or 
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dispositions  to  uses,  called  charitable  uses  (not  dispositions 
in  moitmain)  ;  and  the  first  clause  enacts,  that  no  manors, 
lands,  tenements,  rents,  advowsons,  or  other  hereditaments, 
corporeal  or  incorporeal  whatsoever,  nor  any  sum  or  sums 
of  money,  goods,  chattels,  stocks  in  the  public  funds, 
securities  for  money,  or  any  other  personal  estate  whatso- 
ever, to  be  laid  out  or  disposed  of  in  the  purchase  of  any 
lands,  tenements,  or  hereditaments,  shall  be  conveyed  or 
settled  to  or  upon  any  person  or  persons,  bodies  politic  or 
corporate  (that  is  the  only  case  in  which  it  could  be  mort- 
main) or  otherwise  for  any  estate  or  interest  whatsoever, 
or  anyways  charged  or  incumbered  by  any  person  or 
persons  whatsoever,  in  trust  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  unless  such  gift,  conveyance, 
&c.,  of  any  such  lands,  &c.,  money  or  personal  estate 
(other  than  stocks  in  the  public  funds),  be  made  by  deed 
indented,  sealed  and  delivered  in  the  presence  of  two 
witnesses^  twelve  months  before  the  death  of  the  donor  or 
grantor,  and  enrolled  in  the  Court  of  Chancery  within  six 
months  after  execution  ;  and  unless  such  stocks  be  trans- 
ferred six  months  before  the  death  of  such  donor  or 
grantor,  and  unless  the  same  be  made  to  take  effect  in 
possession  for  the  charitable  use  intended,  immediately, 
and  be  without  any  power  of  revocation,  &a,  and  also 
subject  to  the  provision  by  the  second  clause  in  favour  of 
purchasers  h(ynA  fide  for  valuable  consideration.  The 
third  clause  enacts,  that  all  gifts,  grants,  conveyances,  &c., 
of  any  lands,  tenements,  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements,  or  heredita- 
ments, or  of  any  stock,  money,  goods,  chattels,  or  other 
personal  estate,  or  securities  for  money  to  be  laid  out  or 
disposed  of  in  the  purchase  of  any  lands,  tenements,  or 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of 
any  chaige  or  incumbrance  affecting  or  to  affect  the  same, 
to  or  in  trust  for  any  charitable  use  whatsoever,  made  in 
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any  other  manner  than  by  the  Act  is  directed,  shall  be 
absolutely  void. 

Upon  the  third  clause  this  question  arises,  ivhether  this 
is  or  is  not  a  legacy  to  be  applied  in  the  purchase  of  an 
interest  in  land,  or  a  charge  or  incumbrance  affecting  the 
same  ?  I  am  of  opinion  this  is  directly  in  words  given  for 
that  purpose.  The  purpose  was  to  give  the  tmstees  a 
larger  and  more  extensive  interest  than  they  had  before. 
I  am  of  opinion  it  is  within  the  statute.  If  this  legacy 
was  not  void  upon  the  statute  I  should  pause  upon  the 
question  whether  I  could  apply  it  to  any  other  purpose. 
I  see  the  testator  intended  it  to  provide  for  these  persons 
a  place  of  worship.  I  see  no  other  intention;  and  I  think 
I  could  not  apply  it  to  increase  the  salary  of  the  ministers 
or  for  any  other  purpose.  Declare  the  legacy  of  £500  void  . 
under  the  statute  9  Geo.  II. 

Hence,  a  legacy  to  the  trustees  of  a  chapel  heUyn^ing  to 
nonconformiata,  to  be  applied  by  them  towards  the  dia^ 
charge  of  the  mjortgage  on  the  chapel  is  void  under  the  9 
Oeo.  II.  c.  36. 

"This,"  said  Lord  Hardtoicke,  in  speaking  of  the  9  Geo.  II.  c.  36, 
''  though  mentioned  as  a  barbarous  Act,  is  quite  otherwise  ;  far  from 
being  a  prohibition  of  charitable  foundations,  it  only  restrains  the 
method,  leaving  the  disposition  of  personal  property  thereto  free. 
The  particular  views  of  the  legislature  were  two  : — First,  to  prevent 
the  locking  up  of  land  and  real  property  from  being  aliened,  which  is 
made  the  title  of  the  Act ;  the  second,  to  prevent  persons  in  their 
last  moments  from  being  imposed  on  to  give  away  their  real  estates 
from  their  families.  With  regard  to  the  latter  view,  it  was  a  veiy 
wise  one ;  for  by  that  means,  in  times  of  popery,  the  cleigy  got 
almost  half  the  real  property  of  the  kingdom  into  their  hands ;  and, 
indeed,  I  wonder  they  did  not  get  the  rest ;  as  people  thought  they 
thereby  purchased  heaven.  But  it  is  so  far  from  being  charity  or 
piety,  that  it  is  rather  a  monument  of  impiety,  and  of  the  vanity  of 
the  founders.  As  to  the  other  view,  it  is  of  the  last  consequence  to  a 
trading  kingdom  ;  to  which,  indeed,  the  locking  up  of  land  is  a  great 
discouragement"    (Attorney-General  v.  Day,  1  Yes.  223.) 

Where  the  giver  has  specified  any  particular  charitable  object 
which  is  contrary  to  the  policy  of  the  law,  or  horn  some  other  reason 
cannot  be  accomplished  at  all,  or  not  in  the  way  prescribed,  the  Court 
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will  devote  the  property  to  some  other  charitable  purpose,  if  the 
nature  of  the  gift  indicates  that,  although  the  specified  object  was 
the  favourite,  yet  it  was  not  the  exclusive  object  of  the  giver,  but 
that  he  would  have  substituted  some  other  charitable  object,  had  he 
imagined  that  his  favourite  design  might  possibly  be  incapable  of 
being  accomplished.     (Sm.  Man.  Eq.) 

The  foregoing  principle  is  thus  stated  by  Sir  W.  Grant,  M.  R. 
**  Whenever  a  testator  is  disposed  to  be  charitable  in  his  own  way 
and  upon  his  own  principles,  we  are  not  to  content  ourselves  with 
disappointing  his  intention,  if  disapproved  by  us ;  but  we  are  to 
make  him  charitable  in  our  way  and  upon  our  principles.  If  once 
we  discover  in  him  any  charitable  intention,  that  is  supposed  to  be 
so  liberal  as  to  take  in  objects,  not  only  not  within  hi»  intention,  but 
wholly  adverse  to  it,  it  is  not  for  me  to  attempt  to  overturn  the 
settled  law  and  practice  according  to  which  charitable  bequests,  void 
as  to  one  object,  may  be  appropriated  to  another."  {Gary  v.  Alhotf  7 
Ves.  490.) 

The  following  are  some  of  the  cases  mentioned  by  Mr.  Tudor  in 
which  gifts  by  will  have  been  held  to  be  invalid,  as  being  either 
realty  or  savouring  thereof : — A  legacy  of  money  to  arise  from  the 
sale  of  land.  A  devise  of  rents  of  realty  to  accrue  due.  A  bequest 
of  the  arrears  of  interest  on  a  mortgage.  A  bequest  to  a  charity  of 
money  to  be  laid  out  in  the  purchase  of  land.  A  bequest  of  money 
to  be  laid  out  in  building  a  school  or  other  charitable  institution, 
unless  the  necessary  land  be  already  in  mortmain.  A  legacy  to  the 
trustees  of  a  charitable  institution,  on  condition  of  their  providing 
land  for  building  houses  to  be  dedicated  to  charity.  A  bequest  of  a 
sum  of  money  towards  establishing  a  school  at  A.,  provided  a  further 
sum  could  be  raised  in  aid  thereof  if  found  necessary.  Where  a 
testator  directed  that  money  given  to  a  charity  was  to  be  placed  out 
at  interest  on  mortgage  security.  Where  a  testatrix  devised  certain 
houses  for  the  benefit  of  the  poor  of  a  parish,  and  gave  the  dividends 
of  a  sum  of  money  for  the  houses  for  ever  ;  it  was  held,  that  as  the 
gift  of  the  houses  was  void,  and  that  it  would  be  contrary  to  the 
testatrix's  intention  that  the  funds  should  be  applied  otherwise  than 
to  the  persons  inhabiting  the  houses,  the  gift  of  the  money  was  void 
also.  Bequests  of  money  secured  on  turnpike  tolls,  tolls  of  a  harbour, 
poor  and  county  rates,  rates  authorised  to  be  levied  on  the  occupiers 
of  houses  in  a  town,  or  on  mortgage  or  charged  on  land,  and  a 
vendor's  lien  have  been  held  void.     (Tud.  L.  C.  Con  v.  486—490.) 

The  following  gifts  by  will  have  been  held  to  be  valid : — ^A  bequest 
of  arrears  of  rent.  A  bequest  of  money  for  the  erection  or  repair  and 
improvement  of  buildings  upon  land  already  in  mortmain.  A  bequest 
for  paying  off  debts  contracted  in  respect  of  a  meeting-house,  but 
which  do  not  constitute  a  charge  upon  it.  A  bequest  of  money  to  be 
employed  in  buildings  for  a  charitable  object,  if  land  shall  at  some 
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fntuie  limited  time  be  given  for  that  purpose.  The  dividendi  of 
Btock  "for  or  towards  establishing  a  school'*  A  bequest  of  an 
annual  sum  ^  to  establish  a  school  for  educating  poor  children.'^  A 
bequest  for  ''  the  perpetual  endowment  and  maintenance  of  two 
schools."  Bequests  for  the  endowment  of  existing  churches  and 
chapels.  The  ber^uest  of  the  income  of  a  sum  of  money  for  providing 
a  *'  sc'hoolhousc."  Where  trustees  for  a  charity  have  an  option  to 
lay  the  money  out  in  an  objectionable  or  unobjectionable  mannei*, 
as,  for  instance,  in  the  purchase  of  land,  or  upon,  government  or 
personal  security.  A  bequest  of  stock  to  a  municipal  corporation 
^'  to  be  applied  in  such  manner  and  for  such  purposes  as  the  said 
corporation  shall  judge  to  be  most  for  the  benefit  and  omament  of 
their  town."  Bequests  of  shares  in  public  companies,  which  hold 
lands  for  the  purposes  of,  or  as  incidental  to  their  undertakings. 
(Tui  L.  C.  Conv.  486—490.) 

Where  a  testator  gave  3000^.  to  the  corporation  of  T.,  of  which 
1000/.  was  to  be  laid  out  by  them  "  in  the  erection  of  a  dispensary 
which  is  so  urgently  needed  there,"  and  the  remainder  was  to  be 
invested  as  ''  an  endowment  fund  for  the  said  dispensary,"  and  the 
corporation  held  lands  in  mortmain  at  T.,  available  for  the  purposes 
of  Uie  bequest,  it  was  held  upon  the  construction  of  the  will,  that  the 
direction  to  build  included  a  direction  to  purchase  land,  and  there- 
fore that  the  land  not  being  sufficiently  indicated,  the  objects  of  the 
gift  faUed.  (Re  Cox;  Cox  v.  Dams,  37  L.  T.  Rep.  N.  S.  467.)  A 
charitable  legacy  to  be  applied  in  building  is  void  under  the  Mort- 
main Act,  unless  the  testator,  by  his  will,  indicates  an  intention  that 
no  part  of  the  money  shall  be  applied  in  the  purchase  of  a  site  for 
the  building.  {In  re  IFatnumgh'a  Trusts,  L.  R.  8  Eq.  272  ;  Pratt  v. 
Harvey,  L.  B.  12  Eq.  544.) 

A  legacy  payable  out  of  personalty  and  of  proceeds  of  the  sale  of 
real  estate,  is  an  interest  in  land  within  the  9  Geo.  II.,  c.  36,  and 
cannot,  whilst  it  remaixis  unpaid,  be  bequeathed  by  the  legatee  for 
charitable  purposes.  Nor  can  theie  be  any  apportionment,  so  as  to 
make  that  part  of  the  legacy  which  would  be  paid  out  of  personalty 
available  for  the  charitable  bequest  {Brook  v.  BadUy,  L.  R.  4  Eq. 
106 ;  3  Ch.  672.)  Shares  in  *'  Land  Societies  "  are  not  an  interest  in 
hmd  within  the  Act    {Entwistle  v.  Davis,  L.  R.  4  Eq.  272.) 

A  bequest  of  pure  personalty  to  an  existing  charity,  the  application 
of  the  funds  of  which  rests  in  the  absolute  discretion  of  the  trustees 
thereof,  is  good,  although  some  of  the  objects  of  the  charity  may  in- 
volve tiie  acquisition  of  land.   {Wilkinson  v.  Barber^  L.  R.  14  Eq.  96.) 

Where  a  bequest  to  a  charity  fails  pro  tanto,  as  being  given  out  of 
the  proceeds  of  pure  and  impure  personalty,  the  proportion  in  which 
the  bequest  fails  is  to  be  ascertained  according  to  the  state  and  value 
of  the  assets  at  the  testator's  death,  and  not  at  the  time  of  the  ap- 
portionment   {Calvert  v.  Armitage,  1  H.  &  M.  446.) 
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It  most  be  borne  in  mind  that  the  statute  9  Geo.  II.  c  36,  has 
been  conaiderably  modified  by  recent  l^alation.  See  16  &  17  Vict, 
a  137  ;  17  &  18  Vict  c  112  ;  18  &  19  Vict,  c  124  ;  23  &  24  Vict 
c  136 ;  24  Vict  c.  9  ;  25  Vict  c  17  ;  26  &  27  Vict  o.  106  ;  27  Vict 
cl3;  29  &  30  Vict  c.  57;  31  &  32  Vict  c.  44 ;  33  &  34  Vict  c  34 ; 
34  Vict  c  13 ;  35  &  36  Vict  c.  24. 


Ctmdition  against  Alienation. 


BBABIiXSY  V.  FXSIXOTO. 

Tmp.  1797. 
[3  Vesey's  Reports^  324  ;  Tud.  L.  C.  C!onv.  858.] 

<^Me*  This  cause  arose  upon  the  following  disposition  by  the 

wiU  of  T.  B.  :— 

"  I  give  and  bequeath  to  my  son  H.  B.  the  dividends 
arising  from  £1^620  of  my  Bank  Stock,  for  his  support 
during  the  term  of  his  life ;  but  at  his  decease  the  said 
;£1,620  Bank  Stock,  principal  and  interest,  to  devolve  to 
his  heirs,  executors,  administratoi's,  and  assigns.    Having 
observed,  during  the  term  of  my  life,  so  many  fatal  ex- 
amples of  parents  having  left  their  children  in  a  state  of 
opulence,  who  have  afterwards  been  reduced  to  want  the 
common  necessaries  of  life,  my  principal  view  in  this  will 
is,  that  my  wife  and  children  may  have  a  solid  sufficiency 
to  support  them  during  their  lives.    For  this  purpose  I 
will  and  most  strictly  ordain,  that  if  my  wife  or  any  one 
of  my  children  shall  attempt  to  dispose  of  all  or  any  part 
of  the  Bank  Stock,  the  dividends  from  which  are  be* 
queathed  to  them  in  this  will  and  testament  for  their 
support  during  their  lives,  such  an  attempt,  by  my  wife  or 
any  of  my  children,  shall  exclude  them,  him,  or  her  so 
attempting,  from  any  benefit  in  this  will  and  testament, 
and  shall  forfeit  the  whole  of  their  share,  principal  and 
interest ;  which  shall  go  and  be  divided  unto  and  among 
my  other  children,  in  equal  shares^  that  will  observe  the 
tenor  of  this  will  and  testament." 
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The  bill  was  filed  by  H.  B.  against  one  of  the  daughters, 
who  had  taken  out  administration.  The  prayer  was  that 
the  defendant  might  be  decreed  to  transfer  the  £1,620 
Bank  Stock  to  the  plaintiff 

Sir  R.  P.  Arden,  M.  R. — I  have  looked  into  the  cases  Abstract  oi 
that  have  been  mentioned,  and  find  it  laid  down  as  a  rule 
long  ago  established,  that  where  there  is  a  gift,  with  a 
condition  inconsistent  with,  and  repugnant  to  such  gift, 
the  condition  is  wholly  void.  A  condition  that  a  tenant 
in  fee  shall  not  alien  is  repugnant ;  and  there  are  many 
other  cases  of  the  same  sort.  In  this  case  I  am  under  the 
necessity  of  declaring  that  this  is  a  gift  with  a  qualifica-* 
tion  inconsistent  with  the  gift ;  and  the  qualification  must 
therefore  be  rejected.  Declare,  that  the  condition  annexed 
to  the  legacy  of  £1,620  Bank  Stock  is  repugnant  to  and 
inconsistent  with  the  interest  given  to  the  legatee  of  the 
stock,  and  therefore  void ;  and  upon  payment  of  the  costs 
of  this  suit  by  the  plaintiff,  let  the  stock  be  transferred  to 
him. 

Hence,  upon  a  bequest  to  A .  for  life,  and  at  his  decease 
to  kia  heirs,  eooecutors,  administrators,  and  assigns ;  but 
if  he  attempts  to  dispose  of  the  principal,  over,  A.  takes 
the  absolute  intei*est ;  and  the  condition,  being  inconsis^ 
tent  with  U,  is  void. 

In  Peixoto  v.  Bank  of  England,  the  subject  of  which  was  a  disposi- 
tion of  stock  by  the  same  will,  in  precisely  the  same  manner,  the 
Loid  Chancellor  was  very  clearly  of  opinion,  that  it  was  an  absolute 
not  a  limited  interest,  and  decreed  accordingly. 

A  partial  restraint  upon  alienation  is  in  certain  cases  valid,  e.  g.,  a 
condition  annexed  to  a  devise  in  fee,  not  to  alien  in  mortmain,  or  to 
any  particular  person  or  persons  ;  (Co.  Litt  223a,  h,)  not  to  alien 
within  a  certain  time  ;  (ChurchtU  v*  Marks,  1  Coll.  445,)  a  gift  to  a 
man  until  he  shall  become  bankrupt.  (Lord  ElcUni  in  Braixdon  v. 
Robifuon,  18  Yes.  429.)  A  devise  "  to  my  brother  J.  on  the  condi- 
tion that  he  never  sells  out  of  the  family.'*  {In  re  MacUay,  L.  R. 
20  £q.  186.) 

A  covenant  against  alienation  in  a  lease  is  not  a  twial  covenant, 
{Buckland  v.  PapilUm,  L.  B.  1  Eq.  477 ;  2  Ch.  67.) 
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Conversion. 


r. 

Tem]p.  1779. 
[i  Bbo.  C.  C.  497  ;  1  Wh.  and  Tdd.  L.  C.  Eq.  896.] 

Cue.  J.  F.  devised  his  burgage  houses  and  free  rents  in  K., 

and  all  his  personal  estate,  to  trustees,  in  trust  to  sell  so 
much  as  should  be  sufficient  to  pay  his  debts,  and  then  to 
permit  his  wife  A.  to  enjoy  the  residue  during  her  life,  if 
she  so  long  continued  his  chaste  widow,  and  after  her 
decease,  to  sell  and  dispose  thereof,  and  the  money  arising 
thereby,  to  pay  to  and  between  his  son  W.  and  daughter 
M.,  share  and  share  alike ;  provided,  that  if  his  wife  should 
marry  again,  the  trustees  should,  immediately  thereafter, 
sell  all  the  estate  and  effects  given  to  her  for  her  life,  and 
pay  the  remainder  of  the  money  to  and  amongst  his  wife, 
son,  and  daughter,  share  and  share  alike;  and  in  case 
either  his  son  or  his  daughter  should  die  before  his  or  her 
legacy  became  due,  the  share  of  him  or  her  so  dying  should 
go  to  the  survivor  of  them.    The  testator  died,  leaving  A, 
his  widow,  W.  his  only  son  and  heir-at-law,  and  M.  his 
daughter.   A.,  by  custom,  was  entitled  to  hold  the  burgage 
houses  in  K.  during  her  chaste  viduity,  against  the  dispo* 
sition  of  her  husband  by  will.     M.  attained  twenty-one, 
but  died  unmarried,  in  the  life  of  her  mother  and  brother. 
W.  was  twenty-one  at  the  death  of  the  testator,  and  died 
without  issue,  in  the  life  of  his  mother :  the  mother  died 
the  widow  of  the  testator.     Upon  her  death  a  bill  was 
filed  by  the  heir-at-law  of  W.  and  the  testator,  against 
the  trustees  and  the  personal  representatives  of  the  tes- 
tator and  of  the  widow,  to  have  a  conveyance  of  the  real 
estates  devised  by  the  will  to  the  plaintiff,  the  heir-at-law. 
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The  representative  of  the  widow,  who  was  the  sole  next- 
of-kin  of  W.  the  son,  by  answer  claimed  the  property  as 
personal ;  alleging  that,  by  the  direction  to  the  trustees  to 
sell  the  real  estates,  they  became  as  personal  property, 
and,  as  such,  were  to  go  to  the  personal  representative  of 
W.,  the  son,  who  survived  his  sister. 

Sir  Thomas  SeweU,  M.  R— Nothing  is  better  esta-  Atftewstof 
blished  than  this  principle :  that  money  directed  to  be 
employed  in  the  purchase  of  land,  and  land  directed  to  be 
sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be 
converted ;  and  this  in  whatever  manner  the  direction  is 
given,  whether  by  will,  by  way  of  contract,  marriage 
articles,  settlement,  or  otherwise ;  and  whether  the  money 
is  actually  deposited,  or  only  covenanted  to  be  paid, 
whether  the  land  is  actually  conveyed,  or  only  agreed  to 
be  conveyed,  the  owner  of  the  fui^d,  or  the  contracting 
parties  may  make  land  money  or  money  land.    The  cases 
establish  this  rule  universally.  If  anything  could  strengthen 
the  general  rule,  the  circumstances  of  the  present  case 
would  do  so.    The  testator  has  blended  the  real  and  per- 
sonal estate  together,  and  disposed  of  them  without  dis- 
tinction, for  the  benefit  of  his  wife  and  children.    Both 
real  and  personal  estate  are  made  one  fund.     In  Durour 
V.  Motteux,  Lord  Hardwicke  made  this  a  principal  ground 
for  considering  the  whole  fund  as  personal  estate ;  in  the 
present  case  it  might  be  uncertain  till  the  death  of  the 
widow,  whether  the  estates  must  not  be  absolutely  sold ; 
both  the  children,  indeed,  died  before  her ;  but  she  might 
have  married  before  the  death  of  one  or  both.    The 
interests  of  both  the  children  were  vested,  subject,  as  to 
one  of  them,  to  be  defeated  in  case  either  of  them  died 
before  the  mother.    There  could  be  no  election  to  take 
the  fund  as  land  or  money ;  for,  where  an  estate  is  directed 
to  be  sold,  and  the  money  divided  amongst  several  persons, 
none  has  a  right  to  say  that  any  part  shall  not  be  sold ; 
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the  question,  therefore,  is  merely  between  the  real  and 
personal  representatives  of  the  son,  whether  the  personal 
representative  shall  take  the  fund  as  personal  property, 
according  to  the  will,  or  the  heir-at-law  shall  take  it^  as  if 
no  will  had  been  made.  The  son  had  the  whole  beneficial 
title  vested  in  him  as  money,  subject  to  his  mother's 
interest  for  life  or  widowhood*  She  was  his  sole  next-of- 
kin,  and  her  personal  representatives  are  now  entitled  to 
the  estate  as  money :  the  bill  must,  therefore,  be  dismissed 
without  costs. 

Hence,  where  real  estate  is  (yi\lei*ed  to  be  Bold,  it  becomes 
personal  estate,  and  shall  go  accoi*dingly. 

Where  no  time  is  mentioned  at  which  the  conversion  is  to  take 
place,  it  will  operate,  in  the  case  of  a  deed,  irom  the  delivery  thereof. 
(Griffiths  V.  Rieketts,  7  Hare,  299)  ;  and  in  the  case  of  a  will,  from 
the  death  of  the  testator.     {BeaueUrJc  v.  Mead,  2  Atk.  167.) 

Although  land  absolutely  directed  or  agreed  to  be  converted  into 
money,  and  money  directal  or  agreed  to  be  converted  into  land,  vnM 
immediately  be  impressed  with  the  character  of  the  property  into 
which  each  is  respectively  to  be  converted,  still  this  notional  conver- 
sion may  be  put  an  end  to  by  an  absolute  oinier,  who  is  competent  to 
do  so,  electing  to  take  the  property  in  its  actual  state  ;  and  the  Court 
will  not  direct  a  conversion  against  Ids  election,  because,  when  con- 
verted, he  might  immediately  reconvert  it.  (1  Wh.  and  Tud.  L.  C 
£q.  9S8.)  This  act  of  election  on  the  part  of  an  absolute  owner  is 
technically  called  reconversion,  which  has  been  defined  by  Mr.  Snell 
aa  ''  that  notional  or  imaginary  process  by  which  a  prior  constructive 
converaion  is  annulled  and  taken  away."  (Principles  of  £q.  169.) 
When  by  a  settlement  land  has  been  agreed  to  be  converted  into 
money,  or  money  to  be  converted  into  land,  a  character  is  imposed 
npon  it,  until  somebody  entitled  to  take  it  in  either  form  chooses 
to  elect  that,  instead  of  its  being  converted  into  money,  or 
instead  of  its  being  converted  into  land,  it  shall  remain  in  the 
form  in  which  it  is  actually  found.  There  can  be  no  doubt  that 
that  is  the  law ;  and  the  only  question  in  eiich  particular  case  is, 
where  there  have  been  acts  sufficient  to  enable  the  Court  to  say  that 
the  porty  has  so  determined.  (Lord  Cramcorth,  V.C,  in  Hcircourt  v. 
Seymour,  2  Sim.  K.  S.  12.)  Where  there  is  a  general  direction  in  a 
will  that  real  estate  shall  be  converted  and  fonu  with  the  personal 
estate  a  mixed  fund  for  payment  of  debts  and  other  purposes,  and 
the  surviving  executor  and  trustee  renounces  probate,  but  does  not 
diBclaim  the  tmsts  of  the  w£U|  with  which,  notwithstanding,  he  does 
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not  interfere,  such  conduct  amonnts  to  a  disclaiinery  and  the  l^al 
estate  must  be  held  to  have  been  divested  out  of  such  trustee.  In 
such  a  case,  where  the  remainderman  who  becomes  absolutely  entitled 
does  not  sell  or  request  the  trustee  to  sell,  and  continues  in  possession 
and  receives  rent  during  a  course  of  years,  he  must  be  held  to  have 
elected  to  take  the  estate  as  real  estate,  so  that  on  his  death  intestate, 
it  will  go  to  his  heir-at-law  and  not  to  his  next-of-kin.  {Re  Chrdon  ; 
Roberts  v.  Gord(m,  37  L.  T.  Rep.  (N.  S.)  627.) 


ACKBOTB    V.    SKirHSON. 

Temp.  1780. 
[1  Bro.  C.  C.  603  ;  1  Wh.  and  Tud.  L.  C.  Eq.  949.] 

0.  H.  by  his  will  gave  {inter  cUia)  to  the  defendants  Case 
S.  and  I.,  their  executors  and  administrators,  £200  in  trust 
to  put  the  same  out  at  interest,  and  to  apply  the  interest 
in  bringing  up  the  defendant  M.  B.,  then  an  infant,  till 
twenty-one,  the  principal  to  be  paid  to  her  at  twenty-one, 
and,  if  she  died  before  twenty-one,  then  to  be  paid  to  her 
representative;  and  gave  several  pecuniary  legacies,  all 
which  legacies,  together  with  other  legacies  given  by  his 
will,  he  directed  to  be  paid  at  the  end  of  six  months  after 
his  decease ;  and  the  testator  gave  all  his  real  estate  not 
thereinbefore  devised,  and  all  his  personal  estate,  unto  the 
defendants  S.  and  I.,  their  heirs,  executors,  administrators, 
and  assigns,  in  tnist  that  they  should  as  soon  as  convenient 
after  his  decease,  sell  all  his  said  messuages,  &c.,  for  such 
price  or  prices  as  could  be  got  for  the  same,  and  thereby 
to  convert  such  real  and  personal  estate,  and  every  part 
thereof,  into  ready  money,  and  by  and  out  of  the  money 
arising  by  such  sale  to  pay  all  his  debts,  legacies,  and 
funeral  expenses,  and  charges  of  proving  his  will;  and 
after  payment  thereof,  and  retaining  to  themselves  £50 
each  for  their  trouble,  in  trust  to  pay  the  legacies  and 
annuities  given  by  the  will,  as  thereby  directed,  and  to 
divide  any  overplus  amongst  certain  legatees  in  proportion 
to  their  respective  legacies ;  and  the  testator  willed  and 
devised  that  two  several  suras  of  £250  each,  which  he  had 
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therein  directed  to  be  put  out  on  securities  in  the  names 
of  his  trustees,  and  the  interest  to  be  respectively  paid  to 
M.  T.  and  R  G.  during  their  respective  lives,  should  upon 
the  several  deaths  of  them,  be  paid  in  the  like  proportions 
unto  his  said  several  and  respective  legatees.  Two  of  the 
legatees  died  before  the  testator.  The  bill  was  filed  by  the 
next-of-kin  of  the  testator  against  the  surviving  legatees, 
and  the  heir-at-law,  claiming  the  legacies  given  to  the 
deceased  legatees,  their  shares  in  the  overplus,  and  in  the 
two  sums  of  £250  as  lapsed  and  become  part  of  the  per- 
sonal estate  of  the  testator.  The  cause  came  before  the 
Master  of  the  Bolls,  who  was  of  opinion  that  the  surviving 
legatees  took  the  whole  i*esidue,  in  proportion  to  their 
several  legacies,  and  dismissed  the  bill  without  costs.  From 
this  decree  the  plaintiffs  appealed  to  the  Lord  Chancellor 
ThurloWf  who  was  clear  that  this  was  a  tenancy  in  common 
in  the  residue,  and  that,  therefore,  the  shares  of  the  lega- 
tees who  died  in  the  testator's  lifetime  were  undisposed  of, 
and  the  only  question  was  whether  such  shares  belonged 
wholly  to  the  next-of-kin  or  to  the  heir-at-law.  After 
argument  on  behalf  of  the  next-of-kin  and  the  heir-at-law 
respectively,  the  Lord  Chancellor  reversed  the  decree,  and 
directed  an  account  to  be  taken  of  the  personal  estate,  and 
the  money  arising  from  the  sale  of  the  real  estate,  and 
that  the  share  of  the  deceased  legatees  in  the  overplus 
should  be  divided  between  the  next-of-kin  and  the  heir ; 
that  is,  so  much  of  "those  shares  as  was  constituted  of  the 
personal  estate,  to  the  next-of-kin,  and  so  much  as  was 
made  up  of  the  produce  of  the  real  estate,  to  the  heir. 

Hence,  where  a  testator  gives  several  legacies,  to  be 
raised  otU  of  his  real  and  personal  estate^  and  the 'residue 
to  cetiain  legatees  in  the  proposition  of  their  legacies,  and 
some  of  the  legatees  die  before  Hie  testator,  the  lapsed 
sliares,  so  far  as  iltey  are  constituted  of  personal  estate, 
go  to  the  next-of-kin,  and  so  far  as  they  are  constituted  of 
i^eal  estate,  to  the  heir-at-law. 
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\yheie  a  testator  means,  with  regard  to  a  particular  purpose,  to 
convert  his  real  estate  into  personal,  if  that  purpose  cannot  be  serred, 
the  Court  will  not  infer  an  intention  to  convert  the  estate  for  any 
other  purpose  not  expressed.  (Lord  EWm^  in  Hill  y.  Ckkk^  1  V.  &  B. 
175.)  Even  an  express  direction  that  the  proceeds  of  the  sale  of  real 
estate  shall  be  deemed  personalty,  will  not  prevent  the  operation  of 
the  rule  in  favour  of  the  heir-at-law  ;  for  however  absolute  such 
direction  for  conversion  may  be,  it  will  be  construed  to  extend  to  the 
purposes  of  the  will  only  ;  and  although  there  be  an  express  declara- 
tion that  such  proceeds  shall  not  lapse  for  the  benefit  of  the  heir-at- 
law,  he  will  not  be  excluded  from  what  the  law  in  the  absence 
of  such  declaration  would  give  to  him.  (1  Wh,  and  Tud.  L.  C.  Eq. 
966.)  Every  conversion,  however  absolute  in  its  terms,  will  be 
deemed  to  l)e  a  conversion  for  the  purposes  of  the  will  only,  unless 
the  testator  distinctly  indicates  an  intention  that  it  is,  on  the  failure 
of  those  purposes,  to  prevail  as  between  the  persons  on  whom  the 
law  casts  the  real  and  personal  property  of  an  intestate,  viz.,  the  heir 
ond  next-of-kin.     (1  Jarman  on  Wills.) 

Where  a  devisor  directs  his  lands  to  be  sold,  and  the  produce 
divided  between  A.  and  B.,  the  obvious  purpose  of  the  testator  is, 
that  there  shall  be  a  sale,  for  the  convenience  of  division  ;  and  A. 
and  B.  take  their  several  interests  as  money  and  not  land.  So,  if  A. 
dies  in  the  lifetime  of  the  devisor,  and  the  heir  stands  in  his  place, 
the  purpose  of  the  devisor,  tliat  there  shall  be  a  sale  for  the  conveni- 
ence of  division,  still  applies  to  the  cose  :  and  the  heir  will  take  the 
shtare  of  A.  as  A.  would  have  taken  it — as  money,  and  not  land. 
But  in  the  case  put,  let  it  be  supposed  that  A.  and  B.  both  died 
in  the  lifetime  of  the  devisor,  and  the  whole  interest  in  the  land 
descends  to  the  heir ;  the  question  would  then  be,  whether  the 
devisor  can  Ije  considered  as  having  expressed  any  purpose  of  sale 
applicable  to  that  event,  so  as  to  give  the  interest  of  the  heir  the 
quality  of  money.  The  obvious  purpose  of  the  devisor  being,  that 
there  should  be  a  sale  for  the  convenience  of  division  between  his 
dcAdsees,  that  purpose  could  have  no  application  to  a  case  in  which 
the  devisees  wholly  failed ;  and  the  heir  woidd,  therefore,  take  the 
whole  interest  as  land.  (Sir  /.  Lea^Jk^  M.  R.,  in  SmUlh  v.  Claxtoji^ 
4  Madd.  492.) 

There  is  a  material  distinction  as  to  the  application  of  the  doctrine 
of  resulting  trusts  Ijetween  those  cases  where  conversion  wholly  or 
partially  fails  when  it  is  directed  by  a  will,  and  when  it  is  directed 
by  a  deed.  In  the  case  of  convei-sion  of  land  directed  by  will,  it  h&s 
l^een  already  shown  that  the  devisar^s  heir  takes  what  is  imdispoecd 
of  according  to  the  circumstances  of  the  case,  either  as  realty  or 
personalty.  Where  conversion,  however,  is  directed  by  a  deed,  there, 
as  the  deed  operates  not  as  a  will  from  the  time  of  the  devisot^s  deathg 
but  from  the  time  of  the  delivery  of  the  deed,  whatever  is  undisposed 
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of  resulte  to  the  settlor  and  not  to  his  heir ;  whether  it  results 
a8  personal  estate  or  as  realty,  depends  upon  the  circumstance  whether 
the  objects  for  which  convei-sion  was  directed  partially  or  wholly 
failed.  Where  there  is  a  trust  by  deed  for  the  conversion  of  real  into 
pei'sonal  estate  for  certain  specified  purposes,  so-nie  oubj  of  tchichfail, 
there,  whether  the  trust  for  sale  is  to  arise  in  the  lifetime  of  the 
settlor  or  not  until  after  his  decease,  the  property  is  impressed  imme- 
diately U]K)n  the  execution  of  the  deed  with  the  chai'acter  of  jierson- 
alty,  and  so  much  as  is  undisposed  of  results  to  the  gnmtor  us 
]iersonalty.  Where,  however,  the  whole  purpose  for  which  conver- 
sion of  real  property  is  directed  fails  from  the  moment  of  the  delivery 
of  the  deed,  such  property  results  to  the  settlor  as  real  estate.  (I  Wh. 
and  Tud.  L.  C.  Eq.  969,  970.) 


COaAN    V.    STBYSNTS. 
[I  Beav.  482n  ;  1  Wh.  and  Tud.  L.  C.  Eq.  970.] 

Case.  A  TESTATOR  directed  that  £30,000  stould  be  laid  out 

immediately  by  his  executors  in  the  purchase  of  an  estate 
or  estates  in  the  county  of  Devon  or  Cornwall,  the  income 
of  which  should  belong  to  his  widow  during  her  life,  and 
after  her  decease  to  certain  persons  in  tail  (all  of  whom 
died  during  the  life  of  the  widow,  without  issue),  with 
remainder  to  a  chaiity.  The  money  was  not  laid  out,  and 
the  gift  to  the  charity  being  void  under  the  statute  of 
Mortmain  (9  Geo.  II.,  c.  36),  the  question  was  whether 
the  next-of-kin  or  the  heir-at-law  of  the  testator  was 
entitled  to  the  fund. 

Abstract  o£  Lord  Cottenham,  M.  R. — The  question  is  simply  whether, 
when  a  testator  directs  money  to  be  invested  in  land  for 
certain  purposes,  some  of  which  are  lawful  and  take  effect, 
but  others  fail  and  become  void,  the  property  so  given, 
after  satisfying  the  lawful  pui'poses,  belongs  to  the  next- 
of-kin  or  to  the  heir  of  the  testator.  Upon  principle,  and 
upon  analogy  to  several  well-established  rules  in  equity, 
it  would  appear  that  there  is  no  doubt  as  to  the  proper 
solution  of  this  question.  If  a  testator  devises  land  for 
purposes  altogether  illegal,  or  which  altogether  fail,  the 
heir-at-law  takes  it  as  undisposed  of.    If  a  testator  gives 
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personal  property  for  purposes  altogether  iUegal,  or  which 
altogether  fail,  the  next-of-kin  takes  it,  as  in  the  case  of 
an  intestacy,  as  undisposed  of.  If  a  testator  devises  lands 
for  purposes  which  are  in  part  illegal,  or  which  partially 
fail,  or  which  require  part  only  of  the  lands  devised,  the 
heir  takes  so  much  of  the  land  as  is  undisposed  of,  and 
which  was  destined  for  the  purpose  which  by  law  cannot, 
or  in  fact  does  not  take  effect,  and  so  much  as  is  not 
required  for  the  purposes  of  the  will ;  and  this  whether 
the  land  be  actually  sold  or  not.  In  deciding  in  favour  of 
the  next-of-kin,  I  am  following  the  principle  of  Ackroyd 
V.  Sviithson,  and  maintaining  that  uniformity  of  decision 
as  to  the  conversion  of  land  into  money,  and  of  money 
into  land,  which  was  supposed  to  exist  before  that  time. 
The  result  of  the  whole  authorities  seems  to  be  that, 
before  Ackroyd  v.  Smithaon,  no  distinction  was  recognised 
between  the  doctrine  as  applicable  to  a  conversion  of 
money  into  land,  or  land  into  money ;  that,  as  to  both,  an 
opinion  prevailed  that  when  a  conversion  was  necessary, 
and  part  of  the  object  failed,  the  unappropriated  proceeds 
belonged  to  that  representative  on  whom  the  law  cast  that 
description  of  property  in  which  such  proceeds  were  found 
to  exist.  This,  as  to  land  converted  into  money,  was  cor- 
rected in  Ackroyd  v.  Smithson;  but  no  case  has  occurred 
in  which  the  point  has  been  argued  and  determined,  as  to 
money  converted  into  land.  Having,  after  the  fullest 
consideration,  come  to  the  conclusion  that  the  principle  of 
Achroyd  v.  Srmtlison  does  apply  to  the  present  case ;  and, 
as  I  am  not  bound  by  any  of  the  authorities  to  maintain 
a  distinction  which  was  not  originally  supposed  to  exist, 
and  which  cannot  be  maintained  in  reason,  and  which, 
therefore,  if  maintained,  would  be  a  reproach  to  the  law 
as  it  stands,  I  feel  myself  fully  justified  in  preserving  the 
uniformity  of  the  rule,  as  applicable  to  the  two  cases,  by 
deciding  against  the  claim  of  the  plaintiff;  and  I  may  be 
allowed  to  express  some  satisfaction  in  finding  I  am  not 
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compelled  by  authority  to  hold  that  any  heir  should  take, 
as  such,  what  had  no  inheritable  quality,  but  was  pure 
personal  estate,  at  the  time  of  the  ancestor's  death,  or 
that,  as  devisee,  he  should  take  that  which  was  never 
destined  for  him,  but  was  in  most  unquestionable  terms 
given  to  another. 

Hence,  wlijere  a  testator  directs  money  to  he  invested  in 
landftyi'  ceHain  pui^poees,  some  of  which  are  lawful  and 
take  effect^  hut  others  fail  and  become  void,  the  property 
80  given,  after  satisfying  the  lawful  purposes,  results  to 
the  'next'Of-'kin  of  the  testator  as  persoiialty. 


Covenants  Running  with  the  Land. 


BPENCEB'S    CASE. 

Tenip,  26  Eliz, 
[5  Coke  16  ;  1  Sm.  L.  C.  60.] 

Case.  The  lessee  of  certain  demised  property  had  covenanted 

to  build  a  brick  wall  thereon,  and  the  wall  not  having 
been  built,  an  action  of  covenant  was  brought  against  the 
defendant  as  assignee. 

The  chief  points  laid  down  by  the  Court  were  the  fol- 
lowing: (1.)  When  the  covenant  extends  to  a  thing  in 
esse,  parcel  of  the  demise,  the  thing  to  be  done  by  force 
of  the  covenant  is  quodammodo  annexed  and  appurtenant 
to  the  thing  demised,  and  shall  go  with  the  land,  and 
shall  bind  the  assignee,  although  he  be  not  bound  by 
express  words ;  but  when  the  covenant  extends  to  a  thing 
which  is  not  in  being  at  the  time  of  the  demise  made,  it 
cannot  be  appurtenant  or  annexed  to  the  thing  which 
hath  no  being ;  as  if  the  lessee  covenants  to  repair  that  is 
parcel  of  the  contract  and  extends  to  the  support  of  the 
thing  demised,  and  shall  bind  the  assignee.  But  in  the 
case  at  bar  the  covenant  concerns  a  thing  that  was  not 
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in  esae  at  the  time  of  the  demise  made,  and,  therefore, 
shall  bind  the  covenantor,  his  executors  or  administrators^ 
and  not  the  assignee.  (2.)  If  the  lessee  had  covenanted 
for  him  and  his  assigns  that  they  would  make  a  new 
wall  upon  some  part  of  the  thing  demised,  it  should  bind 
the  assignee :  for  although  the  covenant  doth  extend  to  a 
thing  to  be  newly  made,  yet  it  is  to  be  made  upon  the 
thing  demised,  and  the  assignee  is  to  take  the  benefit  of 
it,  and  therefore  shall  bind  him  hy  express  words.  But 
although  the  covenant  be  for  him  and  his  assigns,  yet  if 
the  thing  to  be  done  he  merely  collate^ul  to  tiie  land,  and 
doth  not  touch  or  concern  the  thing  demised,  the  assignee 
shall  not  be  charged. 

A  covenant  is  said  to  run  with  the  land  when  eitlier  the  liability 
to  perform  it,  or  the  right  to  take  advantage  of  it  passes  to  the 
assignee  of  that  land.  A  covenant  is  said  to  run  with  the  reversion 
when  either  the  liability  to  perform  it  or  the  right  to  take  advantage 
of  it  passes  to  the  assignee  of  that  reverdon.  (1  Sm.  L.  C.  67.)  At 
common  law  covenants  ran  with  the  land  but  not  with  the  reversion. 
Therefore  the  assignee  of  the  lessee  was  held  to  be  liable  in  covenant 
and  to  be  entitled  to  bring  covenant,  but  the  assignee  of  the  lessor 
was  not.    (1  Wms.  Saund.  240.) 

The  Statute  32  Hen.  VIII.  c.  4,  after  reciting  (inter  alia)  that  by 
the  common  law  no  stranger  to  any  covenant  could  take  advantage 
thereof,  enacted  that  grantees  and  assignees  having  any  gift  or  grant 
of  any  lands  or  other  hereditaments,  or  of  any  reversion  in  the  same, 
and  their  heirs,  executors,  successors,  and  assigns  should  have  like 
advantages  against  thelessees,  their  executors,  administratois,  and 
assigns  as  the  lessors  and  grantors,  their  heirs  or  successors  might 
have  had.  And  that  lessees,  their  executors,  administrators,  or 
assigns  should  have  like  remedy  against  assignees  of  the  reversion  as 
they  might  have  had  against  their  lessors.  The  statute  does  not 
extend  to  leases  not  under  seal.  {Brydges  v.  Letcis,  10  Q.  B.  135)  ; 
1)ut  if  after  assignment  rent  has  been  accepted  or  the  tenancy  has 
been  otherwise  affirmed,  ''a  conventional  law  is  thus  made  equivalent 
to  that  of  Hen.  VIII.  in  the  case  of  leases  under  seal."  JVilles.  J. 
in  Cornish  v.  Sttdjbs^  L.  R.  5  C.  P.  239.]  An  assignee  of  part  of  the 
reversion  is  within  the  act  (Kidwelly  v.  Brand,)  and  so  is  the 
assignee  of  the  reversion  in  part  of  the  laud.  {Tioyman  v.  Pickard, 
2  B.  &  Aid.  106  ;  22  &  23  Vict.  c.  36,  s.  3.) 

It  may  be  mentioned  that  all  implied  covenants  run  with  the  land, 
and  amongst  exprtu  covenants  which  have  been  held  to  run  with  the 
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land  axe  the  following  :  For  quiet  enjoyment,  farther  awurance,  to 
repair  and  leave  in  repair,  to  renew  lease,  to  yield  up  peaceable  pos- 
Beflsion,  not  to  assign  without  consent,  to  cultivate  in  a  particular 
manner,  not  to  carry  on  a  certain  trade,  to  insure. 

A  lessee  cannot  rid  himself  of  liability  on  his  esrpress  covenants  by 
assignment  of  the  term.  {Barnard  v.  GocUcaUy  Cro.  Jac.  309,)  but 
quare  as  to  his  implied  covenants.  The  liability  of  an  assignee  only 
extends  to  breaches  of  covenant  arising  while  the  term  is  in  him. 
{Tayhr  ▼.  Shum,  1  B.  &  P.  21.) 

As  to  covenants  running  with  the  land  in  other  cases  than  those 
between  hmdlord  and  tenant.  With  respect  to  covenants  made  toiih 
the  owner  of  the  land  to  which  they  relate,  there  seems  to  be  no 
doubt  that  the  benefit,  1.0.,  the  right  to  sue  on  such  covenants  runs 
with  the  land  to  each  successive  transferee  of  it,  provided  that  such 
transferee  be  in  of  the  same  estate  as  the  original  covenantee  was.  Of 
this  description  are  the  ordinary  covenants  for  title.  With  respect  to 
covenants  entered  into  hj  the  owners  of  land,  great  doubt  exists 
whether  these  in  any  case  nm  with  the  lands  so  as  to  bind  the 
assignee  of  the  covenantor.  One  inconvenience  which  would  be  the 
result  of  holding  them  to  do  so  is  that  the  assignee  would  frequently 
find  himself  liable  to  contracts  of  the  very  existence  of  which  he  was 
ignorant,  and  which,  perhaps,  would  have  deterred  him  from  accept* 
lug  a  conveyance  of  the  land  if  he  had  known  of  them,  (1  Sm.  L.  0. 
79,  82.) 

A  covenant  against  building,  entered  into  by  a  purchaser  of  land 
with  the  vendor  (who  was  also  owner  of  adjoining  lands,)  his  heirs 
and  assigns,  may  be  enforced  in  equity  by  a  subsequent  purchaser  of 
part  of  such  adjoining  lands.  The  vendor  after  selling  part  of  the 
adjoining  lands^  cannot  release  the  coveniuitor  from  his  covenant, 
{IFcsUm  V.  Macdermoi,  L.  R.  1  Eq.  499 ;  2  Ch.  72.) 


Do^iations  Mortis  Causd. 


WARD    r.    TUBNER. 

Temp,  1752. 
[2  Vesby's  Reports,  431 ;  1  Wh.  and  Tud.  L.  C.  Eq.  983.] 

Cm^  Bill  to  have  a  transfer  of  £600  New  South  Sea  Annui- 

ties made  to  the  plaintiff,  as  executor  of  M.,  and  to  have 
oertain  specific  parts  of  the  estate  of  F.,  who  died  intes- 
tate, delivered  to  the  plaintiff,  and  an  account  of  what  was 
due  to  M.  for  services  performed  to  F.    The  plaintiff  was 
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executor  of  M.«  who  had  married  F/s  aunt.  F.  had  great 
obUgations  to  M.,  who  took  care  of  him  in  his  infancy  and 
childhood,  and  afterwards  M.,  who,  in  the  latter  part  of 
his  life  appeared  to  be  in  very  mean  circumstances^  )ived 
with  F.  as  his  servant,  until  the  death  of  F.  F.,  in  pro* 
spect  of  death,  made  M.  several  donations  mortis  oavsd. 
Four  occasions  were  deposed  to  by  witnesses.  The  second, 
which  was  the  principal  proof  relied  on  by  the  plaintiff  to 
support  the  gift  of  the  annuities,  was  proved  by  F/s 
barber,  who  swore  that  F.  said  to  him,  ''I  intended  to 
give  him  "  (speaking  of  M.)  "  L.  estate  for  his  life :  but  I 
have  considered  of  it ;  and  that  which  is  worth  JS40  a  year 
to  another,  is  not  worth  so  much  to  him ;  for  if  the  tenants 
wanted  an  abatement  for  repairs,  he  would  allow  it ;  and, 
therefore,  I  will  do  better  for  him."  And  that  thereupon 
F.  went  to  his  escritoire,  and  taking  three  papers,  said, 
''I  give  you,  M.,  these  papers,  which  are  receipts  for 
South  Sea  Annuities,  and  will  serve  you  after  I  am  dead." 
The  third  was  deposed  to  by  one  who  swore  that  in  his 
presence  F.  said,  "  M.,  I  give  you  all  the  goods  and  plate 
in  this  house."  The  fourth,  by  the  barber,  who  swore  that 
F.  declared  that  he  gave  M.  all  his  household  goods,  money, 
arrears  of  rent,  and  everything  that  should  be  found  in  his 
house,  except  his  sword,  gun,  and  books. 

Lord  Chancellor  Hardwicke. — The  relief  sought  is  Abstnet  of 
founded  upon  these  gifts  being  good  donations  mortis  ^^  *"** ' 
causA.  First,  as  to  any  spedfic  parts  (if  they  may  be  so 
called),  except  the  annuities.  They  are  clearly  not  good, 
there  being  no  pretence  of  any  delivery  in  any  shape 
whatever.  They  are  so  general,  as,  in  my  opinion,  if  they 
prove  anything,  to  prove  an  intent  to  make  a  nuncupative 
will  of  all  his  personal  estate  (this  is  exclusive  of  annui- 
ties), but  nothing  was  delivered.  It  is  said,  M.  had  pos* 
session  by  living  in  the  house,  and  did  not  want  delivery, 
but  he  lived  as  a  servant,  who  had  no  possession ;  so  that, 
if  a  servant  had  them  in  custody,  it  would  be  a  possession 
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for  his  master.  It  is  impossible  to  support  any  of  these 
gifts  in  prospect  of  death.  Next  as  to  the  gift  of  this 
annuity.  From  the  authority  of  Swinburne,  and  the 
cases,  the  consequence  is,  that  by  the  civil  law,  as  received 
and  allowed  in  England,  and  consequently  by  the  law  of 
England,  tradition  or  delivery  is  necessary  to  make  a  good 
donation  moHis  caiiad ;  which  brings  it  to  the  question 
whether  delivery  of  the  three  receipts  was  a  sufficient 
delivery  of  the  thing  given,  to  effectuate  the  gift.  I  am 
of  opinion  it  was  not.  The  bill  ought  to  be  dismissed, 
therefore,  without  costs,  as  to  the  demand  of  these  annul- 
ties,  or  any  other  part  of  the  intestate's  estate  by  way  of 
donation  mortis  cauad.  But  an  inquiry  should  be,  what 
M.  deserved  for  services  performed  during  the  life  of  F. 

Ifence,  delivery  is  Tiecesaary  to  constitute  a  donatio 
moi^ia  cauad ;  hxvt  the  delivei^  of  receipts  for  SotUh  Sea 
Annuities  vxis  Jield  not  to  he  a  sujfficient  detivery,  though 
strong  evidence  of  the  intent 

The  leading  points  of  the  law  relating  to  donations  mortis  causd 
will  he  found  in  Smith's  '  Manual  of  Equity/  to  which  the  student 
is  referred.  In  addition,  however,  it  may  be  stated  that  these  dona- 
tions are  liable  to  the  payment  of  legacy  duty. 


Easements. 


SUBY    r.  PIOOT. 

Tem|).  1  Oar,  L 
[PoPHAM'a  Rbports,  166  ;  Tud.  L.  C.  Conv.  127.] 

Case.  A.  was  possessed  of  a  rectory,  of  which  a  curtilage  was 

parcel.  From  time  immemorial  a  watering-place  for  cattle, 
&c.,  existed  in  the  said  curtilage,  and  a  stream  had  flawed 
through  a  piece  of  land  called  the  hopyard  to  fill  the  pond 
at  the  watering-place.  A.  afterwards  purchased  the  hop- 
yard,  and  thus  became  possessed  of  the  rectory  and  hop- 
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yard  at  the  same  time.  He  then  sold  the  hopyard  to  B., 
under  whose  title  the  defendant  entered  and  obstructed 
the  watercourse  by  erecting  a  stone  dam  across  it  within 
the  limits  of  the  hopyard. 

It  was  held  that  the  right  to  the  watercourse  waa  not  Decislom 
extinguished  by  the  unity  of  possession,  and  that  the 
plaintiff  was  entitled  to  recoyer  for  the  obstruction. 

The  following  points  (among  others)  were  determined  : 

1.  A  watercourse  having  its  origin  ex  jure  naturce,  and 
not  fi'om  grant  or  prescription,  is  not  extinguished  by  unity 
of  possession. 

2.  A  right  of  way,  having  its  origin  either  by  grant  or 
prescription,  will  be  extinguished  by  unity  of  possession, 
unless  it  be  a  way  of  necessity,  as  a  way  to  market  or 
church. 

An  easement  may  be  defined  to  be  a  right  which  the  owner  of  one 
tenement,  which  is  called  the  dominant  tenement,  has  over  another, 
which  is  called  the  servient  tenement,  to  compel  tlie  owner  thereof  to 
pennit  to  be  done  or  to  refrain  from  doing  something  on  such  tene- 
ment for  the  advantage  of  the  former.    (Tud.  L.  C.  Conv.  140.) 

Easements  may  be  acquired  (1.)  By  express  grant.  (2.)  By  implied  • 
grant  (3.)  By  prescription.-  (4.)  By  Act  of  Parliament.  {Richards  v. 
Riehard$,  Johns.  255.)  An  express  grant  of  an  easement  must  be  by 
deed.  The  right  to  an  easement  by  prescription  depends  upon  the 
2  &  3  Will.  IV,  (See  '  Student's  Statutes,'  p.  77.)  Easemente  may 
be  extinguished  (1.)  By  release  under  seal.  (2.)  By  Act  of  Parlia- 
ment. (3.)  By  unity  of  possession,  except  in  certain  cases.  (4.)  By  the 
licence  from  the  owner  of  the  dominant  tenement,  even  by  parol,  to 
do  some  act  which  of  necessity  destroys  the  easement.  (5.)  By  the 
abandonment  of  the  enjoyment  of  the  easement  by  non-user. ^  (6.) 
By  the  cesser  of  the  purpose  for  which  the  easement  was  granted. 

The  twenty  years'  enjoyment,  which  under  sea  3  of  the  Prescrip- 
tion Act  (2  &  3  Will.  IV.  c  71,)  gives  an  absolute  and  indefeasible 
light,  need  not  be  an  enjoyment  in  fact,  vnthout  interruption^  for  the 
period  mentioned,  but  an  enjoyment  without  such  an  interruption  as 
is  contemplated  by  sec.  4,  viz.,  "  an  interruption  submitted  to  or 
acquiesced  in  by  the  party  interrupted  for  one  year  *'  after  notice. 
And,  in  order  to  negative  submission  to  or  acquiescence  in  the  in- 
terruption, it  is  not  necessary  that  the  party  interrupted  shall 
have  brought  action  or  taken  any  active  steps  to  remove  the  ob- 
Btniction  :  it  is  enough  to  show  that  he  has  in  a  reasonable  manner 
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communicated  to  the  party  causing  the  interruption,  that  he  does 
not  really  submit  to  or  acquiesce  in  it.  {Glover  v.  CoUman,  L.  R, 
10  C.  P.  108.) 


Ekction. 


SSLD    V.    BTBEATFIEIiD. 

Tm,^.  1735. 
[CAfiBB  Tkmp.  Talbot,  176 ;  1  Wh.  and  Tud.  L.  C.  Eq.  369.] 

Case.  Thomas  Streatfield,  the  plaintiff 's  grandfather,  by 

articles  previous  to  his  marriage  May  31st,  1677,  agreed 
to  settle  lands  at  Sevenoaks,  to  the  use  of  himself  and 
Martha,  his  intended  wife,  for  their  life  and  the  life  of  the 
survivor ;  and  after  the  survivor^s  decease,  to  the  use  of 
the  heirs  of  the  body  of  him  the  said  Thomas  on  his  wife 
begotten,  with  other  remainders  over.  The  marriage  soon 
after  took  effect,  and  by  deed,  dated  April  5th,  1698,  recit- 
ing the  articles,  he  settled  his  lands  at  Sevenoaks  to  the 
use  of  himself  and  his  wife  for  their  lives,  and  the  life  of 
the  longest  liver  of  them  without  impeachment  of  waste 
during  the  life  of  Thomas,  and  after  their  decease,  to  the 
heirs  of  the  body  of  the  said  Thomas  on  the  said  Martha 
to  be  begotten ;  and  for  want  of  such  issue,  remainder  to 
the  right  heirs  of  Thomas.  They  had  issue,  Thomas  (only 
son)  and  two  daughters,  Margaret  and  Martha.  In  1716, 
upon  the  marriage  of  Thomas,  the  son,  the  father  settled 
other  lands  (of  which  he  was  seised  in  fee)  to  the  use 
of  his  son  for  life,  remainder  to  the  daughters  of  the 
marriage,  remainder  in  fee  to  the  son,  with  a  power  to 
raise  J62000  for  younger  children.  After  the  son's  death, 
leaving  a  son  called  Thomas,  Thomas  the  father,  in  1723, 
levied  a  fine  of  the  lands  comprised  in  the  deed  of  1698, 
to  the  use  of  himself  in  fee,  and  in  1725  devised  part  of 
those  lands  to  his  two  daughters  Margaret  and  Martha. 
And  also  all  other  his  manors,  messuages^  lands,  tenements, 
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and  hereditaments  whatsoever^  either  in  possession,  rever- 
sion, or  remainder,  not  before  given  or  disposed  of,  to 
trustees  in  trust  for  the  plaintiff  Thomas,  his  grandson,  for 
life;  remainder  to  his  first  and  other  sons  in  tail  male;  re- 
mainder to  his  daughters  in  tail ;  remainder  to  Margai*et 
and  Martha,  with  several  remainders  over.  And  then  came 
this  clause, "  And  my  will  and  meaning  farther  is,  and  I  do 
hereby  authorise  and  appoint  the  trustees,  and  the  survivor 
of  them,  to  receive  the  rents  and  profits  of  the  said  estates 
to  them  devised,  and  out  of  the  same  to  allow  and  expend, 
for  the  education  of  my  grandson  Thomas,  so  much  as  they 
shall  think  fit  during  his  minority  ;  and  that  the  trustees 
shall  place  out  at  interest  such  monies  arising  out  of  the 
rents  and  profits  of  the  said  estates ;  which  said  monies, 
with,  interest  arising  therefrom,  my  will  is,  be  paid  to  my 
grandson  Thomas  at  his  age  of  twenty-one  years,  if  he  so 
long  live,  or,  in  case  he  dies  before  that  age,  then  that  the 
same  shall  be  paid  to  my  two  daughters,  Margaret  and 
Martha,  their  executors,  &c."  The  testator  died  in  1730. 
The  question  was,  whether  the  settlement  in  1698  was  a 
proper  execution  of  the  articles  of  1677 ;  and  if  not, 
whether  the  general  devise  to  the  plaintiff  should  be  taken 
as  a  satisfaction  for  what  he  was  entitled  to  under  the 
articles  of  1677? 

Lord  Chancellor  Talbot — ^It  cannot  be  doubted  but  Abstract  of 
that,  upon  application  to  this  Court  for  the  carrying  into  ^"  ^ 
execution  the  articles  of  1677,  the  Court  would  have 
decreed  it  to  be  done  in  the  strictest  manner,  and  would 
never  leave  it  in  the  husband's  power  to  defeat  and  annul 
everything  he  had  been  doing ;  and  the  nature  of  the  pro- 
vision is  strong  enough  for  this  purpose,  without  any 
express  words,  and  I  must,  therefore,  consider  what  was 
the  operation  of  the  deed  of  1698,  which  is  declared  to  be 
in  performance  of  the  true  intent  and  meaning  of  the 
articles.  If  it  be  so,  all  is  well ;  but  if  it  be  not,  it  only 
shows  that  the  parties  intended  it  so  but  were  mistaken. 

K  2 
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So  was  the  case  of  West  v.  Erriaaey^  where  the  articles  were, 
by  the  House  of  Lords,  decreed  to  be  made  good ;  and  the 
same  mast  be  done  in  this  case,  if  nothing  intervenes  to 
prevent  it.  The  settlement  in  1716  has  been  called  a 
satisfiEUstion  for  those  articles ;  but  to  me  it  appears  neither, 
an  actual  satisfaction  nor  to  have  been  intended  as  such. 
The  grandfather  had  done  that  in  1698,  which  he  appre- 
hended to  be  a  satisfaction  of  the  articles ;  but  this  deed 
proceeds  upon  considerations  quite  different  from  those  of 
the  articles,  the  persons  claiming  under  this  being  pur- 
chasera  for  a  consideration  entirely  new,  the  limitations 
being  entirely  different;  and,  therefore,  it  would  be  absurd 
to  call  this  a  satisfaction  for  another  thing  it  hath  nothing 
to  do  with.  The  next  thing  to  be  considered  is  the  fine 
levied  in  1723,  by  the  grandfather ;  the  intent  whereof 
was  to  have  the  absolute  ownership  of  those  lands  in  him. 
And  one  reason  why  no  application  hath  been  made  till 
now  to  have  those  articles  carried  into  execution,  might  be 
that  during  the  grandfather's  life  nobody  was  entitled  to 
anything  in  possession  under  them.  Then  comes  the  will 
in  1723,  whereby  he  gives'  pai-t  of  those  lands,  settled  in 
1698,  to  his  daughters ;  thereby  showing  his  apprehension 
to  be,  that,  by  a  fine,  he  had  given  himself  a  power  of  dis- 
posing of  them  ;  and  it  would  be  a  very  strained  construc- 
tion to  say  that  he  intended  this,  not  as  a  present  devise  to 
his  daughters,  but  to  take  effect  out  of  the  reversion  of 
the  lands  comprised  in  the  articles.  The  next  thing  is 
the  devise  to  the  trustees  for  his  grandson,  the  plaintiff, 
upon  his  attaining  the  age  of  twenty-one;  and  the 
question  here  is,  whether  the  general  words  shall  ever  pass 
lands  not  capable  of  the  limitation  in  the  will  ?  What 
makes  his  intent  clear  is,  that  he  hath  devised  part  of  those 
lands  to  his  daughters,  and  he  must  have  looked  upon 
himself  as  master  of  the  one  part  as  well  as  the  other ;  I, 
therefore,  think  his  intent  was  clear  to  pass  these  lands  by 
the  will ;  and,  if  so,  we  must  now  consider  what  would  be 
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the  effect  of  this  wilL  If  the  plaintiff  has  a  lien  upon  the 
lands  of  the  articles,  then  he  may  stand  to  them  if  he 
pleases ;  but  when  a  man  takes  upon  him  to  devise  what 
he  had  no  power  over,  upon  a  supposition  that  his  will  will 
be  acquiesced  under,  this  Court  compels  the  devisee,  if  he 
will  take  advantage  of  the  will,  to  take  entirely,  but  not 
partially  under  it :  as  was  done  in  Noys  A  Mordaunt's 
case;  there  being  a  tacit  condition  annexed  to  all  devises 
of  this  nature,  that  the  devisee  do  not  disturb  the  disposi- 
tion which  the  devisor  hath  made.  The  only  difficulty  in 
the  present  case  is,  that  what  is  given  to  the  plaintiff  is 
precarious,  nothing  being  given  to  him  if  he  dies  before 
twenty-one,  and  if  after,  then  but  an  estate  for  life ;  and 
that  he  appears  before  the  Court  in  the  favourable  light  of 
being  heir-at-law ;  but  this  will  not  alter  the  case.  The 
estates  which  the  testator  has  given  him  were  undoubtedly 
in  his  power ;  he  hath  given  them  to  trustees  until  his 
grandson  attain  twenty-one,  and  has  disposed  of  them  in 
such  a  manner  as  that  there  can  never  be  any  undisposed 
residue  to  go  to  the  plaintiff  as  heir-at-law ;  and  surely  it 
is  as  much  in  the  power  of  the  Court  to  make  this  bequest, 
thus  limited  to  be  a  satisfaction,  if  the  party  will  stand  to 
the  will,  as  in  the  other  cases. 

[It  was  decreed  that  the  plaintiff  should  have  six 
months  after  coming  of  age,  to  make  his  election,  whether 
he  would  stand  to  the  will  or  the  articles.] 

Hence,  whei'e  a  testator  devises  whai  he  has  no  power 
over,  upon  a  supposition  that  his  will  wiU  be  acquiesced 
wilder,  the  Court  compels  the  devisee,  if  he  will  take  ad- 
vantage  of  the  will,  to  take  entirely,  Imt  not  partially 
under  it ;  tltere  being  a  tacit  condition  annexed  to  all 
devises  of  this  nature,  that  the  devisee  do  not  disturb  the 
disposition  which  the  devisor  has  made. 
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COOFEB    V.    COOFEB. 

Temp.  1874. 
[Law  Reports,  7  English  and  Irish  Appeal  Cases,  53.] 

GaM.  A.  GAVE  a  Certain  estate,  P.  H.  (together  with  personal 

property,)  to  trustees  on  trust  after  his  widow*s  death  to 
sell  and  hold  the  proceeds,  with  his  other  property,  in 
trust  for  any  one  of  his  children,  in  such  form  and  manner 
as  his  widow  before  a  certain  fixed  period  should  appoint. 
A.  died,  leaving  three  sons,  W.  H.,  R.  E.,  and  F.  J.  Before 
the  expiration  of  the  fixed  period  the  widow  executed  a 
deed  by  which  after  disposing  of  other  property,  she 
directed  the  proceeds  of  P.  H.  to  be  divided  equally 
among  the  three  sons.  The  deed  reserved  to  her  a  power  of 
revocation.  She  afterwards,  believing  that  she  still  possessed 
power  to  dispose  of  the  estate,  made  a  will,  by  which  she 
gave  this  estate  of  P.  H.  to  W.  H.  the  eldest  son,  and  then, 
by  different  successive  codicils,  gave  benefits  to  the  other 
two  sons,  and  a  special  legacy  to  each  of  the  two  children 
of  R.  K  (the  only  one  of  the  three  sons  who  had  married). 
R  £.  died  before  his  mother,  intestate.  On  her  death  a 
suit  was  instituted,  in  which  it  was  declared  that,  so  far  as 
the  estate  of  P.  H.  was  concerned,  her  will  (which  could 
only  speak  from  the  date  of  her  death,  and  therefore  long 
after  the  expiration  of  the  period  fixed  for  the  making  of 
the  appointment)  was  inoperative.  W.  H.  then  filed  a  bill 
to  compel  the  two  children  of  R.  E.,  and  also  his  youngest 
brother,  F.  J.,  to  elect  between  their  claims  under  the  deed, 
and  under  the  will  and  codicils ;  and  this  was  an  appeal 
against  a  decision  of  the  Lords  Justices,  who  had  reversed 
the  decision  of  the  Vice-Chancellor. 
Abitnct  of  The  Lord  Chancellor  (Lord  Cairns.) — The  testatrix  not 
jud^en  %    Q^jjjjjg  p^  g^  j^jj^j  having  no  disposing  power  over  it,  her 

attempt  to  dispose  of  it  by  her  will  clearly  would  raise  a 
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case  of  election  against  any  person  who,  taking  under  her 
will,  might  be  found  to  have  an  interest  in  the  P.  H. 
estata  When  the  will  was  made  all  the  sons  were  alive. 
At  the  time  the  principal  codicil  was  made  R  H.  had  died 
intestate,  and  by  that  codicil  large  pecuniary  benefits  were 
given  to  the  appellants.  Large  benefits  were  also  given 
to  F.  J.  the  youngest  son.  As  regards,  therefore,  the 
persons  interested  in  the  proceeds  of  the  sale  of  P.  H.,  the 
eldest  son  would  take  P.  H.  by  the  will,  and  one-third  of 
the  proceeds  of  P.  H.  under  the  appointment  As  to  him, 
therefore,  no  question  with  regard  to  election  would  be 
material.  Ab  regards  the  youngest  son,  he  would  take  one 
third  of  the  proceeds  of  the  P.  H.  estate  under  the  appoint- 
ment by  deed,  and  he  would  take  pecuniary  benefits  under 
the  will.  As  to  him,  in  the  suit  in  which  the  present 
decree  was  made,  a  case  of  election  was,  under  the  circum- 
stances, insisted  on  by  the  bill.  Effect  was  given  to  that 
case  of  election  by  the  decree,  and  from  that  decree,  as  to 
him,  there  is  no  appeal,  and  I  apprehend  there  could  be  no 
appeal  Whether  he  took  the  land  as  land,  or  in  the 
shape  of  money  arising  from  its  sale,  is  immaterial  In  the 
eye  of  the  Court  of  Equity  he  was  in  substance  the  owner 
of  one-third  of  the  P.  H.  estate,  and,  as  such,  he  was 
clearly  bound  to  elect  between  that  right  under  the  ap- 
pointment and  the  benefits  given  by  the  will  The  second 
son  had  died  intestate — ^the  one-third,  to  which,  had  he 
lived,  he  would  have  been  entitled,  was  part  of  his 
estate. — ^The  case,  as  to  the  principle,  may  be  considered 
as  if  there  had  only  been  one  next  of  kin,  in  which  case 
there  would  have  been  no  difficulty  in  arriving  at  the 
conclusion  that  just  as  the  third  son  was  in  substance  the 
owner  of  one-thii*d  of  the  P.  H.  estate,  so  in  substance 
this  sole  next  of  kin  of  the  second  son  was  the  owner  of 
the  remaining  third,  subject  only  to  the  payment  of  the 
debts  and  expenses.  No  doubt  the  right  of  a  next  of  kin 
is  a  right  which  can  only  be  asserted  by  calling  on  the 
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administrator  to  perform  his  duty,  which  may  require  the 
Gonversion  of  the  estate  into  money  for  the  purpose  of 
paying  debts  and  legacies.    But  I  apprehend  that  the 
rule  of  law,  or  the  rule  laid  down  by  the  statute,  which 
requires  the  conyersion  of  an  intestate's  estate  into  money, 
is  a  rule  introduced  simply  for  the  benefit  of  creditors,  and 
for  the  facility  of  division;   but  as  regards  substantial 
proprietorship,  the  right  of  the  next  of  kin  remains  clear 
to  every  item  forming  the  personal  estate  of  the  intestate, 
subject  only  to  those  paramount  claims  of  creditors.    If 
we  look  on  the  Statute  of  IHstrihutions,  as  I  think  we 
ought  to  look  on  it,  as  in  substance  nothing  more  than  a 
will  meuie  by  the  Legislature  for  the  intestate,  and  liken 
this  to  the  case  of  a  person  having  made  a  will,  and  having 
directed  his  debts  and  expenses  to  be  paid,  and  having 
given  over  his  clear  residue  to  his  three  children  and  his 
widow— it  will  be  clear  that  the  residuary  legatees  under 
such  a  will  had  a  clear  and  tangible  interest  in  specie  in 
the  P.  H.  estate,  just  in  the  same  way  as  F.  J.  who  directly 
took  one-third  of  the  proceeds  of  the  estate.     The  two 
children,  who  are  two  of  the  next  of  kin  of  the  second 
brother^  take  benefits  under  the  will ;  they  also  take,  in 
substance,  an  interest  in  an  aliquot  share  of  the  proceeds 
of  the  sale  of  the  P.  H.  estate,  as  next  of  kin  of  their 
father,  and  they  must  elect  between  their  interest  under 
the  will,  and  their  interest  which  would  be  in  opposition 
to  the  will.    The  rule  does  not  proceed  either  upon  an 
expressed  intention,  or  upon  a  conjecture  of  a  presumed 
intention,  but  it  proceeds  on  a  rule  of  equity,  founded 
upon  the  highest  principles  of  equity,  and  as  to  which  the 
Court  does  not  occupy  itself  in  finding  out  whether  the 
rule  was  present  or  not  to  the  mind  of  the  party  making 
the  will. 

Lord  Hatherley, — ^Although  the  law  which  has  for  a 
very  long  period  been  laid  down  on  this  subject  was  for  a 
time  a  little  open  to  doubt  and  difficulty  as  to  the  exact 
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expression  which  ought  to  be  given  of  the  principle  on 
which  it  was  founded,  viz.,  whether  it  should  be  condi- 
tional, including,  therefore,  forfeiture  in  the  event  of  any 
one  taking  under  a  will  endeavouring  to  disappoint  it,  or 
should  be  compensative,  yet  still  the  main  principle  was 
never  disputed,  that  there  is  an  obligation  on  him  wbo 
takes  a  benefit  under  a  will  or  other  instrument  to  give 
full  effect  to  that  instrument  under  which  he  takes  a 
benefit ;  and  if  it  be  found  that  that  instrument  purports 
to  deal  with  something  which  it  was  beyond  the  power  of 
the  donor  or  settlor  to  dispose  of,  but  to  which  effect  can 
be  given  by  the  concurrence  of  him  who  receives  a  benefit 
under  the  same  instrument,  the  law  will  impose  on  him 
who  takes  the  benefit  the  obligation  of  carrying  the  in- 
strument into  full  and  complete  force  and  effect.    The  law 
inquires  on  the  death  of  the  testator,  when  the  will  comes 
into  operation,  what  is  his  intention,  as  expressed  on  the 
whole  will,  with  reference  to  the  disposition  of  that  wbicb 
he  considers  to  be  his  property;  and  it  being  found  clearly 
and  distinctly  (for  it  must  be  clearly  and  distinctly  found) 
that  he  has  expressed  his  intention  of  disposing  of  what 
belongs  to  another,  when  once  that  is  ascertained  com- 
pletely, there  is  nothing  else  which  the  law  implies,  with 
regard  to  his  intention,  beyond  the  ordinary  intent  implied 
in  every  man  who  affects  by  a  legal  instrument  to  dispose 
of  property,  that  he  intends  all  that  he  has  expressed,  and 
among  other  things,  that  he  intends  to  dispose  of  property 
as  to  which  he  has  so  expressed  an  intention,  though  it 
really  does  not  belong  to  him.    When  once  that  intention 
is  ascertained  there  is  nothing  else  remaining  to  be  done, 
with  reference  to  election,  than  to  see  who  is  in  possession 
and  who  is  the  real  owner  of  the  property ;  and  if  you  find 
him,  who  is  the  real  owner,  at  the  same  time  taking  a 
benefit  under  the  will  which  has  erroneously  endeavoured 
to  dispose  of  his  property,  then  he  must  give  effect  to  that 
intention,  though  founded  in  error,  by  either  abandoning 
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all  his  interest  under  the  will,  or  making  compensation  to 
the  extent  of  the  value  of  the  disappointed  intention  of  the 
testator. 

In  cor  Conrta  we  have  engxafted  upon  the  primary  doctrine  of 
election,  the  equity,  as  it  may  be  termed,  of  oompetuafton.    Suppose 
a  testator  gives  his  estate  to  A.,  and  directs  that  the  estate  of  A.,  or 
any  part  of  it,  should  be  given  to  B.    If  the  devisee  will  not  comply 
with  the  provision  of  the  will,  the  Courts  of  equity  hold  that  another 
condition  is  to  be  implied  as  arising  out  of  the  will  and  the  conduct 
of  the  devisee ;  that  inasmuch  as  the  testator  meant  that  his  heir-at- 
law  should  not  take  his  estate  which  he  gives  A.,  in  consideration  of 
his  giving  his  estate  to  B. ;  if  A.  refuses  to  comply  with  the  will,  B. 
shall  be  compensated  by  taking  the  property,  or  the  value  of  the 
property,  which  the  testator  meant  for  him,  out  of  the  estate  devised, 
though  he  cannot  have  it  out  of  the  estate  intended  for  him.    (Lord 
Eldan,  in  Ker  v.  JYauchopey  1  Bligh,  25.)    In  the  event  of  election  to 
take  against  the  instrument,  Courts  of  equity  assume  jurisdiction  to 
sequester  the  benefit  intended  for  the  refractory  donee,  in  order  to 
secure  compensation  to  those  whom  his  election  disappoints.    The 
surplus  after  compensation  does  not  devolve  as  undisposed  of,  but  is 
restored  to  the  donee,  the  purpose  being  satisfied  for  which  alone  the 
Court  controlled  his  legal  right.     (Note  to  Oretton  v.  Haioard,  1 
Swanst  433.)    The  doctrine  of  election  never  can  be  applied  but 
where,  if  an  election  is  made  contrary  to  the  will,  the  interest  that 
would  pass  by  the  will  can  be  laid  hold  of,  to  compensate  for  what  is 
taken  away  ;  therefore,  in  all  cases  there  must  be  some  free  dispos- 
able property  given  to  the  person,  which  can  be  made  a  compensation 
fur  what  the  testator  takes  away,    {l^xd  L<ntghbor(mgh,  m  Briitowe 
v.  IVarde,  2  Ves.  jr.  p.  336.) 

The  difficulty  of  sustaining  a  cose  of  election  is  always  much 
greater  where  the  testator  has  a  partial  interest  in  the  property  dealt 
with,  tlian  where  he  purports  to  devise  an  estate  in  which  he  has  no 
interest  at  all.  For  if  the  testator  has  some  interest,  the  Court  will 
lean  as  far  as  possible  to  a  construction  which  would  make  him  deal 
only  with  that  to  which  he  is  entitled.  (1  Wh.  &  Tud.  L.  C.  Eq. 
382,  citing  Lard  Rancliffe  v.  Lady  Parkyju,  6  Dow.  186  ;  Henry  v. 
Henry,  6  L.  R.  Eq.  286  ;  and  other  cases.) 

The  intention  to  dispose  mufst,  in  all  cases,  appear  by  the  wiU 
alone.  In  cases  which  require  it,  the  Court  may  look  at  external 
circumstance?,  and  consequently  receive  evidence  of  such  circum- 
stances for  the  purpose  of  ascertaining  the  meaning  of  the  terms  used 
by  the  testator.  But  parol  evidence  is  not  to  be  resorted  to  except  for 
the  purpose  of  proving  facts  which  make  unintelligible  something 
in  the  will  which,  without  the  aid  of  intrinsic  evidence,  cannot  be 
understood.    (Lord  LangdaU,  in  ClemenU<m  v.  Gundy^  1  Kee.  309.) 
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The  rule  as  to  election  is  to  be  applied  as  between  a  gift  under  a 
will,  and  a  claim  dehors  the  will,  and  adyerse  to  it,  and  is  not 
to  be  applied  as  between  one  clause  in  a  will  and  another  clause  in 
the  same  will,  (t/omes,  V.-C,  in  WoUcuUm  v.  King^  L.  R.  8  Eq. 
165.) 

The  doctrine  does  not  apply  where  creditors  take  the  benefit  of  a 
devise  for  payment  of  debts,  and  also  enforce  their  legal  light 
against  other  funds  disposed  of  by  the  will  {Kidney  v.  Cwsnnakerf 
12  Ves.  136.) 

Wheie  the  party  to  elect  is  an  infant,  the  election  is  sometimes 
postponed  until  he  attains  his  minority ;  but  in  some  cases  a 
reference  has  been  ordered  to  inquire  what  would  be  most  beneficial 
for  him.  A  like  inquiry  is  sometimes  directed  in  the  case  of  a 
married  woman,  with  respect  to  whom  the  practice  of  the  Court 
seems  unsettled.  In  Cooper  v.  Cooper  {sup,)  it  was  stated  that  a 
married  woman  cannot  declare  an  election. 


Estates  by  Implication. 


OABDNXIR    V.    BHKLDON. 

Temp.  20  &  21  Car.  11. 
[Vaughan's  Repobts,  269 ;  Tud.  L.  C.  Conv.  641.] 

The  following  were  the  principal  points  laid  down  by 
the  Court  in  this  case  : — 

1.  Estates  by  implication  are  not  favoured  in  law, 
though  allowed  in  wills  with  due  restrictions. 

2.  An  heir-at-law  cannot  be  disinherited,  except  by 
necessary  implication. 

3.  The  mere  fact  that  some  other  property  is  given  to 
a  person  by  one  part  of  a  will  does  not  of  itself  prevent 
such  person  taking  other  property  by  necessaiy  implication 
in  another  part  thereof. 

4.  A  devise  to  B.  after  the  death  of  A.  gives  A.  an 
estate  for  life  by  implication,  if  B.  be  heir-at-law  of  the 
testator,  but  no  estate  if  he  be  not  heir-at-law. 

The  implication  of  a  life  interest  to  a  person,  from  a  devise  over 
on  his  death  to  the  heir-at-law,  will  not,  it  seems,  arise,  if  there 
be  a  residuary  devise,  inasmuch  as  that  disposes  of  the  necessaiy 
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preBumption  which  is  essential  in  order  to  confer  a  life  estate  by  im- 
plication ;  and  the  case  stands  upon  precisely  the  same  footing  as 
a  devise  made  to  a  stranger  instead  of  the  heir.  (Tud.  L.  C.  Conr. 
659.)  With  regard  to  perwnal  property,  it  seems  clear  that  if  there 
were  a  beq^uest  after  the  death  of  A.  to  B.,  a  stranger,  A.  will  not 
take  a  life  estate  by  implication,  but  if  the  gift  be  after  the  death  of 
A.  to  the  person  or  persons  who  is  or  are  the  next  of  kin  of  the  tes- 
tator, then  by  analogy  to  the  cases  where  there  is  a  devise,  after  the 
death  of  a  particular  person,  to  the  heir-at-law,  A.  will  be  held  to 
take  a  life  estate  by  implication.  But  the  principle  is  not  applicable 
to  the  case  where  the  will  contains  an  immediate  residuary  bequest, 
for  if  there  were  such  residuary  bequest,  the  interest  during  the  life 
of  A.  would  pass  thereby,  and  there  would  be  no  reason  to  imply 
a  life  estate  in  A.  (lb.,  660,  citing  Stevtns  v.  Hale,  2  Drew.  & 
Sm.  88.) 
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SHELLEY'S    CASE, 
Temp,  23  Eli&, 
[1  Coke's  Reports,  936 ;  Tcd.  L.  C.  Con  v.  607.] 

Bale.  Where  the  ancestor  takes  an  estate  of  freehold,  and  in 

the  same  gifl  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs,  or  tfae  heins  of  his 
body,  the  word  IvdrB  is  a  word  of  limitation  and  not  of 
purchase,  so  that  the  ancestor  takes  the  whole  estate  com- 
prised in  the  term,  that  is  to  say,  in  the  first  case,  an 
estate  in  fee  simple,  and  in  the  second  an  estate  in  fee 
tail. 

This  rule,  although  called  '*  the  rule  in  Shelley's  Case,"  is  much 
older.  It  was  stated  in  the  arguments  in  that  case  with  great 
clearness,  but  its  origin  is  unknown. 

The  rule  ai)plies  to  xmJiXi  as  well  as  to  deeds,  {fit  WTiUe^s  sale  to 
Hvidle,  37  L.  T.  Rep.  (N.  S.)  674.) 

The  two  limitations  must  be  in  the  same  instrument.  (Doe  d. 
Fonnereau  v.  Fonnereau,  Dougl.  470.)  But  for  this  purpose  a  will 
and  codicil  will  be  taken  as  one  instrument.    (2  Jarm.  Wills,  368.) 

The  rule  applies  where  the  limitations  are  equitable,  as  well  as 
where  they  are  legal ;  but  not  where  one  is  legal  and  the  other 
equitable. 
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In  conveying  a  fee  simple  by  deedy  proper  words  of  inheritanoe 
must  be  used^  as  ^  to  A.  and  his  heirs  ; "  if  the  conveyance  were  "  to 
A.  for  ever/'  '^  to  A.  and  his  assigns  for  ever ; "  A.  would  only  take 
an  estate  for  life.  (Litt.  s.  1.)  So  if  there  be  a  conveyance  to  a  man 
^  or  his  heirs,"  or  to  two  persons, ''  et  hcaredibuif"  omitting  **  iuu,''  or 
to  a  man  ''  and  his  successors/'  he  will  take  only  a  life  interest.  But 
if  the  land  were  conveyed  to  one  person  '*  ei  hceredibug/*  omitting 
"  $uis"  the  fee  would  pass.  (Co.  Litt.  86.)  The  reason  wherefore 
the  law  is  so  precise  to  prescribe  certain  words  to  create  an  estate  ol 
inheritance,  is  for  avoiding  of  uncertainty,  the  mother  of  contention 
and  confusion.  (Co.  Litt.  9a.)  The  word  heirs^  howevery  is  not 
always  absolutely  necessary  to  pass  the  fee  by  deed ;  in  some  cases 
it  cannot  be  used,  e.  g.^  in  a  conveyance  to  a  corporation ;  where  the 
proper  word  of  limitation  is  mcceaaorn. 

Words  of  limitation  are  not  necessary  in  order  to  confer  an  estate 
in  fee  hy  loiU,  it  having  been  enacted  by  the  1  Vict  c.  26,  with 
respect  to  wills  executed  after  the  Slst  Dec.  1837,  that  where  any  real 
estate  shall  be  devised  to  any  person  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  simple,  or  other,  the 
whole  estate  or  interest  which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  unless  a  contrary  intention  shall  appear 
by  the  will.  (s.  28.)  The  absence  of  words  of  limitation  in  one 
devise,  after  their  use  by  the  testator  in  anotlier,  will  not  show  such 
a  contrary  intention.     (IViaden  v.  IFisden,  2  Sm.  &  QiS,  396.) 

In  order  to  the  creation  of  an  estate  tail  by  deed,  words  both 
of  inheritance  and  procreation  must  be  used.  Thus  if  a  person  give 
lands  or  tenements  to  a  man  and  his  seed,  or  the  issue  or  children  of 
his  body,  he  will  only  take  an  estate  for  life,  because  there  are  no 
words  of  inheritance.  In  a  special  case  the  word  "  heir,"  in  the  sin- 
gular number,  may  be  sufficient  to  create  an  estate  taiL  A  gift, 
however,  may  be  good  without  words  of  inheritance  By  reference  to 
another  limitation  where  there  are  words  of  inheritance.  Thus,  if  a 
man  give  lands  to  A.,  and  the  heirs  of  his  body,  remainder  to  B.  in 
manner  aforesaid,  B.  will  take  an  estate  taiL  The  words  ''of  the 
body  "  are  not  strictly  required,  as  words  amounting  to  so  much  will 
be  sufficient.  Thus,  if  land  be  given  to  B.  and  the  heirs  which  the 
same  B.  shall  lawfiUly  beget  on  his  first  wife,  tliis  will  be  a  good 
estate  in  tail  special,  although  B.  had  no  wife  at  the  time  of  the  gift, 
and  without  the  words  "  of  the  body."  So  if  lands  be  given  to  a 
man  *'  and  to  his  heirs  which  he  shall  b^^t  of  his  wife,"  or  to  a  man 
'<  and  the  heirs,  de  came  $ud,  or  to  a  man  and  the  heirs  d$  $$"  (Co. 
Litt  20a,  206.) 

Technical  expressions  are  not  necessary  in  order  to  the  creation  of 
an  estate  tail  by  will ;  because  the  Courts  give  effect  as  far  as 
may  be  to  the  presumable  intention  of  the  testator.  The  following 
are  among  the  expreasions  which  have  been  held  to  confer  such  an 
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estate:  A  devise  to  a  man  and  hia  seed,  or  to  a  man  and  his  issue  ;  or 
to  A.  and  his  heirs  lawfully  begotten,  or  his  heirs  lawfully  begotten, 
for  ever ;  or  to  A.  and  his  heirs  male,  or  his  right  heirs  male,  or  his 
right  heirs  male,  for  ever  ;  or  his  right  heirs  by  B.  his  wife,  for  ever. 

Where  a  testator  devised  certain  freehold  houses  unto  A.,  B.,  and 
C,  in  equal  shares,  ''  during  only  their  natural  lives,"  and  after  their 
decease  gave  and  bequeathed  ^  the  said  freehold  estate  unto  the  next 
lawful  heir  of  A  all  the  said  freehold  estate  for  ever ; "  it  was  held 
that  the  limitation  fell  within  the  rule  of  Shelley* s  com,  and  that  A. 
took  an  estate  in  fee.    {FiiUffr  v.  CKamier^  L.  R.  2  £q.  682.) 

The  following  extracts  from  the  judgment  of  Aldersoity  B.,  in  Leee 
V.  Mosley  (1  V;  &  Coll.  Ex.  Ca.  589),  upon  the  construction  of  tech- 
nical words  in  a  devise  are  worthy  of  attention.  '<  Upon  a  careful 
examination  of  the  authorities,  we  think  that  it  may  be  safely  laid 
down  as  a  rule,  that  in  a  devise  technical  words,  or  words  of  definite 
meaning,  sludl  always  be  construed  according  to  their  legal  or  definite 
effect,  unless,  from  other  inconsistent  words  in  the  will,  it  be  quite 
clear  that  they  are  used  in  some  other  definite  sense.  Thus  if  the 
words  'heirs  of  the  body,'  which  are  technical  words,  properly 
admitting  only  of  one  meaning,  are  useil,  it  becomes  necessary  to 
show  affirmatively  that  the  testator  meant  clearly  to  use  them  as 
words  of  purchase,  or,  more  correctly,  as  words  descriptive,  not  of 
'  all  the  descendants  of  the  body,  but  of  one  definite  class  only  of 
such  descendants.  It  is  not  enoiigh  to  raise  a  reasonable  doubt 
w^hether  he  intended  to  use  them  as  words  of  limitation,  or  to  show 
a  probable  conjecture  that  he  intended  to  designate  children  only  by 
that  phrase.  Another  instance  of  the  application  of  the  rule  may  be 
found  in  that  class  of  cases  in  which  'sons'  or  'children,'  which 
in  their  proper  sense  are  words  of  purchase,  have  been  held  to 
be  words  of  limitation.  There,  in  like  manner,  it  must  be  demon- 
strated from  the  will  affirmatively  and  clearly,  that  by  these  expres- 
sions the  testator  meant  all  the  descendants  of  the  body  to  take 
as  heirs.  There  is,  however,  a  third  class  of  cases,  where  a  testator 
uses  in  his  will  an  expression,  in  its  ordinary  use  not  of  a  technical 
nature,  and  capable  of  more  meanings  than  one.  Now  here  the 
investigation  takes  a  different  course.  It  will  be  merely  directed  to 
the  solution  of  the  question,  in  what  sense  the  testator  intended  to 
use  the  expression,  and  to  ascertain  whether  the  evidence  preponde- 
rates in  favour  of  the  one  rather  than  the  other  meaning  or  meanings 
of  the  word  in  question ;  regard  being  always  had  to  the  primd  facie 
sense,  or  to  tliat  in  which  the  word  is  most  ordinarily  used,  in  weigh- 
ing the  evidence  contained  in  the  will  upon  which  the  Court  is 
ultimately  to  decide."  And  in  reference  to  the  authorities  upon  the 
meaning  of  the  word  "  issue,"  the  learned  judge  says :  ''  In  all 
of  them  it  is  treated  as  a  word  capable  of  being  used  in  different 
senses,  either  as  including  all  descendants,  in  which  case  it  is  of 
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course  a  woxd  of  limitation,  or  as  confined  to  immediate  descendants, 
or  some  particular  class  of  descendants  living  at  a  given  time. 
Probably  it  will  be  found  most  frequently  used  in  the  former  sense, 
and  it  therefore  most  frequently  has  the  efifect  of  giving  an  estate  tail 
to  the  ancestor.  It  might  even  perhaps  be  conceded  that  this  is 
^•mAfa/dt  its  meaning.  But  the  authorities  clearly  show  that  what- 
ever be  the  primd  facie  meaning  of  the  woixl '  issue,'  it  will  yield  to 
the  intention  of  the  testator  to  be  collected  from  the  will ;  and  that 
it  requires  a  less  demonstrative  context  to  show  such  intention  than 
the  technical  expression  of '  heirs  of  the  body '  would  do." 

In  the  case  of  an  executory  trust,  where  some  further  act  is  neces- 
sary to  be  done  by  the  author  of  the  trust  or  the  trustees  to  give 
effect  to  it,  as  in  the  case  of  marriage  articles,  or  as  in  the  case  of  a 
will  where  property  is  vested  in  trustees  in  trust  to  settle  or  canveyy 
Courts  of  et^uity  will  not  construe  the  limitations  with  legal  strictness 
so  as  to  give  effect  to  the  rule  in  Shellei/s  case,  which  ia  a  rule  of  law 
and  not  of  construction  ;  but  will  mould  the  trusts  according  to  the 
intetit  of  the  person  who  created  them.     There  is,  however,  a  distinc- 
tion between  executory  trusts  in  marriage  articles  and  wills ;  the 
object  and  purpose  of  the  former  furnishing  an  indication  of  inten- 
tion which  must  be  wanting  in  the  latter.     (Tud.  L.  C.  Conv.  539, 
540.)    When  the  object  is  to  make  a  provision,  by  the  settlement  of 
an  estate,  for  the  issue  of  a  marriage,  it  is  not  to  be  presumed  that 
the  parties  meant  to  put  it  in  the  power  of  the  father  to  defeat 
that  purpose  and  appropriate  the  estate  to  himself.    If,  therefore,  the 
agreement  is  to  limit  an  estate  for  life,  with  remainder  to  the  heirs  of 
the  body,  the  Court  decrees  a  strict  settlement  in  conformity  to  the 
presumable  intention  ;  but  if  a  will  directs  a  limitation  for  life,  with 
remainder  to  the  heirs  of  the  body,  the  Court  has  no  such  ground 
for  decreeing  a  strict  settlement    A  testator  gives  arbitrarily  what 
estate  he  thinks  fit ;  there  is  no  presumption  that  he  means  one 
quantity  of  interest  rather  than  another — an  estate  for  life  rather 
than  in  tail  or  in  fee.    The  subject  being  mere  bounty,  the  intended 
extent  of  that  bounty  can  be  known  only  from  the  words  in  which  it 
is  given  ;  but  if  it  is  clearly  to  be  ascertained  from  anything  in  the 
wiU,  that  the  testator  did  not  use  the  expressions  which  he  has 
employed  in  their  strict  technical  sense,  the  Court,  in  decreeing  such 
settlement  as  he  has  directed,  will  depart  from  his  words  in  order  to 
execute  his  intention.  (Sir  W.  Grant,  M.  R.,  in  Blackburn  v.  Stables, 
2  V.  &  B.  369.) 

With  regard  to  personal  property  a  rule  has  sprung  up  similar  to 
the  rule  in  SheUey*s  case ;  thus,  if  personalty  is  settled  in  trust  for 
A.  for  life,  and  after  his  decease  in  trust  for  his  executors,  adminis- 
trators, and  assigns,  A.  will  be  entitled  absolutely.  (Wms.  Pers. 
Prop.) 
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WZUyS    0A8B. 

Temp.  41  Eliz, 
[6  Coke's  Befobts,  16  h ;  Tud.  L.  C.  Cony.  581.] 

Bale.  Whebe  there  is  a  devise  to  a  person  and  his  children 

or  issue,  and  be  has  no  issue  at  the  time  of  the  devise, 
there  such  person  will  take  an  estate  tail. 

The  following  reason  fur  tliis  rule  is  given  by  Coke.  *<  The  intent 
of  the  devisor  is  numifest  and  ceitain,  that  the  devisee's  children  or 
issue  should  take,  and  as  inunediate  devisees  they  cannot  take, 
because  they  are  not  in  rerum  naturd  ;  and  by  way  of  remainder  they 
cannot  take,  for  that  was  not  the  devisor's  intent,  for  the  gift  is 
immediate,  therefore  such  words  shall  be  taken  as  words  of  limi- 
tation." 

It  must  be  allowed  that  children  in  their  natural  import  are  words 
of  purcliase,  and  not  of  limitation,  unless  it  is  to  comply  with  the 
intention  of  a  testator,  where  the  words  cannot  take  effect  any  other 
way ;  but  suppose  a  devise  was  to  A.,  and  after  his  death  to  his 
children,  here  it  is  a  word  of  purchase.  (Lord  Hardttncke,  in  Buffar 
V.  Bradford,  2  Atk.  220.)  But  if  a  man  devises  land  to  A.  and  to 
his  children  or  issue,  and  he  then  has  issue  of  his  body,  there 
the  express  intent  may  take  effect,  according  to  the  rule  of  the 
common  law,  if  no  manifest  intent  appears  in  the  will  to  the  con- 
trary ;  and,  therefore,  in  such  case,  they  shall  have  but  a  joint  estate 
for  life.    (Besolution  in  IFild's  cafic.) 

A  testator  devised  a  house  to  his  nieces  L.  and  E.,  and  to  their 
children,  and  if  they  should  not  have  any,  to  their  brother,  W,,  and 
his  children ;  '*  the  furniture  to  go  with  the  house."  Neither  of  the 
nieces  had  a  child  at  the  date  of  the  will,  but  both  had  children  bom 
afterwards.  It  was  held  that  the  rule  in  JFild*8  cfue  was  not  in* 
flexible,  and  that  the  gift  of  the  furniture  was  a  sufficient  reason  for 
not  vesting  estates  tail  in  the  nieces ;  and,  therefore,  that  the  nieces 
took  the  house  and  furniture  for  their  lives,  with  immediate  re^ 
mainders  to  the  children  of  each  coming  into  use  during  the  lives  of 
the  nieces.    (Grieve  v.  Grieve^  L.  B.  4  Eny  180.) 
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IiEVENTHOBPE    «.    A8HBIE. 
[Rollers  Abridomxnt,  831,  Pl.  1 ;  Tud.  L.  C.  Conv.  763.] 

Si  a.  possesse  d'un  term  pur  ans,  ceo  devise  al  B.  et  oZ 
Aeirea  maJeis  de  mn  corps  engendres,  et  puis  B.  morust 
sans  issue  male,  deins  le  term,  uncore  son  executors  ave- 
ront  le  residue  del  terme,  et  nemy  Texecutors  del  A«,  car 
ceo  est  UQ  void  limitation  del  grant  a  limiter  al  B.  et 
heires  males  de  son  corps,  car  son  heire  male  de  son  corps 
ne  puissoit  ceo  aver  sil  ust  ewe  ascun  issue  male,  mes  son 
executors,  pur  ceo  que  un  entaile  ne  poet  estre  dHun  terme, 
et  donque  ceo  est  un  devise  del  terme  absolutement  sans 
ascun  limitation,  et  issint  Texecutors  del  devisee  ceo  ave- 
ront,  et  la  ne  serra  ascun  reverter  al  executors  del  A.  le 
devisor  sur  mort  del  devisee  sans  issue  male,  P.  11  Car. 
B.  R.,  enter  Leventborpe  et  Ashbie,  resolve  per  Curiam 
sur  evidence  al  bar.  Et  ils  nolent  ceo  suffer  d'estre  trove 
specialment  pur  le  cleerenes,  pur  ceo  que  ils  disoient  que 
ad  estre  issint  adjudge  divers  temps. 

Hence,  words  which  would  confer  an  estate  tail  in  real 
estate,  give  an  absolute  interest  in  personal  estate. 

It  has  long  since  been  established,  that  a  bequest  to  a  person 
of  chattels,  whether  real  or  personal,  in  such  terms  as  would,  in  the 
case  of  a  devise  of  real  estate,  have  confened  upon  him  an  estate 
tail  will,  as  a  general  rule,  give  him  an  absolute  interest,  which  on 
his  death  will  go,  not  to  his  heir  in  tail,  but  to  his  personal  represen- 
tative. Thus  a  bequest  to  A.  and  the  heirs  of  his  body,  or  to  A. 
and  the  heirs  male  of  his  body,  will  give  A.  an  absolute  interest 
in  personal  property.  And  although  an  attempt  has  been  made 
to  restrain  the  rule  to  those  cases  where  there  has  been  a  limi- 
tation which  would  create  an  express  estate  tail  in  lealty  {At- 
Hnton  V.  Hutehinstm,  3  P.  Wms.  259  ;  Doe  v.  Lyde,  1  T.  R.  596), 
it  is  now  clearly  settled  that  it  also  extends  to  limitations  of  person* 
idty  by  which  an  estate  tail  in  realty  would  be  conferred  by  impliea- 
tion.  Thus  if  personal  estate  be  bequeathed  to  A.  generally,  to  A. 
for  life,  or  to  A.,  his  executors  and  administrators,  and  if  he  die 
vrithout  heirs  of  his  body  or  without  issue  then  over,  the  legatee  will 
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take  an  absolute  interest.    (Tud.  L.  C.  Oonv.  763,  764  ;  citing  Bigg 
y.  Bensley,  1  Bro.  C.  C.  187,  and  other  cases.) 

But  there  are  exceptions  to  the  general  rule.  Thus  the  words 
"heirs  of  the  body"  may  be  so  explained  by  the  context  as  to  have  the 
meaning  of  "children,*^  in  which  case  the  parent  will  take  for  life  only, 
and  the  children  as  purcliasers.  {Symers  v.  Jobson,  16  Sim.  267.)  And 
in  Sparling  y.  Parker  (29  Beay.  450),  where  there  was  a  bequest  of 
personal  estate  to  A.,  ^'  and  to  his  first  and  other  sons  after  him  in  the 
luual  mode  of  succession,^  Sir  J.  BonUUyy  M.R.,  held  that  A.  only  took 
a  life  estate.  And  where  the  testator  directed  his  trustees  to  permit 
his  grandnephew,  on  attaining  twenty-one,  to  receive  and  take  the 
interest  of  certain  trust  monies  during  his  natural  lifCj  and  after  his 
decease  gave  the  said  monies  to  the  issue  male  of  his  said  grandnephew, 
with  a  limitation  oyer  in  default  of  such  issue,  it  was  held  that 
the  grandnephew  took  only  a  life  interest,  (Knight  y.  EUis,  2  Bro. 
C.  C.  570 ;  and  see  Ex  parU  JVynch,  1  Sm.  &  Giff.  427.) 


Executory  Deinse. 


CADELL    V.    PATiMEK. 
Temp.  1833. 
[1  Claek  &  Fiwnbllby's  Rbpobts,  372  ;   Tud.  L.  C.  Conv.  360.] 
Qaeitions         In  this  case  the  following  questions  were  submitted  to 

for  the  ,      .    - 

judges.        the  judges  : — 

1.  Whether  a  limitation  by  way  of  executory  devise  is 
void,  as  too  remote,  or  otheinnrise,  if  it  is  not  to  take  effect 
until  after  the  determination  of  one  or  more  life  or  lives 
in  being,  and  upon  the  expiration  of  a  term  of  twenty-one 
years  afterwards,  as  a  term  in  gross,  and  without  reference 
to  the  infancy  of  any  person  who  is  to  take  under  such 
limitation,  or  of  any  other  person  ? 

2.  Whether  a  limitation  by  way  of  executory  devise  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect 
until  after  the  determination  of  a  life  or  lives  in  being, 
and  upon  the  expiration  of  a  term  of  twenty-one  years 
afterwards,  together  with  the  number  of  months  equal  to 
the  ordinary  period  of  gestation  ;  but  the  whole  of  such 
years  and  months  to  be  taken  as  a  term  in  gross,  and 
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without  reference  to  the  infancy  of  any  person  whatever, 
bom  or  en  ventre  sa  mire  t 

3.  The  same  question  as  Q.  2,  except  that  the  expression 
longest  period  of  gestation  was  substituted  for  ordinary 
period  of  gestation. 

The  opinion  of  the  judges  was  delivered  by  Bayley,  B.  Abstract  of 

T  t        /»  •  T  i  xT_       Opinion  of 

— ^In  answer  to  the  first  question,  I  am  to  return  the  the  judges, 
unanimous  opinion  of  the  judges  who  have  heard  the 
argument  that  such  a  limitation  is  not  too  remote,  or 
otherwise  void.  Upon  the  direct  authority  of  the  decision 
of  the  Court  of  Common  Pleas,  in  Beard  v.  Westcott 
(5  Taunt.  898),  and  the  dicta  by  Willes,  L.  C.  J.,  Lord 
Mansfield,  and  Lord  Kenyon,  and  the  rules  laid  down  in 
Blackstone  &  Feame,  we  consider  ourselves  warranted 
in  saying  that  the  limit  is  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards  without  reference  to  the 
infancy  of  any  person  whatever.  Upon  the  second  and 
third  questions,  the  unanimous  opinion  of  the  judges  is 
that  such  limitations  would  be  void  as  too  remote.  They 
consider  twenty-one  years  as  the  limit,  and  the  period  of 
gestation  to  be  allowed  in  those  cases  only  in  which 
gestation  exists. 

Hence,  a  limitation  by  way  of  executory  devise,  xvhich 
is  not  to  take  effect  until  after  the  determination  of  a  life 
or  lives  in  being,  and  a  term  of  twenty-one  years,  is 
valid;  and  a  further  period  is  aUowed  for  gestation, 
where  gestation  exists. 

Although  property  be  limited  eo  as  not  to  vest  until  after  the 
expiration  of  twenty-one  years,  if  the  limitation  be  to  persom  living 
at  the  testatof's  death,  it  will  not  be  void  on  account  of  remoteness. 
Thus  in  LacMan  v.  Reynolds  (9  Hare,  796),  where  the  testator 
directed  that  his  executors,  when  thirty  years  were  expired,  should 
order  all  his  property,  both  freehold  and  leasehold,  to  be  sold, 
and  two-thirds  thereof  to  be  divided  amongst  his  children  living 
at  that  period,  or  to  their  heirs  ;  Sir  G.  Turner,  V.-C/,  was  of  opinion 
that  the  word  "  or  **  ought  to  be  construed  as  ''  and."  His  Honour 
observed,  ^*  It  appears  to  me  that  this  amounts  to  no  more  than  a  gift 
to  such  of  several  persons  who  may  be  living  at  the  death  of  the 

o  2 
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testator  as  sball  be  Imng  at  the  end  of  thirty  years.  The  legacies 
are  vested  at  the  termination  of  a  life  in  being  at  the  death  of  the 
testator ;  and  they  are  not,  therefore,  liable  to  any  objection  on  the 
ground  of  remoteness.'*  (Tud.  L.  C.  Conv.  401.)  The  rule  is  appli- 
cable t<}  limitations  of  personal  as  well  as  of  real  estate.  (Lewis,  Perpet. 
169.)  The  period  from  which  the  time  allowed  by  the  rule  begins 
to  run,  when  the  limitations  are  created  by  deed,  is  firom  its  date  ; 
(7(2. 171)  when  by  will  it  is  from  the  death  of  the  testator,  {jnkti- 
ion  Y.  Ibbeison,  10  Sim.  615.) 

The  rule  against  perpetuities  is  applicable  to  remainders,  the  very 
origin  of  the  cypr^  doctrine  having  been  to  protect  remainders  from 
failure  through  remoteness.  "  The  doctrine  of  cy  pr^,"  said  Bolfe, 
B.,  in  Monypmny  v.  Bering  (16  M.  &  W.  428), "  in  reference  to 
questions  of  perpetuity,  arises  where  a  testator  gives  real  estate  to  an 
unborn  person  for  life,  with  remainder  to  the  first  and  other  sons  of 
such  person  in  tail  male,  or  with  remainder  to  the  first  and  other 
sons  of  such  person  in  tail  general,  with  remainder  to  the  daughters 
as  tenants  in  common  in  tail,  with  cross  remainders  amongst  them. 
In  such  a  case,  the  course  of  succession  designated  by  the  testator  is 
one  allowed  by  law,  but  the  direction  that  the  first  taker  should  take 
for  life  only,  with  remainder  to  his  children  as  purchasers,  is  illegal, 
as  tending  to  perpetuity.  In  such  cases,  the  law,  in  order  to  prevent 
the  testator's  intention  from  being  entirely  defeated,  has  treated  his 
expressed  intention  as  divisible  into  two  parts :  first,  the  intention 
that  the  first  taker  and  his  issue  male,  or  issue  general,  as  the  case 
may  be,  shall  all  take  in  succession,  according  to  the  legal  course  of 
descent ;  and,  secondly,  the  intention  that  the  first  taker  shall  take 
an  estate  for  life  only,  and  that  his  children  shall  take  as  purchasers. 
And  the  two  intentions  being  thus  aAcertained,  the  Courts  have 
treated  them  as  independent  of  each  other,  and  have  said  that 
the  inability  to  carry  into  effect  the  second  or  subordinate  intention 
shall  not  defeat  the  primary  or  general  intention  ;  and  such  a  devise 
has  therefore  been  held  to  give  an  estate  in  tail  male  or  in  tail,  as  the 
case  may  be,  to  the  first  taker." 

Wher^  a  limitation  is  void  as  being  too  remote,  any  subsequent 
limitations  are  not  thereby  accelerated,  but  are  void  also.  (Tud.  L. 
C.  Conv.  422,  citing  Robinson  v.  HardeasUe,  2  Bro.  C.  C.  22,  S.  C.) 

The  rule  against  perpetuities  does  not  apply  to  directions  for  the 
accumulation  of  income  for  the  payment  of  the  settlor's  debts.  (Lord 
Souihampton  v.  Marquis  of  Hertford,  2  V.  &  B.  64, 66  ;  Bateman  v. 
Hotchhin,  10  Beav.  426.) 

Subject  to  the  Mortmain  Act  (9  Geo.  II.  c  36),  a  limitation  in 
perpetuity  to  a  charity  is  valid. 
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Fgmily  Compromises. 


8TAFILTON    f>.    BTAPILTOir. 

Tvmp.  1739. 

[1  Atkyk's  Repohts,  2 ;  2  Wh.  &  TuD.  L.  C.  Eq.  836.] 

The  following  were  the  chief  points  decided  in  this  Deciuon. 
case: — 

1.  An  agreement  entered  into  upon  a  supposition  of  a 
right,  or  of  a  doubtful  right,  though  it  afterwaixis  comes 
out  that  the  right  was  on  the  other  side,  shall  be  binding, 
and  the  right  shall  not  prevail  against  the  agreement  of 
the  parties :  for  the  right  must  always  be  on  one  side  or 
the  other ;  and,  therefore,  the  compromise  of  a  doubtful 
right  is  a  sufficient  foundation  of  an  agreement. 

2.  Where  agreements  are  entered  into  to  save  the 
honour  of  a  family,  and  are  reasonable  ones,  a  court  of 
equity  will,  if  possible,  decree  a  performance  of  them. 


aOBDON    t).    aOBBOH. 

[3  SWAN8TON*8  REPORTS,  40a] 

In  this  case  an  agreement  was  entered  into  between  Case, 
two  brothers,  the  younger  of  whom  disputed  the  legiti- 
macy of  the  elder,  for  a  division  of  the  family  estates.  At 
the  time  of  the  agreement  the  younger  brother  was  ap- 
prised of  a  private  ceremony  of  marriage  which  had 
passed  between  their  parents,  but  did  not  communicate 
that  fact  to  thq  other.  On  the  trial  of  an  issue  directed, 
the  legitimacy  of  the  elder  brother  was  established,  and 
Lord  Hldon,  after  the  lapse  of  nineteen  years,  ordered  the 
agreement  to  be  delivered  up  to  be  cancelled. 


198  CASES  IN   CONVEYANCING  AND   EQUITY. 

AbBtraci  of  Lord  Chancellor  Eldon, — My  view  of  this  case  (and  I 
ju  gmen .  ^^^^  ^^^  arrived  at  it  without  reluctance)  is,  that  the 
younger  son  knew  that  there  had  been  some  ceremony, 
which  is  called  a  private  maniage.  I  cannot  doubt  that 
fact  without  imputing  to  several  witnesses  the  most  infa- 
mous perjury.  I  find  no  evidence  that  at  the  time  when 
the  plaintiff  entered  into  the  agreement  of  1790,  he  was 
apprised  of  that  ceremony ;  and  I  say,  that  if  the  younger 
sou,  knowing  that  fact,  of  which  the  plaintiff  was  igno- 
rant, dealt  with  him  without  disclosing  it,  whether  the 
omission  of  disclosure  originated  in  design,  or  in  an  honest 
opinion  of  the  invalidity  of  the  ceremony,  and  of  a  want 
of  obligation  on  his  part  to  make  the  communication,  the 
agreement  cannot  be  sanctioned  by  the  Court  If  the 
younger  son  had  informed  the  plaintiff  of  the  fact  of  the 
private  ceremony,  and  afforded  him  the  opportunity  of 
deciding,  by  his  own  judgment,  whether  that  ceremony 
constituted  a  marriage,  and  the  plaintiff  had  consented  to 
impute  to  himself  the  character  of  illegitimacy,  when,  by 
the  verdict,  it  appears  that  the  character  of  legitimacy 
belonged  to  him,  I  think,  omitting  at  present  the  question 
of  consideration,  that  the  Court  could  not  have  interfered 
with  the  agreement. 

From  the  case  of  StapilUm  v.  Stapilton  down  to  the  present  day, 
the  current  of  authorities  has  been  uniform,  and  wherever  doubts 
and  disputes  have  arisen  with  regard  to  the  rights  of  different  mem- 
bers of  the  same  family  (and  especially,  I  may  observe,  where  those 
doubts  have  related  to  a  question  of  legitimacy),  and  fair  compro- 
mises have  been  entered  into  to  preserve  the  harmony  and  affection, 
or  to  save  the  honour  of  the  family,  those  arrangements  have  been 
sustained  by  this  Court,  albeit,  perhaps,  resting  upon  grounds  which 
would  not  have  been  considered  satisfactory,  if  the  transaction  had 
occurred  between  mere  strangers.  Generally,  if  there  be  a  Intimate 
and  an  illegitimate  son,  it  cannot  admit  of  any  doubt,  that,  under 
the  state  of  circumstances  involving  the  honour  and  credit  of  a 
family,  there  may  be  a  compromise  binding  upon  the  legitimate  son, 
by  which  he  agrees  to  give  up  a  particular  part  of  the  projierty 
to  his  illegitimate  brother  ;  and  that,  not,  of  course,  upon  any  title 
in  the  illegitimate  son,  but  simply  upon  the  ground  that  such  an 
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arrangement  was  for  the  honour  of  the  &mily,  and  the  settlement  of 
family  differences,  and  to  avoid  any  question  of  legitimacy.  (Lord 
Chancellor  ^djen,,  in  »^e<%  v.  Wtiihjy  2  D.  &  War.  603.) 

In  order  that  a  transaction  not  otherwise  valid  may  be  supported 
upon  the  ground  of  it  being  a  family  arrangement,  there  must  be 
a  full  and  fair  communication  of  all  material  circumstances  affecting 
the  subject-matter  of  the  agreement,  which  are  within  the  knowledge 
of  the  several  parties,  whether  such  information  be  asked  for  by  the 
other  party  or  not.  (Snell's  Principles  of  Equity.)  And  especially 
if  parties  are  not  on  equal  terms,  and  one  of  them  stands  in  such 
relation  to  the  other  as  renders  it  incumbent  on  him  to  give  a  fuller 
account  of  the  matter  or  question  in  dispute  than  he  has  done, 
the  Court,  although  no  intentional  fraud  may  be  imputable  to  such 
person,  will  not  support  a  compromise  entered  into  between  the 
parties.  (2  Wh.  &  Tud.  L.  C.  £q.,  citing  Pickering  v.  Pickering^  2 
Beav.  31,  and  other  cases.) 

Such  an  arrangement  may  be  implied  from  a  long  course  of  deal- 
ing. (fFiUiame  v.  WiUiam$,  L.  R.  2  Ch.  294.)  But  where  such 
a  compromise  is  entered  into  by  parties  under  a  clear  misunder- 
standing as  to  their  interests,  it  will  not  be  supported.  (Dunnage  v. 
WhiU,  1  Swanst.  137.  But  see  St&uxirt  v.  Stewart,  6  C.  &  F.  911.) 
But  if  arrangements  of  this  kind  are  effected  by  means  of  pressure 
they  will  be  set  aside.  (See  SeoU  v.  Scott,  Illr.  Eq.  Rep.  74  ;  Ellis 
V.  Barker,  L.  R.  7  Ch.  104.) 


Fraudulent  Concealment. 


8AVAOE    V.    F08TEB. 
[9  Modern  Refobts,  36 ;  2  Wh.  &  T  ud.  L.  C.  Eq.  620.] 

M.  BEING  seised  of  the  lauds  in  question  upon  her  Caae. 
marriage  with  P.  F.,  settled  the  same  upon  trustees  and 
their  heirs,  to  the  use  of  the  said  P.  F.  for  life ;  then  upon 
M.  for  life  ;  remainder,  after  the  death  of  the  said  P.  F. 
and  M.,  to  the  heirs  of  P.  F.  on  the  body  of  the  said  M.  to 
be  begotten  ;  remainder  to  the  right  heirs  of  the  said  M. 
for  ever.  The  said  P.  F.  and  M.  had  one  daughter,  Mrs. 
Foster,  the  defendant.  P.  F.  died,  and  his  widow  married 
B.,  by  whom  she  had  one  other  daughter,  which  daughter 
being  courted  by  W.,  but  he  refusing  to  marry  her  with- 
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out  such  a  fortune  as  her  mother  was  not  able  to  give 
without  breaking  through  the  settlement^  she  conveyed 
the  lands  to  W. ;  and  the  defendant  and  her  husband, 
who  knew  that  the  lands  were  settled  on  her  in  tail  as 
aforesaid^  solicited  her  mother  to  make  a  conveyance  in 
favour  of  W.,  and  assisted  in  carrying  on  the  marriage 
between  him  and  her  half-sister.  M.  conveyed  to  the 
use  of  herself  for  life,  remainder  to  W.  and  his  heirs. 
The  marriage  took  place^  and  afterwards  W.  sold  the  lands 
to  the  plaintiff,  who  built  a  house  thereon.  The  de- 
fendant endeavoured  to  set  up  the  original  settlement 
against  the  title  of  the  plaintiff,  and  he  exhibited  a  bill 
against  her  to  have  his  title  established  against  that 
settlement ;  for  that  she,  having  full  notice  of  the  pur- 
chase, and  of  her  own  title,  gave  no  notice  thereof  to  the 
plaintiff,  and  therefore  ought  not  to  be  at  liberty  now  to 
impeach  it,  though  she  was  a  feme  sole,  but  that  she 
should  be  concluded  by  this  fact  as  well  as  if  she  were  an 
infant. 
Altttraet  of  Where  there  is  a  parol  agreement  made  for  a  lease,  and 
the  lessee  by  virtue  of  such  agreement  enters  and  builds, 
this  Court  will  establish  it,  on  the  foot  of  fraud  in  the 
lessor,  notwithstanding  the  Statute  of  Frauds,  because  con- 
tracts executed  in  pai-t  are  not  always  within  the  statute, 
though  executory  contracts  are.  Now  this  bill  is  brought 
to  be  relieved  against  a  fraud  in  the  defendant  who  would 
avoid  the  plaintiff's  title  by  an  elder  settlement,  though 
she  was  privy  to  and  assisting  in  canying  on  the  marriage, 
and  never  gave  any  notice  of  her  title  to  the  purchaser. 
Now,  when  anything  in  order  to  a  purchase  is  publicly 
transacted,  and  a  third  person  knowing  thereof,  and  of  his 
own  right  to  the  lands  intended  to  be  purchased,  doth  not 
give  the  purchaser  notice  of  such  right,  he  shall  never 
afterwards  be  admitted  to  set  up  such  right  to  avoid  the 
purchase  ;  for  it  was  an  apparent  fraud  in  him  not  to  give 
notice  of  his  title  to  the  intended  purchaser,  and  in  such 
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case  infancy  or  coverture  shall  be  no  excuse ;  for  though 
the  law  prescribes  formal  conveyances  and  assurances  for 
the  sales  and  contracts  of  infants  and  feme  coverts,  which 
every  person  who  contracts  with  them  is  presumed  to 
know ;  and  if  they  do  not  take  such  conveyances  as  are 
necessary,  they  are  to  be  blamed  for  their  own  carelessness, 
when  they  act  with  their  eyes  open ;  yet,  when  their  right 
is  secret,  and  not  known  to  the  purchaser,  but  to  themselves, 
or  to  such  others  who  will  not  give  the  purchaser  notice  of 
such  right,  so  that  there  is  no  laches  in  him,  this  Court 
will  relieve  against  that  right  if  the  person  interested  will 
not  give  the  purchaser  notice  of  it,  knowing  he  is  about  to 
make  the  purchase ;  neither  is  it  necessary  that  such 
infant  or  feme  covert  should  be  active  in  promoting  the 
purchase,  if  it  appears  that  they  were  so  privy  to  it  that  it 
could  not  be  done  without  their  knowledge. 

Hence,  a  'pe^%on  haovmig  his  own  title  and  not  giving 
notice  of  it  to  a  purchaser,  ia  not  allowed  to  set  it  up 
against  a  purchaser.  In  such  a  case,  infcmcy  or  cover- 
ture will  be  no  excuse. 

In  cases  of  actual  misrepresentation,  it  is  a  well  known  principle, 
acted  upon  both  at  law  and  in  equity,  that  where  a  person  makes  a 
representation  to  another  in  such  a  way,  or  under  such  circumstances, 
as  to  induce  him  to  believe  that  it  is  meant  to  be  acted  on,  he 
is  liable  as  for  a  fraud,  in  the  event  of  the  representation  proving  to 
be  false,  and  damage  thereby  accruing  to  the  party  to  whom  it 
is  made.  In  Courts  of  Equity,  which  have  carried  their  jurisdiction 
over  fraud  to  a  wider  extent  than  the  old  Courts  of  law,  it  has  been 
acted  upon  as  a  well-known  principle,  that  not  only  in  cases  of 
actual  misrepresentation,  but  also  where  a  person  even  under  dis- 
ability has  80  conducted  himself  as  to  induce  another  to  enter  into 
some  contract,  or  to  do  some  act,  injurious  to  his  rights  and  interests, 
which  otherwise  he  would  not  have  done,  such  person  will  either  be 
compelled  to  make  good  that  which  he  induced  the  other  to  believe, 
or  at  any  rate  will  not  be  allowed  to  derive  any  profit  from  his 
conduct    (2  Wh.  &  Tud.  L.  C.  Eq.  624.) 

As  to  the  punishment  for  the  fraudulent  concealment  of  title 
deeds,  &c.,  see  sec  24  of  22  &  23  Vict.  c.  35  ;  and  sec.  8  of  23  &  24 
Vict  c.  38, 
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Guardian  and   Ward. 


ETBJES  V.  COX7NTE88  OF  SHAFTSBUBY. 

Tewip.  1722. 
[2  Peere  Williams's  Reports,  103 ;  2  Wh.  &  Tud.  L.  C.  Eq.  63a] 

Decision.  The  following  Were  the  chief  points  decided  in  this 

case  : — 

1.  Where  a  guardianship  is  devised  to  three  persons, 
without  saying  "  and  to  the  survivors  or  survivor  of  them/' 
yet  the  survivor  shall  have  it. 

2.  The  right  of  the  testamentary  guardian,  by  the 
express  words  of  the  Act  of  Parliament,  takes  place  of  all 
other  guardians,  and  his  authority,  by  that  law,  is  a 
continuation  of  the  paternal  authority. 

3.  The  mother  of  a  ward  of  the  Court,  contriving  and 
effecting  his  marriage,  without  obtaining  the  consent  of  the 
testamentary  guardian,  or  making  an  application  to  the 
Court,  is  liable  for  a  contempt  of  the  Court,  although  the 
marriage  be  in  other  respects  proper. 

For  information  respecting  the  different  kinds  of  guaidianship, 
the  student  is  referred  to  Smith's  Manual  of  Common  Law. 

The  law  makes  the  father  the  guardian  of  his  children  by  natui'e 
and  by  nurture.  An  Act  of  Parliament,  12  Car.  II.  c.  24,  has  given  the 
father  the  power  of  appointing  a  testamentary  guardian  for  them. 
One  should  think  that  the  guardian  so  appointed  must  have  all  the 
authority  that  Parliament  could  give  him,  and  his  authority  is,  per- 
haps, as  strong  as  any  authority  that  any  law  could  give.  But  it 
is  above  a  century  ago  since,  in  the  case  of  the  Bvk^  of  Beaufort  v. 
Berhy  (1  P.  Wms.  703);  the  Lord  Chancellor  of  that  day  (Lord  Mac- 
clesfield)  determined  that  the  statute  guardian  was  subject  to  all  the 
jurisdiction  of  this  Court.  (Lord  EldoUy  in  Welksley  v.  Duke  of 
Beauforty  2  Russ.  1.) 

A  father  cannot  lawfully  appoint  a  guardian  of  his  iUegitimcUe 
children  ;  but,  in  case  he  does  make  such  an  appointment,  the  Court 
will,  as  a  general  rule,  carry  it  into  effect.    A  mother  cannot  appoint 
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a  guardian,  but  may  be  appointed  guardian.  A  straTiger  may,  in 
some  cases,  appoint  a  guardian.  (See  CoUion  v.  Morriiy  Jac  267,  n.) 
The  principal  Acts  now  in  force  relating  to  the  custody  of  infants 
are  the  20  &  21  Vict  c.  85,  s.  35 ;  22  &  23  Vict,  c,  61 ;  36  Vict. 
c  12 ;  &  36  &  37  Vict  c.  66,  s.  26  (10). 


Htisband  and   Wife. 
'    >  '■ 

EABL   OF  HUNTIM'aDON  v.   C0UKTE88  OF 

HUKTIN^aDON. 

Tmp.  1702. 

[2  Bbo.  p.  C.  1,  ToML.  ED. ;  2  Wh.  &  TuD.  L.  C.  Eq.  1032.] 

A  WIFE  joined  with  her  husband  in  a  mortgage  of  Cue. 
her  own  estate  of  inheritance,  for  the  purposes  of  the 
husband,' and  the  husband  covenanted  to  pay  the  money. 
He  accordingly  paid  the  money,  and  took  an  assignment 
of  the  mortgage  in  trust  for  himself.  The  mortgage  being 
for  a  term  of  years,  the  husband  devised  it  for  the  benefit 
of  his  younger  children.  After  the  death  of  the  husband 
and  wife,  the  eldest  son  filed  a  bill,  claiming  the  estate  as 
heir  of  his  mother. 

It  was  held  that  he  was  entitled  to   have  the  term  Decbion. 
assigned  as  he  should  direct,  discharged  from  all  demands 
of  the  younger  children,  the  wife's  estate  being  considered 
only  as  a  surety  in  the  mortgage  transaction. 

A  wife  effecting  a  charge  upon  her  separate  property  in  favour  of 
her  husband,  is  precisely  in  the  same  position  as  though  she  had  lent 
to  him  the  savings  of  the  income  of  such  property  deposited  at  her 
bankers,  and  which  there  is  no  doubt  that  he  can  lawfully  borrow 
from  her.  It  must  be  observed,  that  it  is  difficult  to  see  on  what 
other  ground,  except  that  of  an  implied  assumpsit,  this  doctrine  of 
her  right  as  surety  ever  arose.  Where  the  wife  has  a  separate  estate, 
then,  as  it  is  laid  down  in  Parttriche  v.  PowUt  (2  Atk.  383),  her 
separate  property  being  applied  to  pay  off  the  husband's  debts,  the 
wife  must  be  considered  as  a  distinct  person,  and  is  equally  entitled 
to  stand  in  the  place  of  the  husband's  creditors  as  a  stranger ;  and 
according  to  the  dictum  in  Robinson  v.  Gee  (1  Ves.  252),  if  her  mort- 
gage to  secure  her  husband's  debt  is  paid  off  out  of  his  assets,  the 
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otheff  crediton  of  the  husband  have  no  equity,  in  case  of  a  defi- 
ciency of  his  assets,  to  come  upon  her  estate.  (;S'ir  W.  P.  WqqA^  V.-C, 
in  Htideon  y.  Carmichtul,  Kay,  613.) 

Where,  however,  it  appears  to  have  been  the  intention  of  the  wife 
to  alter  the  limitation  of  the  equity  of  redemption,  effect  will  be 
given  to  such  intention  (2  Wh.  &  Tud.  L.  C.  69,  1044,  citing  Jackion 
V.  Innesy  1  Bligh,  104) ;  as  where  upon  a  mortgage  by  husband  and 
wife  of  the  wife's  freeholds  for  a  term,  the  husband  covenanted  that 
he  and  his  wife  would  levy  a  fine,  for  better  securing  the  mortgage 
money,  *'and  subject  thereto  to  the  only  use  and  behoof  of  the 
husband,  his  heirs  and  assigns  for  ever,  and  for  no  other  use,  intent, 
or  purpose  whatsoever."  The  husband  released  the  equity  of  re- 
demption to  the  mortgagee,  and  on  the  death  of  the  former  the  wife 
was  not  allowed  to  redeem.    (Reeve  v.  Hich,  2  S.  &  S.  403.) 


HITLMS  V,  T'ENANT. 
Temp,  177a 
[1  Bho.  C.  C.  16  ;  1  Wh.  &  Tud.  L.  C.  E<j.  621.] 

Case.  The  bill  was  filed  by  the  obligee  of  a  bond,  to  secure 

1802.,  entered  into  by  the  defendants,  husband  and  wife, 
against  the  husband,  wife,  and  her  surviving  trustee,  to 
recover  the  sums  secured  out  of  the  wife's  separate  estate. 
Upon  the  marriage,  the  estates  of  the  wife  had  been  con- 
veyed to  trustees ;  one  part,  consisting  of  freehold  and 
leasehold  lands,  in  trust  to  receive  and  pay  the  rents  and 
profits  to  the  wife  for  her  separate  use,  and  to  convey  the 
estate  itself  to  such  use  as  she,  by  her  last  will  in  writing, 
or  by  deed  or  writing  under  her  hand  and  seal,  executed 
in  the  presence  of  two  witnesses,  should  appoint;  in 
default  of  appointment,  to  the  use  and  behoof  of  her  heirs 
and  assigns ;  other  parts  to  be  sold,  and  out  of  the 
produce  10002.  to  be  laid  out  according  to  the  directions 
of  the  wife,  the  interest  and  profits  to  be  paid  to  her,  and 
the  principal  to  her,  or  her  order,  by  note  or  writing  under 
her  hand ;  and  for  want  of  such  appointment,  to  her 
executors,  administrators,  and  assigns.  This  10002.  had 
been  raised,  and  the  whole,  or  the  greater  part  applied,  so 
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that  the  question  in  the  cause  was  with  respect  to  the 
remedy  ag^nst  the  other  estate.  In  1769  the  husband 
borrowed  of  the  plaintiff  502.  upon  his  and  his  wife's  bond. 
In  1770,  having  occasion  for  a  further  sum,  the  wife 
herself  applied  to  the  plaintiff,  and  borrowed  180!.,  paid 
the  interest  due  upon  the  former  sum  of  50!.,  and  the 
husband  and  wife  gave  a  new  bond  for  the  1802.  The 
cause  had  been  heard  before  Lord  Bathurst,  who  dis- 
missed the  bill,  and  it  afterwards  came  on  for  rehearing 
before  Lord  Thurlmu. 

Lord  Chancellor  Thurlow, — ^The  rule  laid  down  in  Peou-  Abstract  of 
cock  V.  Monk,  2  Ves.  190,  that  a  feme  covert,  acting  ^°  ^^^ 
with  respect  to  her  separate  property,  is  competent  to  act 
in  all  respects  as  if  she  was  a  feme  sole,  is  the  proper 
rule.  But  the  question  here  goes  a  little  beyond  that ; 
it  is  not  only  how  far  she  may  act  upon  her  separate 
property :  I  have  no  doubt  about  that ;  but  the  question 
is,  how  far  her  general  personal  engagements  shall  be 
executed  out  of  her  separate  property.  Determined  cases 
seem  to  go  thus  far,  that  the  genei*al  engagement  of  the 
wife  shall  operate  upon  her  personal  property,  shall  apply 
to  the  rents  and  profits  of  her  real  estate,  and  that  her 
trustee  shall  be  obliged  to  apply  personal  estate,  and  rents 
and  profits  when  they  arise,  to  the  satisfaction  of  such 
general  engagement ;  but  this  Court  has  not  used  any 
direct  process  against  the  separate  estate  of  the  wife,  and 
the  manner  of  coming  at  the  separate  property  of  the 
wife  has  been  by  decree  to  bind  the  trustees,  as  to  personal 
estate  in  their  hands,  or  rents  and  profits,  according  to  the 
exigencies  of  justice  or  of  the  engagement  of  the  wife,  to 
be  carried  into  execution. 

Hence,  tke  separate  property  of  a  married  woman  is 
liable  in  respect  of  her  general  personal  engagements. 

That  at  law  a  feme  covert  cannot  in  any  way  be  sued,  even  for 
necessaries,  is  certain.  Bind  herself,  or  her  husband  by  specialty, 
she  cannot ;  and,  although  living  with  him,  and  not  allowed  neces- 
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saries,  or  apart  from  him,  whether  on  an  insufficient  allowance  or  an 
unpaid  allowance,  she  may  bo  far  bind  him  that  those  who  furnish  her 
with  articles  of  subsistence  may  sue  him  ;  yet,  even  in  refipect  of  these, 
she  herself  is  free  from  all  suit  But  in  equity  the  case  is  widely 
different.  Her  separate  existence,  both  as  regards  her  liabilities  and 
her  rights,  is  here  abundantly  acknowledged  ;  not,  indeed,  that  her 
person  can  be  made  liable,  but  her  property  may,  and  it  may  be 
reached  through  a  suit  instituted  against  herself  and  trustees.  It 
may  be  added  that  the  current  of  decision  has  generally  ran  in  favour 
of  such  recognition.  The  principle  has  been  supposed  to  be  carried 
further  in  Hulme  v.  Tenant  than  it  had  ever  been  before,  because 
there  a  bond,  in  which  the  husband  and  wife  joined,  and  which, 
indeed,  so  far  as  the  obligation  of  the  wife  was  concerned,  was  abso- 
lutely void  at  law,  was  allowed  to  charge  the  wife's  estate  vested  in 
trustees  to  her  separate  use,  though  such  estate  could  only  be  reached 
by  implication ;  and  though,  till  then,  the  better  opinion  seemed  to 
be,  that  the  wife  could  only  bind  her  separate  estate  by  a  direct 
chaige  upon  it.  Lord  Eldon  repeatedly  expressed  his  doubts  as  to 
this  case ;  but  it  has  been  constantly  acted  upon  by  other  judges, 
and  never,  in  decision,  departed  from  by  himself.  (Lord  Brougham^ 
in  Murray  v.  Barlee,  3  My.  &  K.  220.) 

With  regard  to  the  question  upon  which  there  has  been  no  decision 
in  the  Court  below,  namely,  whether  in  a  case  where  real  estates  are 
conveyed  or  devised  to  trustees  in  fee,  upon  trust  for  the  sole  and 
separate  use  of  a  married  woman  and  her  heirs,  she  has  the  same 
power  of  disposition  by  deed  or  will  over  the  equitable  fee,  as  she 
would  have  if  she  were  a  feme  sole.  Can  she  convey  the  equitable 
fee  without  the  necessity  for  the  instrument  being  acknowledged  in 
the  manner  required  by  the  statute  for  the  Abolition  of  Fines  and 
Recoveries  ?  and  can  she  during  coverture  devise  the  equitable  estate 
by  a  will  executed  in  conformity  with  the  statute  ?  There  is  no 
difficulty  as  to  the  principle.  When  the  courts  of  equity  established 
the  doctrine  of  the  separate  use  of  a  married  woman,  and  applied  it 
to  both  real  and  personal  estate,  it  became  necessary  to  give  the  mar- 
ried woman,  with  respect  to  such  separate  property,  an  independent 
personal  status,  and  to  make  her  in  equity  a  feme  sole.  It  is  of  the 
essence  of  the  separate  use,  that  the  married  woman  shall  be  inde- 
pendent of,  and  free  from  the  control  and  interference  of  her  husband. 
With  respect  to  separate  property,  the  feme  covert  is,  by  the  form  of 
trust,  released  and  freed  from  the  fetters  and  disability  of  coverture, 
and  invested  with  the  rights  and  powers  of  a  person  who  is  mi  juris. 
To  every  estate  and  interest  held  by  a  person  who  is  sui  juris,  the 
common  law  attaches  a  right  of  alienation,  and  accordingly  the  right 
of  a  feme  covert  to  dispose  of  her  separate  estate  was  recognised  and 
admitted  from  the  beginning  until  Lord  Thurlaw  devised  the  clause 
against  anticipation.  But  it  would  be  contrary  to  the  whole  principle 
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of  the  doctrine  of  Beparate  use,  to  require  the  consent  or  the  concur- 
rence of  the  hnsband  in  the  act  or  instrument  by  which  the  wife's 
separate  estate  is  dealt  with  or  disposed  of.  That  would  be  to  make 
her  subject  to  his  control  and  interference.  The  whole  matter  lies 
between  a  married  woman  and  her  trustees  ;  and  the  true  theory  of 
her  alienation  is,  that  any  instrument,  be  it  deed  or  writing,  when 
signed  by  her,  operates  as  a  direction  to  the  trustees  to  convey  or  hold 
the  estate  according  to  the  new  trust  which  is  creat-ed  by  such  direc- 
tion. This  is  sufficient  to  convey  the  feme  covert's  equitable  interest- 
When  the  trast  thus  created  is  clothed  by  the  tmstees  with  the  legal 
estate,  the  alienation  is  complete  both  at  law  and  in  equity.  I  must 
hold,  therefoise,  that  a  feme  covert,  not  restrained  from  alienation, 
has  as  incident  to  her  separate  estate,  and  without  any  express  power, 
a  complete  right  of  alienation  by  instrument  vaieir  vivot  or  wilL 
(Lord  Wes&niry,  in  Taylor  v.  Meads,  34  K  J.  (N.  S.)  Ch.  203 ;  and 
see  Pride  v.  Bubb,  L.  R.  7  Ch.  64.) 

Where  property  is  given  to  a  married  woman  for  her  separate  use, 
and  no  trustees  are  appointed,  the  husband  will  be  deemed  a  trustee 
for  her.     {Bennett  v.  Davis,  2  P.  Wma  316.) 

If  a  married  woman,  having  separate  property,  enters  into  a  pecu- 
niary engagement,  whether  by  ordering  goods  or  other?rise,  which  (if 
she  were  a  feme  sole)  would  constitute  her  a  debtor,  and  in  entering 
into  such  engagement  she  purports  to  contract,  not  for  her  husband, 
but  for  herself,  and  on  the  credit  of  her  separate  estate,  and  it  was  so 
intended  by  her,  and  so  understood  by  the  person  with  whom  she  is 
contracting,  that  constitutes  an  obligation  for  which  the  person  with 
whom  she  contracts  has  the  right  to  make  her  separate  estate  liable  ; 
and  the  question  whether  the  obligation  was  contracted  in  the  manner 
I  have  mentioned  must  depend  upon  the  facts  and  circumstances  of 
each  particular  case.  It  clearly  is  not  necessary  that  the  contract 
should  be  in  writing,  because  it  is  now  admitted  that  if  a  married 
woman  enters  into  a  verbal  contract,  expressly  making  her  separate 
estate  liable,  such  contract  would  bind  it ;  nor  is  it  necessary  that 
there  should  be  any  express  reference  made  to  the  fact  of  there  being 
such  separate  estate,  for  a  bond  or  promissory  note  given  by  a  married 
woman,  without  any  mention  of  her  separate  estate,  has  long  been 
held  sufficient  to  make  her  separate  estate  liable.  If  the  circum. 
stances  are  such  as  to  lead  to  the  conclusion  that  she  was  contracting, 
not  for  her  husband,  but  for  herself^  in  respect  of  her  separate  estate, 
that  separate  estate  will  be  liable  to  satisfy  the  obligation.  (Sir  R,  T. 
Kindersley,  V.-C,  in  Matthewman's  Case,  L.  R  3  Eq.  787.)  The  en- 
gagement must,  however,  be  in  writing  where  writing  would  be 
required  in  the  case  of  a  feme  sole.  (Re  Syke^s  Trust,  2  J.  &  H. 
415.) 

When  once  it  was  established  that  the  separate  property  of  a  • 
married  woman  must  be  so  far  enjoyed  by  her  as  a  feme  sole,  as  to 
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bring  with  it  all  the  incidenti  of  property,  and  that  ahe  m^t  there- 
fore dispose  of  it  as  a  feme  sole,  it  was  found  that,  to  aecore  her  the 
denied  protection  against  the  inilnenoe  and  control  of  her  husband, 
which,  if  exercised,  would  in  all  probability  be  destructive  of  her 
estate,  it  was  necessary  to  insert  in  settlements  and  wills  a  cl&uiie 
rertnining  the  wife  from  antidpting  or  aUenatmg  her  eeparate 
property.  This  clause  was  first  inserted  in  Miss  Watson's  settlement, 
by  the  advice  of  Lord  J^urleno,  who  was  a  tmsteeL  (1  Wh.  &  Tud. 
L.  C.  Eq.  &66,  citing  Pyftics  y.  Anii^  3  Bro.  C.  C.  347,  and  other 
cases.)  In  TuUeU  v.  ^rmsfron^  (1  Beav.  1)  Lord  Langddde,  upon  an 
elaborate  review  of  the  authorities,  held  that  the  separate  use  and 
the  restraint  on  anticipation  must,  in  regard  to  their  operation  in  the 
event  of  a  subsequent  or  second  coverture,  stand  or  fidl  together,  and 
that  whero  either  the  unmanied  woman  before  marriage,  or  the 
widow  before  a  second  marriage,  omitted  to  exercise  her  power  of 
alienation,  there^*  either  the  separate  use,  or  the  separate  use  with  its 
accompanying  restraint^  would,  if  apt  words  were  used,  revive,  so  to 
speak,  upon  the  marriage  or  second  marriage,  as  the  case  might  be. 
(Haynes's  Outlines  of  Equity.) 

The  Court  has  no  power  to  dispense  with  the  restraint  on  anticipa- 
tion or  alienation.  (Bofntuon  v.  JVhedwrighiy  21  Beav.  214.)  The 
restraint  on  anticipation  cannot  be  removed  by  indirect  means.  The 
role  is  perfectly  well  settled,  and  it  cannot  be  too  clearly  understood, 
that  a  married  woman  cannot  by  any  means,  either  directly  or  indi- 
rectly, make  property  settled  to  her  separate  use,  without  power  of 
anticipation,  the  subject  of  a  security.  (Malins^  Y.-C,  in  Stanley  v. 
Stanley,  37  L.  T.  Bep.  (N.  S.)  777.)  But  the  separate  property  of  a 
married  woman,  although  settled  on  her  without  power  of  anticipa- 
tion, is  liable  for  her  ante-nuptial  debts  where  the  husband  success- 
fully resists  payment  under  the  Married  Women's  Property  Acts. 
(The  London  and  Provincial  Bank  v.  Bogle^  37  L.  T.  Bep.  (N.  S.) 
780.) 

Also  see  on  the  subject  of  separate  estate  20  &  21  Vict,  c  85,  ss. 
21,  25,  26  ;  21  &  22  Vict.  c.  108 ;  and  33  &  34  Vict  c.  93. 
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COUNTESS    OF    STBATHMOBE    v.    BOWSS. 

Tmip.  1789. 
[1  Vesbt  Junior's  Reports,  22  ;  1  Wh.  &  Tud.  L.  C.  Eq.  446.] 

Ladt  Strathmore^  being  seised  and  possessed  of  Case, 
great  property,  both  real  and  personal,  pending  a  treaty 
of  marriage  with  Mr.  Qrey,  conveyed  all  her  real,  and 
assigned  all  her  personal  estate  to  trustees  for  her  sole 
and  separate  use,  notwithstanding  any  future  coverture. 
This  settlement  was  prepared  with  the  approbation  of  Mr. 
Grey.  A  few  days  after  the  execution,  hearing  that  Mr. 
Bowes  had  fought  a  duel  on  her  account  with  the  editor  of 
a  newspaper,  who  had  traduced  her  character,  she  de- 
termined to  marry  him,  and  the  marriage  took  place  the 
next  day.  Bowes  had  no  notice  of  the  settlement.  There 
were  two  bills :  an  original  bill  by  Lady  Strathmore,  to 
set  aside  a  deed  revoking  the  settlement,  as  having  been 
obtained  by  duress ;  and  a  cross  bill  by  Mr.  Bowes,  to 
set  aside  the  settlement^  as  against  the  rights  of  marriage, 
and  a  fraud  upon  him,  and  to  establish  the  deed  of  re- 
vocation. An  issue  was  directed,  to  try  whether  the  deed 
of  revocation  had  been  obtained  by  duress ;  and  the 
verdict  in  the  Common  Pleas  was  against  the  deed.  The 
cause  coming  on  upon  the  equity  reserved,  Mr.  Justice 
Buller,  sitting  for  the  Lord  Chancellor,  decreed  in  favour 
of  Lady  Strathmore  and  dismissed  the  cross  bill  with 
costs.  It  came  on  again  for  a  rehearing  and  reversal  of 
that  decree  so  far  as  it  dismissed  the  cross  bill. 

Lord  Chancellor  Thurlow, — ^I  never  had  a  doubt  about  Abstract  of 
this  case.    If  it  is  to  be  considered  upon  the  ground  of  ite  3"^^*™*"^  • 
being  against  a  rule  of  judicial  policy,  the  arguments  for 
Mr.  Bowes  would  have  had  great  weight.  The  law  conveys 
the  marital  rights  to  the  husband,  because  it  charges  him 
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ivith  all  the  burdens,  which  are  the  consideration  he  pays 
for  them ;  therefore  it  is  a  right  upon  which  fraud  may  be 
committed.  Out  of  this  right  arises  a  rule  of  law  that 
the  husband  shall  not  be  cheated  on  account  of  his  con- 
sideration. A  conveyance  by  a  wife,  whatsoever  may  be 
the  circumstances,  and  even  the  moment  before  the 
marriage,  is  primd  facie  good,  and  becomes  bad  only  upon 
the  imputation  of  fraud.  If  a  woman^  during  the  course 
of  a  treaty  of  marriage  with  her,  makes,  without  notice  to 
the  intended  husband,  a  conveyance  of  any  part  of  her 
property,  I  should  set  it  aside,  though  good  prirnd  facie, 
because  affected  with  that  fraud.  As  to  the  morality  of 
the  transaction,  I  shall  say  nothing  to  that.  They  seem  to 
have  been  pretty  well  matched.  Marriage  in  general 
seems  to  have  been  Lady  Strathmore's  object ;  she  was 
disposed  to  marry  anybody,  but  not  to  part  with  her 
fortune.  This  settlement  is  to  be  considered  as  the  effect 
of  a  lucid  interval,  and  if  there  can  be  reason  in  madness, 
by  doing  this  she  discovered  a  spark  of  understanding. 
The  question  which  arises  upon  all  the  case  is,  whether 
the  evidence  is  sufficient  to  raise  fraud.  Even  if  there 
had  been  a  fraud  upon  Grey,  I  would  not  have  permitted 
Bowes  to  come  here  to  complain  of  it.  But  there  was 
no  fraud,  even  upon  Qrey,  for  it  was  with  his  consent.  It 
is  impossible  for  a  man  marrying  in  the  manner  Bowes 
did  to  come  into  equity  and  talk  of  fraud.  Therefore,  the 
decree  must  be  affirmed  with  costs. 

Hence,  a  conveya/nce  by  a  woma/a,  even  if  "made  im- 
Tnediately  before  Trvarriage,  is  good,  primd  facie ;  is  bad 
only  if  fraudulent,  as  where  it  is  tnade  pending  the 
treaty,  without  notice  to  the  intended  husbatid. 

If  a  woman  entitled  to  property  enteiB  into  a  treaty  for  marriage, 
and,  during  the  treaty,  represents  to  her  intended  husband  that  she 
is  80  entitled,  that,  upon  the  marriage,  he  will  become  entitled  jure 
vuiriti ;  and  if,  during  the  same  treaty,  she  clandestinely  conveys 
away  the  property,  in  such  manner  as  to  defeat  his  marital  right  and 
secure  to  herself  the  separate  use  of  it,  and  the  concealment  con- 
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tinnes  till  the  marriage  takes  place,  there  can  be  no  doubt  but  that 
a  fraud  is  thus  practised  on  the  husband,  and  he  is  entitled  to  relief. 
The  equity  which  arises  in  cases  of  this  nature  depends  upon  the 
peculiar  circumstances  of  each  case,  as  bearing  upon  the  question, 
whether  the  facts  proved  do  or  do  not  amount  to  sufficient  evidence 
of  fraud  practised  on  the  husband.  It  is  not  doubted  that  proof  of 
direct  misrepresentations,  or  of  wilful  concealment,  with  intent  to 
deceive  the  husband,  would  entitle  him  to  relief.  (Lord  Langdede 
in  England  v.  D<ywnM,  2  Beav.  528.) 

If  a  woman  about  to  many  parts  with  part  of  her  property,  or 
gives  a  security  or  assignment,  they  are  relievable  against  in  this 
Court ;  but  where  a  debt  is  contracted  for  valuable  consideration, 
though  concealed  from  the  husband,  it  is  no  fraud  on  the  marriage. 
But  concealment  of  such  securities  or  debts  is  not  to  be  encouraged. 
(Lord  Hardwiche  in  Blanchet  v.  FoHer,  2  Ves.  264.) 

Where  a  wife  had  been  seduced  by  her  intended  husband,  the 
Court  refused  to  set  aside  a  settlement  made  by  her  before  the  mar- 
riage, although  made  without  the  knowledge  of  the  intended  hus- 
band, and  pending  the  treaty.    {Taylor  v.  Pvghy  1  Hare,  60&) 


LADY    ELIBANK    v.    MONTOLIEU. 

Temp.  1801. 
[5  Vkset's  Repobts,  737 ;  1  Wh.  &  Tud.  L.  C.  Eq.  464.] 

Ladt  C.  died  intestate,  leaving  two  brothers  and  Case, 
two  sisters  her  next  of  kin.  M.,  one  of  ber  brothers,  ad- 
ministered. The  bill  was  filed  by  Lady  Elibank,  one  of 
the  sisters,  against  her  husband,  Lord  Elibank,  and  M., 
praying  an  account  of  the  plaintiff's  share,  and  that  it 
might  be  settled  on  her  and  her  family.  The  defendant 
M.,  by  his  answer,  claimed  to  retain  Lady  Elibank's  share, 
towards  satisfaction  of  a  debt  due  to  him  from  Lord 
Elibank,  upon  the  ground  of  the  provision  made  for  the 
plaintiff  by  the  settlement  previous  to  her  marriage  with 
Lord  EUbank  in  1776. 

Lord  Chancellor  Laughborongh. — The  only  diflSculty  I  Abstract  of 

had  in  this  cause  was  upon  the  form  of  the  suit :  whether 

a  married  woman,  by  her  next  friend,  could  be  the  plaintiff 

in  this  Court.     With  respect  to  the  point  made  by  the 

answer  of  M.,  that  he  had  a  right  to  retain  against  the 

p  2 
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debt  of  the  husband,  being  possessed  of  the  fund  as  ad- 
ministrator, and  the  wife  being  one  of  the  next  of  kin,  I 
am  very  clearly  of  opinion  the  defendant  had  no  right  to 
retain.  The  administrator  is  trustee  for  the  next  of  kin  : 
the  plaintiff  being  one  of  them,  if  she  has  any  equity 
against  her  husband  with  regard  to  this  money,  that 
equity  will  clearly  bar  any  right  of  retainer  he  can  set  up 
to  the  property  of  which  he  became  administrator.  With 
respect  to  the  only  difficulty  I  had  upon  the  point  of  form, 
if  she  is  entitled,  and  there  is  no  way  of  asserting  her 
right  against  her  husband,  except  by  a  bill,  that  objection, 
I  think,  does  not  weigh  much.  If  M.  had  done  what  would 
have  been  the  natural  thing  and  the  right  thing,  and  what 
he  certainly  would  have  done  but  for  his  own  interest,  he 
would  have  been  the  plaintiff,  desiring  the  Court  to 
dispose  of  the  fund,  and  for  her  benefit,  to  protect  her 
interest  in  it.  Then,  upon  all  the  circumstances,  it  is 
very  clear,  if  it  had  come  before  the  Court,  it  would  have 
been  matter  of  course  to  have  pronounced  upon  her  equity 
upon  the  bill  of  the  administrator,  praying  that  the  money 
in  his  hands  might  l>e  properly  disposed  of ;  and  I  would 
not  have  suffered  this  money  to  be  paid  to  Lord  Elibank, 
without  making  a  provision  for  her,  for  the  provision  upon 
her  marriage  was  clearly  not  adequate  to  her  fortune. 
Declare  that  M.  is  not  entitled  to  retain,  in  satisfaction  of 
the  debt  due  from  Lord  Elibank  to  him  ;  and  refer  it  to 
the  Master  to  take  the  accounts,  and  to  see  a  proper 
settlement  made  upon  the  plaintiff  and  her  children, 
regard  being  had  to  the  extent  of  her  fortune  and  the 
settlement  already  made  upon  her. 

Hence,  a  married  VKyman  may  by  her  next  friend 
mamiai/n  a  suit  in  Chancery  va  respect  of  her  equity  to 
a  settlement ;  and  if  the  settlement  on  her  marriage  was 
iTiadequate,  a  fuiiher  eettlement  may  he  decreed. 
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MUBBAY   «.   LOBD   ELIBANK. 

Ttimp.  1804—1806. 

[10  Vbset'b  Rbports,  84 ;  13  Ib.  1 ;  1  Wn.  k  TuD.  L  C.  £q.  471.] 

This  case  arose  out  of  the  case  of  Lady  SUbank  v.  Cue. 
MontoUeu.  Lady  Elibank  died  before  anything  was 
done  under  the  decree  by  which  the  Master  was  directed 
to  approve  a  settlement  upon  her  and  the  children,  and 
the  question  was,  whether  the  children  had  a  right  to  the 
benefit  of  that  decree  ?  It  was  contended  on  the  part  of  the 
defendant  Montolieu,  that  the  right  to  demand  a  settle- 
ment is  a  personal  equity,  attaching  to  a  married  woman, 
and  in  no  sense  the  right  of  the  children ;  for,  if  it  were, 
the  mother  could  not  relinquish  it,  as  it  is  admitted  she 
may ;  that,  though  the  children  may  derive  a  conse- 
quential benefit  from  having  the  settlement  made  upon 
the  mother  extended  to  them,  yet,  when  her  right  is  out 
of  the  question,  as  in  this  instance  by  her  death,  there 
must  likewise  be  an  end  of  theirs.  Upon  the  other  side  it 
was  contended  that,  when  a  settlement  was,  by  the  decree, 
directed  to  be  made  upon  the  mother  and  the  children, 
the  right  of  the  children  was  so  far  fixed,  that  the  Court 
would  carry  it  into  effect,  notwithstanding  her  death, 
provided  she  had  not  waived  the  benefit  of  it 

Sir  W.  OrarU,  M.  R. — ^With  regard  to  this  equitable  Abstract  of 
right  which  a  married  woman  has  in  this  Court  to  a  ^'^  ^""'" 
provision  out  of  her  own  fortune,  before  her  husband 
reduces  it  into  possession,  it  stands  upon  the  peculiar 
doctrine  of  this  Court.  It  is  vain  to  attempt^  by  general 
reasoning,  to  ascertain  the  extent  of  that  doctrine.  We 
must  look  to  the  practice  of  the  Court  itself.  It  is  sufficient 
to  say,  the  habit  of  the  Court  has  always  been  of  itself, 
and   without  any  application   previously   made    by  tho 
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married  womaOi  to  direct  an  inqairy,  when  money  has 
been  carried  over  to  her  account,  whether  any  settlement 
has  been  made ;  for  the  money  is  carried  over  subject  to 
that  inquiry,  and  the  constant  habit  has  been  to  direct  a 
settlement  not  upon  the  wife  only,  but  upon  the  children 
also.  I  am  not  aware  that  she  has  in  any  case  been  per- 
mitted to  say  she  claims  a  settlement  for  herself,  but  not 
for  her  children.  She  has  the  optioif  not  to  have  any 
settlement  made ;  but  if  a  settlement  is  to  be  made,  it  is 
alwajTs  directed  for  the  benefit  of  the  wife  and  the 
children.  When  she  comes  to  give  up  her  right  to  her 
husband,  she  is  examined  whether  she  wishes  for  any 
settlement.  If  she  does  not^  the  money  is  paid  to  her 
husband.  If  she  does,  the  settlement  is  made  upon  her 
and  the  children.  There  is  no  instance  in  which  the 
husband  has  succeeded  in  getting  money  out  of  Court 
without  making  provision  for  the  children. 

Henoe,  where  a  decree  directs  a  settlement  on  a  mother 
and  her  children,  and  she  has  done  nothing  to  vxiive  the 
equity,  the  right  of  the  children  to  the  benefit  of  the  decree 
exists,  notwithstanding  the  decUh  of  the  mother  before  the 
report. 

**  Upon  a  careful  examination  of  the  authorities,  I  do  not  find  the 
time  at  which  the  Court  did  not  exerdse  this  jurisdiction  in  favour 
of  the  wife.  In  BotvU  v.  Brander  (1  P.  Wms.  458),  in  which  the 
wife  was  mortgagee  in  fee  and  the  deciuon  was  against  her,  she 
being  plaintiff  (and  then  a  widow),  the  Master  of  the  Bolls,  recog- 
nising the  rule,  sajB  that  *  it  might  have  been  a  matter  of  different 
consideration  if  the  assignee  had  been  plaintiff  in  equity,  and  de- 
sired the  aid  thereof  to  strip  the  imfortimate  widow  of  all  that  she 
had  in  the  world,  towards  the  doing  of  which  equity  would  hardly 
have  lent  any  assistance.'  Many  cases  followed,  in  which  the  prin- 
ciple was  recognised ;  and  in  Burdon  v.  Deem  (2  Yes.  Jr.  607),  the 
assignees  of  a  bankrupt  husband  filed  a  bill,  praying  that  they  might 
be  entitled  during  the  joint  lives  of  the  bankrupt  and  his  wife,  to  the 
income  of  certain  freehold,  leasehold,  and  personal  estates,  to  which 
the  wife  was  entitled  for  life ;  upon  which  the  Master  of  the  Bolls 
said, '  I  have  no  objection  to  what  they  can  get  at  law,  but  if  they 
oome  into  this  Court,  I  will  not  extend  the  arm  of  the  Court  to  give 
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them  any  other  part  of  her  property,  without  a  consideration  for  it ; 
therefore  let  it  be  referred  to  the  Master,  that  they  may  lay  pro- 
posals before  him.'  In  Ovwdl  v.  Probert  (2  Ves,  Jr.  680),  the 
husband  having  become  bankrupt,  Lord  Rosdyn  said, '  Where  persons 
claiming  in  right  of  the  husband  are  obliged  to  come  into  an  equi- 
table jurisdiction,  to  obtain  the  benefit  of  any  part  of  the  property, 
the  destination  of  which  is  for  the  enjoyment  of  the  husband  and 
wife,  the  Ck)urt  will  not  apply  it  to  the  use  of  the  husband,  leaving 
the  wife  to  starve.  Whatever  the  husband  takes  in  right  of  his  wife, 
is,  in  itself,  a  provision  for  the  maintenance  of  both.'  In  Wright  v. 
Morley  (11  Ves.  12)  Sir  iF.  Grant  said,  '  In  Pr^  v.  Hill,  (4  Bro. 
C.  C.  139)  it  was  contended  that  the  equity  of  the  wife  did  not  extend 
to  the  case  of  a  life-interest,  upon  the  principle  that  the  husband 
becomes  absolute  purchaser  of  that  upon  the  marriage,  in  conse- 
quence of  the  obligation  to  maintain  his  wife  thereby  contracted. 
That  aigument,  however,  did  not  prevaiL  The  life-interest  passes 
to  the  assignees,  subject  to  the  ordinary  equity  for  a  settlement. 
From  these  authorities,  and  many  others  which  recognise  the  same 
principle,  it  appears  that  the  equity  which  this  Court  administers  in 
securing  a  provision  and  nuiintenance  for  the  wife,  is  founded  upon 
the  well-known  rule  of  compelling  a  party  who  seeks  equity  to  do 
equity;  and  it  is  not  possible  to  conceive  a  case  more  strongly 
caUiiig  for  the  application  of  that  rule.  The  common  law  gives  to 
the  husband  the  enjoyment  of  the  life-estate  of  the  wife,  upon  the 
ground  that  he  is  liable  to  maintain  her,  and  makes  no  provision  for 
the  event  of  his  failing  or  becoming  unable  to  perform  that  duty.  If 
the  life-estate  be  attainable  by  the  husband  or  his  assignee  at  law, 
the  severity  of  this  law  must  prevail ;  but  if  it  cannot  be  reached 
otherwise  than  by  the  interposition  of  this  Court,  equity,  though  it 
follows  the  law,  and  therefore  gives  to  the  husband  or  lus  assignee 
the  life-estate  of  the  wife,  yet  it  withholds  its  assistance  for  that 
purpose,  until  it  has  secured  to  the  wife  the  means  of  subsistence ; 
it  refuses  to  hand  over  to  the  assignee  of  the  husbaad,  to  the  exclu- 
sion of  the  wife,  the  income  of  the  property  which  the  law  intended 
for  the  nuiintenance  of  both."  (Lord  Cottenhamj  in  Sturgis  v.  Champ" 
neys,  6  My.  &  Cr.  97.) 

Where  an  abwlute  equitable  interest  is  given  to  the  wife,  the 
Court  will  not  permit  the  husband  to  possess  it,  without  making  a 
provision  for  the  wife,  or  her  express  consent ;  and  all  who  claim 
under  the  husband  must  take  his  interest,  subject  to  the  same 
equity.  But,  where  an  equitable  interest  is  given  to  the  wife, /or  her 
life  only,  this  Court  does  permit  the  husband  to  enjoy  it  without  the 
consent  of  the  wife,  and  without  making  any  provision  for  her.  It 
is  true,  that  if  the  husband  desert  his  wife,  and  fail  to  perform  the 
obligation  of  maintaining  her,  which  is  the  condition  upon  which  the 
law  gives  him  her  property,  this  Court  wiU  apply  any  equitable 
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interest  wliicb  he  retainB  for  the  life  of  the  wife,  either  wholly  or  in 
party  for  the  maintenance  of  the  wife ;  and,  if  the  husband  becomes 
bankrupt,  this  Court  will  fasten  the  same  obligation  of  maintaining 
the  wife  out  of  the  property  of  this  description  which  deyolyes  by 
act  of  law  upon  the  general  assignee ;  for,  when  the  title  of  such 
assignee  vests,  the  incapacity  of  the  husband  to  maintain  the  wife 
has  already  raised  this  equity  for  the  wife ;  but  the  same  principle 
dues  not  necessarily  apply  to  a  fariieidar  amgnee  for  a  valuaUe  con- 
eidercUion^  who  purchased  this  interest  when  the  husband  was  main- 
taining the  wife,  and  before  circumstances  had  raised  any  present 
equity  in  this  property  for  the  wife,  whatever  may  be  the  force  of 
general  reasoning  upon  it  If,  however,  I  considered  it  to  be  useful 
that  the  same  rule  should  be  applied  to  the  particular  assignee,  as  to 
the  general  assignee,  which  may  be  doubted,  by  declaring  this  rule 
in  the  absence  of  all  direct  authority,  and  of  all  authority  leading 
necessarily  to  the  same  conclusion,  I  fear  that  I  should  not  be  ad- 
ministering the  actual  law  of  this  Court,  but  I  should  be  wmlrittg  a 
new  law,  and  I  cannot  venture  to  assume  such  a  jurisdiction.  (Sir 
John  Leach,  V.-C,  in  Elliott  v.  Cordell,  5  Madd.  149.) 

In  the  cases  where  the  wife  takes  an  abwlute  interest,  the  provision 
is  for  her  and  her  children.  She  cannot  daim  it  for  herself  alone. 
In  the  cases  where  the  wife  takes  a  life  irUerest,  the  provision  is  for 
her  separate  benefit,  independently  of  the  children.  Again,  in  the 
cases  where  the  wife  takes  an  absolute  interest,  her  right  to  a  pro- 
vision for  herself  and  her  children  is  independent  of  the  acts  and 
conduct  of  her  husband ;  in  the  case  where  she  takes  a  life  interest 
only,  her  right  to  a  provision  for  herself  arises  from  the  non-fulfil- 
ment by  him  of  his  obligations,  and  is  wholly  dependent  upon  his 
acts  and  conduct.  In  the  cases,  too,  where  the  wife  takes  an  abso- 
lute interest,  the  purchaser  takes  subject  to  the  well-known  and 
settled  equity ;  but  where  the  wife  takes  for  life  only,  the  equity  by 
wliich  it  is  said  the  purchaser  must  be  bound  may  not  exist,  at  the 
time  of  his  purchase,  and  depending  as  it  does  on  the  conduct  of  the 
husband,  may  never  come  into  existence ;  and  in  this  respect,  also, 
there  is  a  great  distinction  between  the  particular  assignee  for  value 
and  the  general  assignee,  for  in  the  case  of  the  general  assignee,  the 
very  bankruptcy  or  insolvency  on  which  his  title  is  founded  creates  the 
right  against  him.  (Sir  G,  Turner,  V.-C,  in  Tidd  v.  Lister,  10  Hare,  140.) 

In  Osbom  v.  Morgan  (9  Hare,  432)  it  was  held  that  the  wife's 
equity  to  a  settlement  does  not  depend  on  any  right  of  property  in 
her,  but  rests  on  the  control  which  Courts  of  equity  exercise  over 
property  falling  under  their  dominion  ;  and  that  the  right  to  a  settle- 
ment is  an  obligation  which  the  Court  fastens,  not  upon  the  property, 
but  upon  the  right  to  receive  it  (Sir  C.  HtUl,  V.-C,  in  Knight  v. 
Knight,  L.  R.  18  Eq.  487.) 

Where  a  prior  adequate  settlement  does  not  exist,  the  trustees  aie 
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justified,  even  in  the  lace  of  a  request  on  the  part  of  the  wife  to  the 
contrary,  in  refusing  to  pay  the  trust  fund  to  the  husband  without  a 
settlement  {fit  Swan,  2  Hem.  &  Mill.  34, 38.)  A  wife  may,  indeed,  as 
a  general  rule,  waive  her  right  to  a  settlement,  but  in  such  case  where 
the  fund  is  not  under  £200,  she  must  testify  her  consent  in  open  Court 
or  upon  a  commission  ;  and  such  consent  is  not  biuding  where  made 
under  a  mistake.  There  are,  moreover,  some  exceptions  to  the  general 
rule,  e.g,,  if  the  wife,  being  a  ward  of  Court  has  married  without  its  sanc- 
tion (but  see  Bennett  v.  Biddies,  10  Jur.  534) ;  or  if  she  is  an  infant 

The  equity  of  compelling  settlements  first  arose  upon  the  husband's 
coming  to  this  Court  for  assistance.  It  is  personal  to  the  wife,  and  if 
carried  further,  would  be  attended  with  ill  consequences  to  creditors. 
There  is  no  case  where  the  Court  has  refused  assistance  to  the  hus- 
band, after  the  death  of  the  wife,  upon  the  terms  of  his  making  a 
provision  for  the  children.  (Lord  Northingion^  in  Scriven  v.  Tapley, 
2  Eden,  337.)  That  the  children  have  no  equity  of  their  own,  that 
it  is  only  the  equity  that  they  obtain  through  the  consent  of  the 
mother,  is  sufi&ciently  dear  from  the  fact  that  if  the  mother,  having 
attained  the  age  of  twenty-one,  comes  into  Court,  and  consents  that 
the  property  shall  be  i>aid  over  to  the  husband,  the  Court  will  permit 
it  to  be  paid  over,  without  reference  to  the  interests  of  the  children  ; 
but  in  no  instance  are  the  children  permitted  to  assert  an  indepen. 
dent  equity  of  their  own ;  and  in  no  instance  has  that  right  ever 
been  permitted  against  the  mother.  (Lord  Cottenhomij  in  Hodgem  v. 
Hodgens,  11  Bligh,  (N.  S.)  104.) 

The  amount  to  be  settled  is  in  the  discretion  of  the  Court,  the  usual 
rule  being,  in  the  absence  of  any  reason  for  departing  therefrom,  to 
decree  a  settlement  of  one  half  of  the  fund.  Sometimes,  however, 
the  ivhole  is  ordered  to  be  settled,  as  where  the  amount  is  small,  or 
where  the  husband  neglects  to  provide  for  his  wife's  support  On  the 
other  hand,  in  some  cases,  no  settlement  will  be  directed,  as  where 
there  is  a  prior  adequate  settlement,  or  the  right  is  expressly  waived, 
or  the  wife  has  been  guilty  of  fraud  in  connection  therewith,  or,  as  a 
general  rule,  if  she  is  living  in  adidtery  apart  from  her  husband.  If 
the  fund  is  small,  the  rule  is  to  make  an  order  for  its  payment  into 
Court,  or  for  it  to  remain  in  Court,  as  the  case  may  be :  the  dividends 
being  paid  to  the  wife  for  her  separate  use. 

If  after  marriage,  the  wife  being  entitled  to  such  a  portion  which 
the  husband  cannot  touch  without  the  aid  of  the  Court,  and  the  trus- 
tees will  not  pay  it  without  the  husband  making  a  settlement ;  if  the 
husband  does  agree  to  it,  and  do  that  which  the  Court  would  decree, 
it  is  a  good  settlement  as  against  his  creditors.  (Lord  Hardwkke,  in 
WJueler  v.  Caryl,  Amb.  121.) 

It  is  necessary  in  considering  the  doctrine  of  the  wife's  equity  to  a 
settlement,  to  bear  in  mind  the  provisions  of  the  20  &  21  Vict  c.  67  ; 
and  33  &  34  Vict.  c.  93. 
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yoint  Tenancy — Tenancy  in  Common. 


LAKE   V.    aiBSON. 
IiAEJB    V.    OBADDOCK. 

Ttfovp,  1729. 
[1  £q.  Cas.  Ab.  294,  p(.  3;  1  Wh.  &  Tud.  L.  C.  Eq.  19a] 

Cmm.  The  Commissioners  of  Sewers  had  sold  and  conveyed 

lands  to  five  persons  and  their  heirs,  who  afterwards  in 
order  to  improve  and  cultivate  those  lands,  entered  into 
articles  whereby  they  agreed  to  be  equally  concerned  as  to 
profit  and  loss,  and  to  advance  each  of  them  a  sum  to  be 
laid  out  in  the  improvement  of  the  land.  The  plaintiff. 
Sir  B.  Lake,  one  of  the  original  partners,  brought  a  bill 
against  the  rest  of  the  partners,  or  their  representatives, 
for  an  account  and  division  of  the  partnership  estate.  The 
question  was  whether  these  five  purchasers,  having  made 
this  purchase  jointly,  so  as  to  become  in  law  joint  tenants, 
the  same  should  survive  in  equity  7 

Abutract  of  ^ir  Joseph  JekyU,  M.  R.,  held  that  they  were  tenants 
m  common,  and  not  joint  tenants,  as  to  the  beneficial 
interest  or  right  in  those  lands,  and  that  the  survivor 
should  not  go  away  with  the  whole ;  for  then  it  might 
happen  that  some  might  have  paid  or  laid  out  their  share 
of  the  money,  and  others,  who  had  laid  out  nothing,  go 
away  with  the  whole  estate.  And  his  Honour  held  that 
when  two  or  more  purchase  lands,  and  advance  the  money 
in  eqv/il  proportions,  and  take  a  conveyance  to  them  and 
their  heirs,  that  this  is  a  joint  tenancy  ;  that  is,  a  purchase 
by  them  jointly  of  the  chance  of  survivorship,  which  may 
happen  to  the  one  of  them  as  well  as  to  the  other ;  but 
where  the  proportions  of  the  money  are  not  eqwd,  and 
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ibis  appears  in  the  deed  itself,  this  makes  them  in  the 
nature  of  partners ;  and  however  the  legal  estate  may 
survive^  yet  the  survivor  shall  be  considered  but  as  a 
trustee  for  the  others,  in  proportion  to  the  sums  advanced 
by  each  of  them.  So,  if  two  or  more  make  a  joint  pur- 
chase and  afterwards  one  of  them  lays  out  a  considerable 
sum  of  money  in  repairs  or  improvements,  and  dies,  this 
shall  be  a  lien  on  the  land,  and  a  trust  for  the  repre- 
sentative of  him  who  advanced  it ;  and  that  in  all  other 
cases  of  a  joint  undertaking  or  partnership,  either  in  trade 
or  any  other  dealing,  they  were  tb  be  considered  as  tenants 
in  common,  or  the  survivors  as  trustees  for  those  who  were 
dead. 

Hence,  where  several  persons  nfiake  a  joint  purchase  for 
ihe  pv/rposes  of  a  jomt  undertakvng  or  partnership,  either 
in  trade  or  any  other  dealing,  they  wUl  be  considered  as 
tenants  in  common,  and  the  survivors  as  trustees  for  those 
who  are  dead. 

It  IB  an  invariable  role  at  law,  that,  when  purcliaseTH  take  a  con- 
veyance to  themselves  and  their  heirs,  they  will  be  joint  tenants  ; 
and  upon  the  death  of  one  of  them  the  estate  will  go  to  the  sar- 
vivor.  The  same  role  prevails  in  equity,  except  where  drcomstances 
exist  from  which  the  role  of  law  is  controlled  by  the  presumed  inten- 
tion of  the  parties.  In  equity,  however,  there  is  a  strong  leaning 
against  joint  tenancy  ;  and  whenever  circamstances  occur  from  which 
it  can  reasonably  be  impUed  that  a  tenancy  in  common  was  intended, 
a  conrt  of  equity  will  hold  the  survivors  of  joint  purchasers  trustees 
of  the  legal  estate  for  the  representatives  of  the  deceased  purchaser 
(1  Wh.  &  Tud.  luC.  Eq.  904,  205)  to  such  an  extent  as  may  be  pro- 
portionate to  the  amount  of  his  purchase-money. 

Where  the  parties  advance  the  money  equally,  it  may  fairly  be  pre- 
sumed that  they  purchased  with  the  view  to  the  benefit  of  survivor- 
ship ;  but  where  the  money  is  advanced  in  unsqucd  proportions,  and 
no  express  intention  appears  to  benefit  the  one  advancing  the  smaller 
proportion,  it  is  fair  to  presume  that  no  such  intention  existed ;  the 
inequality  of  proportion  can  scarcely  be  attributed  to  the  relative 
value  of  the  lives,  because  neither  of  the  parties  can  be  supposed  not 
to  know  that  the  other  may,  immediately  after  the  purchase,  compel 
a  legal  partition  of  the  estate,  or  may  even  sever  the  joint-tenancy  by 
a  clandestine  act    (Sugd.  V.  &  P.)    Where,  however,  persons  pur- 
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chafie  and  advance  the  pcicbaBe-money  in  eqmL  proportions,  there 
may  be  surrounding  drciunstances  which  indicate  that  they  intend 
to  hold  as  tenants  in  common.  (See  RcbvMon  v.  Preston,  4  K.  &  J. 
505.)  And  parol  proof  of  such  surrounding  circumstances  will 
sometimes  be  admitted.    {Harr%$on  v.  BarUm,  1  J.  &  H.  287.) 

It  cannot,  I  think,  be  laid  down  as  an  universal  rule  that  when 
lands  are  bought  by  partners  in  trade,  and  are  paid  for  out  of  the 
partnership  assets,  they  of  necessity  become  part  of  the  joint  estate 
of  the  partners.  There  are  different  purposes  for  which  the  lands 
may  have  been  bought.  They  may  have  been  bought  for  the  purpose 
of  being  used  and  employed  in  the  trade,  but  for  the  purpose  of  a 
mere  speculation  on  account  of  the  partnership,  for  I  know  nothing 
which  can  prevent  partners  from  speculating  in  land,  if  they  think 
proper  to  do  so,  as  freely  as  they  may  speculate  in  mere  articles  of 
commerce,  though  foreign  to  their  trade.  Again,  they  may  have 
been  bought  without  reference  to  the  purposes  of  the  trade  or  the 
benefit  of  the  partnership,  with  the  intention  of  withdrawing  from 
the  trade  the  amount  employed  in  the  purchase,  and  converting  that 
amount  into  separate  property  of  the  partners,  or  they  may  have 
been  bought  on  account  of  one  or  more  of  the  partners,  he  or  they 
becoming  debtors  to  the  partnership  for  the  amount  laid  out  in  the 
purchase.  The  form  of  the  conveyance  in  these  cases  does  not  settle 
the  question,  for  in  whatever  form  the  conveyance  may  be,  there  may 
be  a  trust  of  the  land  which  may  follow  the  money,  liable,  however, 
as  other  trusts  are,  to  be  rebutted  by  evidence.  Where  land  pur- 
chased is  not  merely  paid  for  out  of  the  partnership  assets,  but  is 
bought  for  the  purpose  of  being  used  and  employed  in  the  partner- 
ship trade,  it  is  scarcely  possible  to  conceive  a  case  in  which  there 
coidd  be  sufficient  evidence  to  rebut  the  trust,  and  accordingly  in 
these  cases  we  find  the  decisions  almost  if  not  entirely  imifoim — 
that  the  purchased  land  forms  part  of  the  joint  estate  of  the  partner- 
ship ;  but  where  the  land  is  not  purchased  for  those  purposes,  the 
question  becomes  more  ox)en,  and  we  have  to  consider  whether  the 
circumstances  attending  the  purchase  show  that  it  was  made  on 
account  of  the  partnership,  or  of  any  one  or  more  of  them  indivi- 
dually, in  whose  name  the  land  may  have  been  bought  (Turner , 
L.  J.,  in  The  Bank  of  England  Case,  3  De  Q.  F.  &  J.  645.) 

It  Ib  dearly  settled,  that  where  real  estate  is  purch4ued  with  part- 
nership capital,  for  the  purposes  of  partnership  trade,  it  will,  in  the 
absence  of  any  express  agreement,  be  considered  as  absolutely  con- 
verted into  personalty  ;  and,  upon  the  death  of  one  of  tlie  partners, 
his  share  will  not  go  to  his  heir-at-law,  nor  be  liable  to  dower,  but 
will  belong  to  his  personal  representatives.  (1  Wh.  &  Tud.  L.  C. 
£q.  214,  citing  Phillips  v.  Phillips,  1  My.  &  K.  649,  and  other  cases.) 
But  where  property  is  devised  to  partners  as  joint  tenants,  although 
they  make  use  of  it  for  partnership  purposes,  they  will  not  be  held 
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tenants  in  common  in  equity,  nnless  by  express  agreement,  or  by 
their  course  of  dealing  with  it  for  a  long  period,  it  may  be  inferred 
that  they  meant  to  sever  the  joint  tenancy.     (Id,  212.) 


MOBIiET    V.    BIBD. 

Temp.  1798. 

[3  Vesey's  Repobts,  629  ;  Tud.  L.  C.  Conv.  778.] 

W.  C,  by  his  will,  gave  to  his  daughter  E.  everything  Case, 
he  died  possessed  of,  on  condition  that  she  should  pay  to 
the  four  daughters  of  his  brother,  J.  C,  400i.,  out  of  700i. 
then  lying  in  the  Three  per  Cents.  Three  of  the  four 
daughters  of  J.  C.  died  in  the  life  of  the  testator.  The 
surviving  daughter  married  T.  M.  After  the  testator's 
death  a  bill  was  filed  by  T.  M.  and  his  wife  against 
W.  B.  and  his  wife  (the  testator's  said  daughter),  claiming 
the  whole  legacy  given  to  the  four  daughters  of  J.  C. 

Sir  JJ.  P.  Arden,  M.  R. — ^The  only  point  is,  whether  Abetract  of 
this  legacy  is  to  be  considered  as  a  joint  legacy  given  ^^ 
to  the  four  daughters  as  joint  tenants,  or  whether  they 
were  to  take  1002.  each,  as  tenants  in  common.    I  wish  to 
give  my  opinion  very  explicitly.     Great  doubts  have  been 
entertained  by  judges,  both  at  law  and  in  equity,  as  to 
words  creating  a  joint  tenancy  or  a  tenancy  in  common ; 
and  it  is  clear,  the  ancient  law  was  in  favour  of  a  joint 
tenancy,  and  that  law  still  prevails ;  unless  there  are  some 
words  to  sever  the  interest  taken,  it  is  at  this  moment  a 
joint  tenancy,  notwithstanding  the  leaning  of  the  Courts 
lately  in  favour  of  a  tenancy  in  common.    A  legacy  of  a 
specific  chattel,  a  grant  of  an  estate,  is  a  joint  tenancy. 
It  is  true  the  Courts  seeing  the  inconvenience  of  that, 
have  been  desirous,  wherever  they  could  find  any  intention 
of  severance,  to  avail  themselves  of  it ;  and  their  successive 
determinations  have  laid  hold  of  any  words  for  that  purpose. 
"  Equally  to  be  divided,"  "  equally  among,  between,"  even 
*n  law,  I  believe,  certainly  in  equity,  create  a  tenancy  in 
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cotnmoD  ;  but  without  those  words  it  is  a  joint  tenancy. 
But  many  distinctions  have  been  raised  in  equity ;  as 
where  persons  are  in  trade,  and  have  joint  debts  due  to 
them ;  the  Courts  say,  it  could  not  be  intended  to  the 
prejudice  of  the  family  of  the  deceased  partner ;  therefore, 
not  doubting  that  it  would  be  a  joint  tenancy  at  law,  in 
equity  they  say  it  could  not  be  the  agreement.  So,  if  two 
people  join  in  lending  money  upon  a  mortgage,  equity 
says  it  could  not  be  the  intention  that  the  interest  in  that 
should  survive.  Though  they  take  a  joint  security,  each 
means  to  lend  his  own  and  take  back  his  own.  But  that 
was  never  extended  to  grants.  A  voluntary  bond  would 
survive,  if  no  intention  of  the  party  to  make  a  severance 
appears.  Therefore  legacies,  gifts,  grants,  &c.,  are  both  at 
law  and  in  equity  joint ;  except  from  the  nature  of  the 
contract,  or  from  the  words,  some  intention  of  severance 
appears.  This  is  a  legacy  to  four  persons,  and  there  are 
no  words  of  severance ;  therefore  it  is  a  joint  legacy,  and 
the  whole  interest  survives  to  the  survivor,  three  being 
dead ;  and  though  I  agree  with  those  who  think  it  the 
least  evil  that  it  should  be  a  tenancy  in  common,  this  is 
one  of  those  cases  in  which  it  is  more  convenient  that  it 
should  remain  joint.  Sir  Joseph  Jekyll,  in  Cray  v.  WUlia, 
observes  the  convenience  that  a  joint  tenancy  sometimes 
has ;  that  the  legacy  is  not'  lost.  This  legacy,  therefore, 
belongs  to  the  plaintiffs. 

Hence,  iwiwithstcmcUng  the  leaning  of  the  courts  of 
equity  to  a  ten,a/ncy  i/n  common,  an  intereet  given  to  two 
or  mxyre,  either  by  way  of  legacy  or  otherwise,  is  joint, 
unless  there  are  words  of  severance,  or  an  i/nferenee  of 
that  sort  arises  in  equity  from  the  nature  of  the 
transaction  ;  as  in  partnerships,  joint  m^ortgagest  &c. 

In  the  above  case  it  was  also  contended  that  the  legacy  was  specific 
and  that  the  plaintiffs  were  entitled  to  the  value  of  the  ^£300  stock  at 
the  end  of  a  year  from  the  testator's  death.    The  Master  of  the  Rolls 
was  of  opinion  that  the  legacy  was  specific,  and  that  the  plaintiffs 
were  so  entitled. 
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Leases. 
— f — 

DOS   (2.    BIGtQE    v.    BELIi. 

Temp,  34  (?eo.  ///. 

[5  Tebm  Refobts,  471 ;  2  Sif.  L.  C.  96.] 

This  was  an  action  of  ejectment.  At  the  trial  at  the  Case. 
York  assizes  it  appeared  that  in  January,  1790,  W.,  as 
agent  for  the  lessor  of  the  plaintiff,  let  a  farm  to  the  de- 
fendant for  seven  years,  by  parol.  The  defendant  was  to 
enter  on  the  land  at  Old  Lady-day,  and  the  house  on  the 
25th  of  May  following ;  and  he  was  to  quit  at  Candlemas. 
The  defendant  entered  accordingly  and  paid  rent.  A 
notice  to  quit  at  Lady-day  was  served  on  the  22nd  of 
September,  1792.  The  plaintiff  was  nonsuited,  and  a 
rule  was  obtained  calling  on  the  defendant  to  show  cause 
why  the  nonsuit  should  not  be  set  aside.  Judgment  was 
delivered  by  Lord  Kenyan,  C.  J.  * 

Though  the  agreement  be  void  by  the  Statute  of  fbeiraet  of 
Frauds  as  to  the  duration  of  the  lease,  it  must  regulate 
the  terms  on  which  the  tenancy  subsists  in  other  respects, 
as  to  the  rent^  the  time  of  the  year  when  the  tenant  is  to 
quit,  &C.  So  where  a  tenant  holds  over  after  the  ex- 
piration of  hiB  term,  without  having  entered  into  any  new 
contract,  he  holds  upon  the  former  terms.  Now  in  this 
case  it  was  agreed  that  the  defendant  should  quit  at 
Candlemas ;  and  though  the  agreement  is  void  as  to  the 
number  of  years  for  which  the  defendant  was  to  hold,  if 
the  lessor  chose  to  determine  the  tenancy  before  the  ex- 
piration of  the  seven  years,  he  can  only  put  an  end  to  it 
at  Candlemaa     [Rule  discharged.] 

Hence,  where  a  leaae  is  void  by  the  StcUute  of  Frauds 
(18  to  the  duration  of  the  term,  the  tenant  holds  in  otJier 
respects  under  the  terms  of  the  lease. 
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CLATTOK    «.    BTiATTRY. 

Temp.  39  Geo.  IIL 
[8  Term  Rkforis,  3 ;  2  Sm.  L.  0.  102.] 

This  was  an  action  against  a  tenant  for  double  rent  for 
holding  over  after  the  expiration  of  his  term,  and  a  r^ular 
notice  to  quit  The  first  count  of  the  declaration  stated 
a  holding  under  a  certain  term,  determinable  on  the  12th 
of  May  then  past ;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  at  the  same  period.  It  ap- 
peared in  evidence  that  the  defendant  had  held  the 
premises  for  two  or  three  years,  under  a  parol  demise  for 
twenty-one  years  from  the  day  mentioned,  to  which  the 
notice  to  quit  referred ;  and  the  Statute  of  Frauds  direct- 
ing that  any  lease  for  more  than  three  years,  not  reduced 
into  writing,  shall  operate  only  as  a  tenancy  at  will,  it  was 
contended  at  the  trial,  that  the  holding  should  have  been 
stated  according  to  the  legal  operation  of  it,  as  a  tenancy 
at  will ;  and  as  there  was  no  count  adapted  to  that  state- 
ment, that  the  plaintiff  ought  to  be  nonsuited.  Rooke,  J., 
however,  considering  that  it  amounted  to  a  tenancy  from 
year  to  year,  overruled  the  objection,  and  the  plaintiff 
obtained  a  verdict  which  the  defendant  moved  to  set  aside 
on  the  ground  of  misdirection,  relying  upon  the  positive 
words  of  the  statute.  Judgment  was  delivered  by  Lord 
Kenyon,  C.  J. 

Abttmetof       The    direction    was    right,  for  such  a    holding    now 
jujguimt. 

operates  as  a  tenancy  from  year  to  year.  The  meaning 
of  the  statute  was,  that  such  an  agreement  should  not 
operate  as  a  term ;  but  what  was  then  considered  as  a 
tenancy  at  will  has  since  been  properly  constiiied  to  enure 
as  a  tenancy  from  year  to  year.     [Rule  refused.] 

Hence,  although  by  the  Statute  of  Frauds  it  is  enacted 
Hiat  all  leases  by  parol,  for  more  than  three  years,  shall 
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have  the  effect  of  estates  at  will  only,  atich  lease  may  be 
made  to  enure  as  a  temincy  from  year  to  year. 

When  a  party  is  allowed  to  hold  over  after  the  ezpiration  of  a 
tenancy  by  agreement,  the  terms  on  which  he  continues  to  occupy 
are  matter  of  evidence  rather  than  of  law.  {Wighiman,  J.,  in  The 
Mayer  of  Thetford  v.  Tyler,  8  Q.  B.  95.) 


Legacies. 

IiADY    TAWI^EfHT    v.    IiOBD    FAWIiETT. 

Temp.  1685. 
[1  Vernon's  Reports,  321 ;  Tud.  L,  C.  Conv.  720.] 

Certain  lands  were  settled  by  deed,  for  the  purpose  Case. 
(inter  alia)  of  raising  portions  for  younger  children, 
payable  at  twenty-one  or  marriage,  which  should  first 
happen.  One  of  the  daughters  died  under  age,  and  un- 
married ;  and  administration  of  her  estate  was  granted  to 
the  plaintiff  her  mother,  who  brought  a  bill  to  obtain 
payment  of  her  portion. 

It  was  decided  that  the  portion  of  the  deceased  daughter  Decision, 
should  not  be  raised  for  the  benefit  of  her  administratrix, 
though  it  would  have  been  otherwise  in  the  case  of  a 
legacy. 

BTAFLETON    v.    CHEAIiSa 

Temp.  1711. 

[Precedents  in  Chancery,  317 ;  Tud.  L.  C.  Conv.  724] 

A  LEOACT  bequeathed  to  an  infSetnt  to  be  paid  or  pay-  Decision. 
able  at  the  age  of  twenty-one  years,  is  an  interest  vested 
in  the  legatee  so  that  it  shall  go  to  his  personal  represen- 
tatives, though  he  die  before  that  age>  for  this  is  debitu/m 
in  praesenti,  though  solvendv/m  in  futuro;  secus,  if 
bequeathed  to  an  infant  at  twenty-one,  or  if  or  when  he 
shall  attain  that  age,  unless  interest  is  given  in  the 
vneantime. 
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HANSON    V.    GRAHAM. 

Temp,  1801. 
[6  Vesby's  Reports,  239 ;  Tud.  L.  C.  Conv.  726.] 

Dedsion.  The  word  when  in  a  will,  alone  and  unqualified,  is 

conditional ;  but  it  may  be  controlled  by  expressions  and 
circumstances,  so  as  to  postpone  payment  or  possession 
only,  and  not  the  vesting ;  as  where  the  interest  of  the 
legacy  in  the  interval  was  directed  to  be  laid  out  at  the 
discretion  of  the  executors  for  the  benefit  of  the  legatees, 
it  vested  immediately. 

The  judges  from  the  earliest  times  were  always  inclined  to  decide 
that  estates  devised  were  vested  ;  and  it  has  long  been  an  established 
rule  for  the  guidance  of  the  Courts  of  Westminster  in  constxuing 
devises,  that  all  estates  are  to  be  holden  to  be  vested,  except  estates 
in  the  devise  of  which  a  condition  precedent  to  the  vesting  is  so 
clearly  expressed  that  the  Courts  cannot  treat  them  as  vested  without 
deciding  in  direct  opposition  to  the  terms  of  the  wilL   (Best,  C.  J.,  in 
Duffieldv,  Duffieldy  1  Dow.  &  C.  311.)    Where  there  are  clear  words 
of  gift,  giving  a  vested  inters  to  parties,  the  Court  will  never  permit 
that  absolute  gift  to  be  defeated,  unless  it  is  perfectly  clear  that  the 
very  case  has  happened  in  which  it  is  declared  that  that  interest 
shall  not  arise.  Where  there  is  a  vested  interest,  and  the  contingency 
upon  which  it  is  to  be  divested  never  happened  :  the  vested  interest 
remains  as  if  that  contingency  had  never  been  annexed  to  it.    (Sir 
R,  Arden,  M.  R,  in  Harrison  v.  Foreman,  6  Yes,  207.)    So  far  has 
this  rule  been  carried,  that  where  a  testator  devised  lands  with  a 
condition  that  if  his  wife  should  give  birth  to  a  posihumous  child, 
such  child  should  take,  and  a  child  was  subsequently  bom  in  the  tes^ 
tator's  lifetime,  but  no  posthumous  child  was  bom,  it  was  held  that 
the  child  so  bom  did  not  take.    {Doe  d.  Blakiston  v.  Haslmoood,  10 
C.  B.  644.) 

The  role  adopted  in  respect  to  legacies  payable  out  of  personal 
estate,  that,  when  the  gift  and  the  time  of  payment  are  distract,  the 
legacy  vests  immediately,  does  not  hold  generally  in  regard  to  lega- 
cies charged  on  real  estate. 

The  reason  of  this  distinction  is,  that,  in  the  civil  law,  a  bequeflt 
to  a  person  to  be  paid  at  a  future  time  was  held  to  confer  on  him  a 
present  right  to  the  legacy,  notwithstanding  the  time  of  payment 
was  future ;  so  that  immediately  on  the  testator's  decease  it  became, 
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in  the  eye  of  the  civil  law,  a  present  debt  payable  at  a  future  time, 
defntvm  in  praaenti  Bolvendum  in  futwro.  Now,  anciently,  legatory 
matters  arising  on  personal  estate,  were  solely  under  the  jurisdiction 
of  the  Ecclesiastical  Courts,  and  the  decisions  of  those  Courts  were 
regulated  by  the  civil  law.  By  degrees  Courts  of  equity  took  cogni- 
zance of  them,  and,  with  a  view  to  uniformity  of  decision,  adopted 
the  rule  in  question  in  respect  to  such  legacies.  But  legacies  out  of 
real  estate  never  fell  within  the  cognizance  of  the  Ecclesiastical 
Courts  ;  there  was  not,  therefore,  the  same  reason  for  applying  this 
rule  to  that  description  of  legacies  ;  and  as  it  appeared  contrary  to 
the  favour  which  the  law  shows  to  the  owner  of  the  inheritance, 
Courts  of  Equity  rejected  it  as  a  general  rule  in  respect  to  all  such 
legacies.  With  regard  to  legacies  chaiged  on  real  estates,  for  the 
reasons  before  mentioned,  it  has  become  a  general  rule,  that  legacies 
payable  at  a  future  time, — whether,  by  the  language  of  the  bequest, 
the  time  is  annexed  to  the  substance  or  to  the  payment  of  the  legacy, 
as  a  bequest  to  a  person  of  a  sum  of  money  at  twenty-one,  or  a 
bequest  to  a  person  of  a  sum  of  money  payable  to  him  at  twenty- 
one, — equally  sink  into  the  land  for  the  beneiit  of  the  inheri- 
tance, if  the  l^;atee  die  under  twenty-one.  (Note  by  Butler,  to 
Feame's  Contingent  Remainders,  556.)  But  when  a  legacy  [charged 
on  land]  is  bequeathed  to  a  child  on  his  attaining  twenty-one  or  marry- 
ing, or  in  any  other  event  penonal  to  himy  the  legacy  is  evidently 
postponed  to  the  time  specified,  from  its  being  considered  that  the 
legatee  will  then  want  the  benefit  of  the  legacy ;  but,  when  the 
estate  is  devised  to  a  person  for  life,  and  after  his  decease  is  charged 
with  a  legacy,  the  legacy  is  evidently  postponed  till  the  decease  of 
the  devisee  for  life,  from  its  being  incompatible  with  his  life  estate 
that  it  should  be  raised  in  his  lifetime.  The  payment  of  the  legacy 
is  therefore  considered  to  be  postponed,  in  the  first  case,  from  regard 
to  CMTcumstancM  personal  to  the  legatee;  and,  in  the  second,  frt>m 
regard  to  the  drcumstanees  of  (he  estate;  and  it  has  been  inferred, 
that  in  cases  of  the  first  description,  the  testator  does  not  intend  the 
legatee  shall  receive  the  legacy,  unless  the  circumstance  happens  on 
which  the  testator  made  it  payable  ;  and  that  in  cases  of  the  second 
description,  the  testator  intends  the  legatee  shall  receive  it  at  all 
events.  In  the  former  cases,  therefore,  it  has  been  held  that,  if  the 
legatee  dies  while  the  time  of  payment  is  in  suspense,  the  legacy 
sinks  into  the  land  for  the  benefit  of  the  inheritance ;  and  in  the 
latter  cases  it  has  been  held,  that  if  the  legatee  dies  during  the  con- 
tinuance of  the  preceding  estate  or  interest,  his  peraooal  reptesenta- 
tives  will  be  entitled,  on  its  determination,  to  have  the  l^acy  raised 
for  their  benefit  (Id.  556), 

If  a  legacy  is  given  generaUy,  it  will  be  payable  out  of  the  penonal 
estate  only ;  and  in  this  case,  if  it  is  given  for  a  particular  purpose, 
the  fact  that  that  purpose  cannot  be  effected  will  not  prevent  the 

Q  2 
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legacy  from  Torting  in  the  donee.  So  that  if  a  bequest  be  to  or  iil 
trust  for  a  legatee,  to  apprentice  him,  or  the  like,  it  is  an  absolute 
gift  to  the  legatee ;  and  if  he  dies  before  it  is  so  applied,  it  will 
belong  to  his  representatives  (2  Spence,  462,  466). 


HOOIaET    V.    HATTOir. 

Tbiip.  1773. 

[1  Bbo.  C.  C.  390 ;  2  Wm.  &  TuD.  L.  C.  Eq.  321.] 

c^«-  Lady  F.,  by  her  will,  gave  the  plaintiff  a  legacy  of 

£500,  and  by  a  codicil  the  sum  of  £60.  She  afterwards 
made  a  second  codicil  in  these  words  :  "  I  add  this  codicil 
to  my  will ;  I  give  Lydia  Hooley  £1000."  The  plaintiff 
filed  a  bill  for  the  legacies,  and  the  question  was,  whether 
the  last  legacy  alone  passed,  or  the  legatee  should  have 
both  the  £1000  and  the  £500.  The  Master  of  the  Roils 
decreed  both  to  the  plaintiff,  and  the  defendant  appealed 
to  the  Lord  Chancellor,  who  was  assisted  by  two  other 
judges. 

fdli*^**^'  -^ston,  J. — ^There  are  four  cases  of  double  legacies: 
FxT^i^  when  the  same  specific  thing  is  given  twice.  Cuja- 
cius  takes  a  distinction  between  the  same  res  and  the 
same  quarUity.  In  the  first  case,  it  can  take  place  but 
once,  "at  eadem  quarUitaa  aaepiua  praestari  potest" 
Secondly,  where  the  like  quantity  is  given  twice.  In 
regaixl  to  the  cases  in  the  Roman  law, — where  equal  sums 
are  given  in  two  distinct  writings,  both  shall  pass  by  the 
Roman  law,  and  the  decisions  of  this  Court  are  agreeable 
thereto.  Thirdly,  as  to  a  less  sum  in  the  latter  deed,  as 
£100  by  will,  and  £50  by  the  codicil,  the  legatee  shall 
take  both.  Fourthly,  as  to  a  larger  sum  after  a  less, 
Ricard,  Vol.  L,  p.  451  (Traits  des  Donations),  says,  where 
they  are  in  the  same  instrument,  the  two  sums  are  not 
blended,  but  the  legatee  has  two  legacies ;  and  the  heir 
must  show  that  the  one  was  meant  to  be  blended  with 
the  other,  the  presumption  being  in  favour  of  what  is 
written. 
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The  law  seems  to  be,  and  the  authorities  only  go  to 
prove  the  legacy  not  to  be  double  where  it  is  given  for  the 
same  cause  in  the  same  act,  and  totidj&ai  verbis;  but 
where  in  different  writings  there  is  a  bequest  of  equal, 
greater,  or  less  sums,  it  is  an  augmentation,  and  therefore 
Lydia  Hooley  is  entitled  to  both  the  sums  of  £500  and 
£1000. 

Hence,  {/  a  legacy  of  (he  same  amowivl  is  given  twice 
for  (he  same  cause,  and  in  the  same  act,  and  totidem 
verbis,  or  only  with  smaU  difference,  it  will  not  be  double; 
but  where  in  differeTvt  writings  there  is  a  bequest  of 
equal,  greater,  or  less  sums,  it  is  an  augmentation. 

Although  the  legacies  are  in  different  instniments,  if  they  are  not 
given  gimpliciter,  but  the  motive  of  the  gift  is  expressed,  and  in  such 
instruments  the  tame  motive  is  expressed,  and  the  tome  ium  is  given, 
the  Court  considers  these  two  coincidences  as  raising  a  presumption 
that  the  testator  did  not  by  a  subsequent  instrument  mean  another 
gift,  but  meant  only  a  repetition  of  the  former  gift.  (2  Wh.  &  Tud. 
L.  C.  Eq.  328.) 


ASHBUBNEB    v.    MACOUniE. 

Temp,  1786. 

[2  Bbo.  C.  C.  108 ;  2  Wh.  &  Tun.  L.  C.  Eq.  236.] 

W.  M.  bequeathed  {inter  alia)  to  his  sister  J.  A.,  the  Case, 
interest  arising  from  her  husband's  bond  to  the  testator 
for  £3500,  during  her  life,  independent  of  her  said  hus- 
band or  any  future  husband.  He  bequeathed  the  principal 
of  the  said  bond,  on  the  decease  of  J.  A.,  to  her  four 
daughters,  to  be  equally  divided  among  them,  or  the 
survivons  of  them.  He  bequeathed  to  W.  B.,  his  natural 
child,  his  capital  stock  of  £1000  in  the  Indian  Company's 
Stock,  with  the  dividend,  which  dividend  was  to  pay  for 
his  education  and  maintenance  till  qualified  for  holy 
orders,  and  then  the  capital  to  be  laid  out  in  the  purchase 
of  a  living  for  him.  This  stock  was  to  be  continued 
or  disposed  of,  at  the  discretion  of  his  executors.     W.  A. 
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became  a  bankrupt,  and  the  testator  received  a  dividend 
of  48.  Sd.  in  the  pound,  and  after  the  death  of  the  testator 
another  dividend  of  2«.  9c{.  was  paid  to  the  creditors.  The 
testator  at  the  time  of  making  his  will,  was  possessed  of 
£1000  East  India  Stock,  and  no  more,  but  sold  out  the 
whole  of  it  before  his  death.  A  bill  was  brought  by 
J.  A.,  her  four  daughters,  and  W.  B.,  to  have  the  whole 
sum  of  £3500  secured  for  J.  A  and  her  daughters,  and  to 
have  such  part  of  it  as  was  due  out  of  the  estate  of  the 
bankrupt  paid  by  his  assignee,  and  the  residue  paid  by  the 
personal  estate  of  the  testator  out  of  his  general  effects ; 
and  that  the  personal  representative  of  the  testator 
might  also  purchase  with  the  testator's  personal  estate 
£1000  East  India  Stock,  and  transfer  the  same  for  the  use 
of  W.  B.,  as  directed  by  the  will.  The  defendants,  the 
administratrix  and  residuary  legatees,  insisted  that  J.  A. 
and  her  daughters  were  entitled  only  to  what  remained 
due  to  the  testator  at  the  time  of  his  death,  out  of  the 
estate  of  the  bankrupt ;  and  that  the  legacy  of  East  India 
Stock  to  W.  B.  was  adeemed  by  the  testator's  disposing  of 
it  in  his  lifetime. 
Abttract  of  Lord  Chancellor  Thurlow. — ^The  claim  of  J.  A.  and  her 
jndgmen  .    jayg]j|jgjg  depends  on  two  questions.    First,  whether  the 

bond  was  given  as  a  specific  legacy ;  which  depends  on 
this,  whether  the  manner  in  which  the  sum  is  mentioned, 
turns  it  to  a  pecuniary  legacy,  or,  as  the  civilians  call  it,  a 
demonstrative  legacy,  that  is,  a  legacy  in  its  nature  a 
general  legacy,  but  where  a  particular  fund  is  pointed  out 
to  satisfy  it ;  or  whether  it  be  what  they  call  a  legatum 
Twminis  or  legaium  cM)itu  The  second  question  is, 
whether  the  legacy,  supposing  it  to  be  specific,  is  adeemed, 
so  far  as  the  testator  has  received  dividends  in  respect  of 
the  debt,  or,  as  the  bankrupt's  estate  may  be  insufficient 
to  pay  the  residue.  I  will  take  the  second  point  first,  for 
this  is  clearly  a  specific  legacy,  according  to  all  the  defini- 
tions.   Wherever  a  debt,  or  a  part  of  a  debt>  is  the  subject 
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bequeathed,  it  is  a  legoiwrn,  7U>minia  or  legatum  debitu 
If  the  testator  receive  payment  of  the  debt,  the  legacy  is 
gone,  unless  it  appear  from  the  manner  of  his  disposing  of 
the  money  afterwards,  that  he  means  to  preserve  it  for  the 
legatee.  Lord  Camden  held  that  there  was  no  distinction 
between  voluntary  payment  and  payment  on  a  demand, 
and  that  in  both  cases  the  legacy  was  extinguished.  On 
the  first  point,  T  am  clear  this  is  a  specific  legacy.  If  the 
fortune  of  the  testator  had  failed,  so  as  not  to  satisfy  all 
the  pecuniary  legacies,  and  the  question  had  been,  whether 
this  legacy  should  have  been  contributive  to  the  pecuniary 
legacies,  I  believe  no  man  in  the  profession  would  have 
doubted.  When  the  testator  made  his  will,  £3500  was 
due  to  him  from  W.  A.,  by  bond ;  he  meant  to  relinquish 
that  bond  for  the  benefit  of  the  family ;  not  by  way  of 
release  to  the  husband,  but  by  way  of  settlement ;  and 
that  this  debt,  whether  it  turned  out  well  or  ill,  should 
go  to  the  family ;  the  interest  to  his  sister  for  her  life, 
the  principal  among  her  daughters.  In  this  case,  the 
bequest  must  be  considered  as  specific,  although  the  sum 
be  mentioned.  As  to  the  legacy  of  East  India  Stock  to 
the  plaintiff  W.  B.,  there  is  no  case  to  countenance  his 
claim.  The  testator  says,  "I  give  w/y  capital  stock  to," 
&c. ;  the  pronoun  my  has  been  relied  on,  in  many  cases, 
in  deciding  the  legacy  to  be  specifia  The  testator,  after 
making  his  wiU,  sold  his  stock,  which  made  it  as  if  it 
had  never  existed ;  the  legacy  is  adeemed,  according  to 
all  the  cases.  My  decree  will  be,  that  the  bond  be  de- 
livered up  to  the  wife  and  children,  that  they  may 
receive  the  dividend  not  received  by  the  testator,  and 
whatsoever  may  hereafter  be  payable  out  of  the  bank- 
rupt's estate  in  respect  of  that  debt.  The  legacy  to 
W.  B.  is  gone,  and  the  bill  must  be  wholly  dismissed  as 
to  that  claim. 

Hence,  a  legacy  of  interest  a/ad  principal  of  a  bond,  is 
specific,  a/ad  is  partially  adeemed  by  the  testator  having 
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received  paH  of  the  debt  by  dividends  declared  after  tJu 
harikruftcy  of  the  debtor.  The  legacy  of  "  my  jPIOOO  EaM 
India  Stock,^*  ia  apecifie,  and  is  adeemed  in  toto  by  the 
testatcT*8  Belling  the  stock. 

Legacies  aie  usually  said  to  be  of  two  different  kinds,  general,  or 
•pccific ;  a  third,  however,  may  be  added,  in  some  d^^ree  partaking 
of  the  properties  of  the  two  former, — a  d&monBtraivo^  legacy.    A 
legacy  ia  gmerol  where  it  does  not  amount  to  a  bequest  of  any  par- 
ticular thing  or  money,  distinguished  from  all  others  of  the  same 
kind.    Thus,  if  a  testator  gives  A.  a  diamond  ring,  or  a  horse,  or 
^1000  stock,  or  £1000,  not  referring  to  any  particular  diamond 
ring,  horse,  stock,  or  money,  as  distinguished  from  others,  these 
legacies  will  be  generaL    A  l^;acy  is  specific  (Jiegalwn  nominw  wL 
debiit),  ^hen  it  is  a  bequest  of  a  particular  thing,  or  sum  of  money, 
or  debt,  as  distinguiahed  from  all  others  of  the  same  kind.    Thus,  if 
a  testator  gives  B.  his  diamond  ring,  his  black  horse,  his  £1000 
stock,  or  £1000  contained  in  a  particular  bag,  or  owing  to  him  by 
C,  or  the  diamond  ring,  black  horse,  &c.,  which  he  should  be  pos- 
sessed of  at  the  time  of  his  death,  in  these  and  like  instances  the 
legacies  are  specific.     A  legacy  is  demonstrative,  when,  as  Lord 
ThurUw  observes  in  the  principal  case, ''  it  is  in  its  nature  a  general 
legacy,  but  there  is  a  particular  fund  pointed  out  to  satisfy  if  Thus, 
if  a  testator  bequeaths  £1000  out  of  his  Reduced  Bank  Three  per 
Cents.,  the  legacy  will  not  be  specific,  but  demonstrative.     (2  Wh. 
&  Tud.  L.  C.  Eq.  243,  244.) 


8COTT    V.    TYTiER, 

Temp.  178a 

[2  Dicken'b  Rkpobtb,  712 ;  2  Wh.  &  Tud.  L.  C.  Eq.  115.] 

Case.  A  leoact  was  left   by  a  father  to  his  daughter,  one 

moiety  of  which  was  to  be  paid  to  her  at  twenty-one, 
if  then  unmarried  ;  and  the  other  moiety  at  twenty-five, 
if  then  unmarried  ;  but  in  case  she  married  before  twenty- 
one  with  the  consent  of  her  mother,  one  moiety  was  to 
be  settled  upon  her  (the  daughter)  as  mentioned  in  the 
will,  and  the  other  moiety  disposed  of  as  she  should  think 
fit.  The  daughter  married  under  twenty-one  without  the 
consent  of  her  mother. 
It    was  held  that  the   legacy   did   not   vest  in  the 
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daughter  upon  the  marriage,  and  that  she  never  came 
under  the  description  to  which  the  gift  of  the  legacy 
was  attached. 

As  a  general  rale  conditions  prohibiting  or  which  tend  to  prohibit 
marriage,  are  illegal,  on  the  ground  that  they  are,  as  Lord  Thurlaw 
said  in  the  above  case,  ''contrary  to  the  common  weal  and  good 
order  of  society."  Messrs.  White  and  Tudor  mention  these  excep- 
tions to  the  rule  (2  L.  C.  Eq.  180) :  a  condition  to  marry  or  not  to 
many  a  particular  person ;  or  a  native  of  any  particular  country ;  or 
a  person  belonging  to  any  particular  religious  sect ;  or  a  condition 
which  prescribes  the  ceremonies  of  marriage,  although  differing  from 
those  of  the  established  church,  as  those  of  the  Quakers ;  or  which 
prohibits  marriage  before  twenty-one,  or  even  twenty-eight ;  or  a 
condition  in  restraint  of  second  marriage. 

A  gift  until  marriage,  and  when  the  party  marries,  then  over,  is  a 
valid  limitation.    {Morley  v.  Rennoldson,  2  Hare,  580.) 


HOWE    V.    "RABTi    OF    DABTMOUTH. 

Temp,  1802. 
[7  Vesey'b  Reports,  137 ;  2  Wh.  &  Tud.  L.  C.  Eg.  296.] 

As  a  general  rule,  where  personal  property  is  bequeathed  Decialon. 
for  life,  with  remainders  over,  and  not  specifically,  it  is  to 
be  converted  into  the  Three  per  Cents.,  subject,  in  the  case 
of  existing  real  security,  to  an  inquiry,  whether  it  will  be  for 
the  benefit  of  all  parties ;  and  the  tenant  for  life  is  entitled 
only  upon  that  principle.  Wasting  property  is  converted 
for  the  benefit  of  persons  in  remainder^  future  interests  for 
the  benefit  of  the  tenant  for  life. 

The  restdt  of  the  rule  laid  down  by  Lord  Eldon,  in  Houx  v.  Lord 
Dartmouth,  appears  to  be,  That  where  personal  estate  is  given  in 
terms  amounting  to  a  general  residuary  bequest,  to  be  enjoyed  by 
persons  in  succession,  the  interpretation  the  Court  puts  upon  the 
bequest  is,  that  the  persons  indicated  are  to  enjoy  the  same  thing  in 
succession ;  and  in  order  to  effectuate  that  intention,  the  Court,  as  a 
general  rule,  converts  into  permanent  investments  so  much  of  the 
personalty  as  is  of  a  wasting  or  perishable  nature  at  the  death  of  the 
testator,  and  also  reversionary  interests.  The  rule  did  not  originally 
ascribe  to  testators  the  intention  to  effect  such  conversions,  except  in 
80  far  as  a  testator  may  be  supposed  to  intend  that  which  the  law 
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will  do  ;  but  the  Court,  finding  the  intention  of  the  testator  to  be, 
that  the  objects  of  his  bounty  shall  take  successive  interests  in  one 
and  the  same  thing,  converts  the  property,  as  the  only  means  of 
giving  effect  to  that  intention.  (Sir  J,  JVigram,  V.-C,  in  Hinves  v. 
Hinves,  3  Hare,  611.) 

If,  however,  an  intention  may  be  gathered  from  the  will  to  the 
effect  that  it  was  the  intention  of  the  testator  that  the  property  should 
be  enjoyed  in  specie,  the  above  rule  for  conversion  will  not  apply. 
(Pickering  v.  Pickering,  4  My.  &  Cr.  299.) 


EIjIilOT    V.    BAVENFOBT. 

Temp.  1806. 

[1  Pabrb  Williams's  Reports,  83  ;  Tud.  L.  C.  Con  v.  803.] 

Caae.  A.  by  her  will  bequeathed  to  B.  "  his  executors,  admi- 

nistrators, and  assigns,"  the  sum  of  £400,  which  he  owed 
her,  provided  he  should  pay  thereout  several  sums  to  his 
children  ;  and  she  directed  her  executors  to  deliver  up  the 
security,  and  not  to  claim  any  part  of  the  debt,  but  to 
give  such  release  as  B.,  his  executors,  &c.,  should  require. 
B.  died  in  the  lifetime  of  A. 

Decision.  It  was  held  :  (1.)  That  where  one  gives  a  legacy  to  a 

man,  his  executors,  administrators,  and  assigns ;  if  in  such 
case  the  legatee  dies  in  the  life  of  the  testator,  though  the 
executors  are  named,  yet  the  legacy  is  lost ;  for  the  words 
executors,  administrcUors,  and  asaignSf  are  void,  being 
but  surplusage,  et  eocpresaio  eorum  quae  taxyiti  insunt  nil 
operatwr ;  and  they  are,  by  supposition  of  law,  named 
only  to  take  in  succession  and  by  way  of  representation, 
as  an  heir  represents  the  ancestor  in  case  of  an  inheritance. 
(2.)  That  a  will  might  be  so  penned,  as  that  though  the 
legatee  died  in  the  life  of  the  testator,  yet  his  execu- 
tors should  have  the  legacy  ;  but  then  it  ought  to  appear 
in  the  will  plainly,  and  by  direct  words,  that  this  was  the 
testator's  intention. 

The  above  doctrine  is  also  applicable  to  a  limitation  to  a  person 
^'  and  his  heirs."  {Brett  v.  Rigdtn,  Plowd.  346.)  A  mere  declara- 
tion in  the  will  that  in  case  the  devisee  or  l^atee  shall  die  before 
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the  testator  there  shall  be  no  lapse,  will  not  be  sufficient  to  affect  the 
operation  of  the  role  {Fidtrnwyg  y.  Stamford,  3  Yes.  493).  "  If,"  said 
Lord  Hardwicke,  in  Sibley  v.  Chok  (3  Atk.  672),  "  a  man  devises  a 
real  estate  to  J.  S.  and  his  heirs,  and  signifies  or  indicates  his  inten- 
tion that  if  J.  S.  die  before  him,  it  should  not  be  a  lapsed  legacy, 
yet,  unless  he  had  nominated  another  l^atee,  the  heir-at-law  [of  the 
testator]  is  not  excluded,  notwithstanding  the  testator's  decluation. 
So  in  a  devise  of  a  personal  legacy  to  A.,  though  the  testator  should 
show  an  intention  that  the  legacy  should  not  lapse  in  case  A«  die 
before  him,  yet  this  is  not  sufficient  to  exclude  the  next  of  kin.  But 
here,  in  case  A.  dies  before  the  testatrix,  she  expressly  provides 
against  the  lapsing ;  for  she  says  '  if  any  of  these  persons  die  before 
the  same  become  due  and  payable,  I  will  that  they,  or  any  of  them, 
shall  not  be  deemed  lapsed  legades ;'  and  subsequent  to  this  devises 
to  A.  and  to  her  executors  or  administratorB  JdO,  so  that,  in  case  of 
her  death  before  the  testatrix,  other  persons  are  named  to  take,  which 
distinguishes  it  from  the  case  I  put  before." 

Where  a  man  gives  a  sum  to  be  divided-  amongst  four  persons  as 
tenants  in  common,  and  that  if  one  of  them  die  before  twenty-one  or 
marriage,  it  shall  survive  to  the  others;  if  one  dies,  and  three  are 
living,  the  share  of  that  one  so  dying  will  survive  to  the  other  three ; 
but  if  a  second  dies,  nothing  will  go  to  the  survivors  but  the  second's 
original  share,  for  the  accruing  share  is  as  a  new  legacy,  and  there  is 
no  further  survivorship.  (Lord  Hardwicke  in  Pam  v.  Bemon,  3  Atk. 
80.)  The  principal  exception  to  the  rule  is  where  the  disposition  is^ 
not  of  separate  legacies,  but  of  one  aggregate  fund,  which  the  testator 
meant  should  remain  an  aggregate  fund,  and  should  not  be  broken 
into  fragments,  if  some  of  the  persons  to  whom  interests  in  it  were 
given  happened  to  die.  (Sir  T.  Pbtmer,  M.  R,  in  Barker  v.  Lea,  T. 
&  R.  415.)  It  seems  now  to  be  decided,  that  the  intention  of  sub- 
stitution will  be  implied  where  there  is  a  gift  to  a  person  or  his 
personal  representatives,  or  his  heirs.  This  class  of  cases  must,  how- 
ever, be  carefully  distinguished  from  another  one,  at  first  sight  very 
similar,  when  the  gift  of  the  legacy  to  the  legatee  "  or  his  executors 
or  administrators,  or  his  personal  representatives,"  not  being  imme- 
diate, but  expectant  upon  a  life  interest,  the  ^rule  as  to  lapse  will 
apply.    (Tud.  L.  C.  Conv.  809,  810.) 

A  gift  to  a  date  implies  an  intention  to  benefit  those  who  consti- 
tute the  oksB,  and  to  exclude  all  others;  but  a  gift  to  individuals 
described  by  their  several  names  and  descriptions,  though  they  may 
together  constitute  a  class,  implies  an  intention  to  benefit  the  indi- 
viduals named.  If  a  testator  give  a  legacy  to  be  divided  amongst  the 
children  of  A.  at  a  particular  time,  those  who  constitute  the  class  at 
the  time  will  take ;  but  if  the  legacy  be  given  to  B.,  C,  &  D.,  children 
of  A,  as  tenants  in  common,  and  one  die  before  the  testator,  the 
survivors  wiU  not  take  the  share  of  the  deceased  child*    The  ques- 
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tion  miut  be,  Waa  the  intentioQ  to  beq[oefttfa  to  those  who  might  at 
the  time  constitate  the  cIub,  or  to  oeztain  individiials  who,  it  waa 
rappoeedy  would  constitate  it  ?  (Lord  CbttmAomy  in  Bagber  t.  Borfer, 
3  My.  ft  Cr.  688.) 

In  connection  with  the  present  sabject  it  is  important  to  bear  ia 
mind  the  following  provisbna  of  the  Wills  Act  (I  Vict,  c  S6) :  A 
residnaiy  deviie  ahall  include  estates  comprised  in  lapsed  and  void 
devises,  unless  a  contrary  intention  shall  i^pear  by  the  will  (Sec  25), 
where  a  devisee  of  an  estate  tail  or  giuut  entail  ahall  die  in  the  life- 
time of  the  testator  leaving  issue  who  would  be  inheritable  under 
such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 
wilL  (Sec.  32.)  Where  any  child  or  other  issue  of  the  testator,  to 
whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed  for 
any  estete  or  interest  not  determinable  at  or  before  the  death  of  such 
person,  shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and  any 
such  issue  of  such  person  shall  be  living  at  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death  of 
the  testetor,  unless  a  contrary  intention  shall  appear  by  the  wilL 
(Sec  33.)  But  where  the  devise  or  bequest  is  to  the  children  of  the 
testetor  ow  a  eiosi ,  and  any  of  them  die  before  the  testetor,  their  repre- 
sentotives  will  not  take.    (O^ney  v.  BaUi^  3  Drew.  319.) 


VTNISB    V.    FBAKCI& 
[2  Coz'b  Rbpobtb,  190 ;  Tud.  L.  C.  Conv.  702.] 

Dedsion.  A  GIFT  by  will  to  the  children  of  a  deceased  sister  is 

a  gift  to  those  who  were  living  at  the  death   of  the 
testator. 

The  question  which  has  been  chiefly  agiteted  in  devises  and 
bequeste  to  children  is,  as  to  the  point  of  time  at  which  the  class  ia  to 
be  ascerteined,  or,  in  other  words,  as  to  the  period  within  which  the 
objecte  must  be  bom  and  existent ;  supposing  the  testetor  himself 
not  to  have  expressly  fixed  the  period  of  ascertaining  the  objects. 
The  following  are  the  rules  of  construction  regulating  the  class  of 
objecte  entitled  in  respect  of  period  of  birth  under  general  gifts  to 
children.  (1.)  That  an  imtMdiaie  gift  to  children  (t.  0.,  a  gift  to  take 
effect  in  possession  immediately  on  the  testet^r's  decease),  whether  it 
be  to  the  children  of  a  living  or  a  deceased  person,  and  whether  to 
children  simply  or  to  all  the  children,  and  whether  there  be  a  gift 
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over  in  case  of  the  decease  of  any  of  the  children  under  age  or  not, 
comprehends  (he  children  living  at  the  testator^a  death  {if  any),  and 
those  only.  (2.)  That  where  a  paTticolar  estate  or  interest  is  carved 
oat,  with  a  gift  over  to  the  children  of  the  person  taking  that  interest, 
or  the  children  of  any  other  person,  such  gift  will  embrace  not  only 
the  objects  living  at  the  death  of  the  testator,  InU  all  who  may 
sybsequently  come  into  existence  before  the  period  of  didrHnUion, 
(3.)  Where  the  period  of  distribution  is  postponed  until  the  attaiu- 
ment  of  a  given  age  by  the  children,  the  gift  will  apply  to  those  who 
are  living  at  the  death  of  the  testator,  and  who  come  into  existence 
before  the  first  child  attains  that  age.  The  principle  of  the  rule 
seems  to  apply  to  all  cases  in  which  the  shares  of  the  children  are 
made  to  vest  in  possession  on  a  given  event,  as  on  marriage ;  in 
which  case  the  marriage  of  the  child  who  happens  to  marry  first,  is 
the  period  for  ascertaining  the  entire  class.  (4.)  With  regard  to  im- 
mediate gifts,  it  is  well  settled  that  if  there  be  no  object  in  esse  at  the 
death  of  the  testator,  the  gift  will  embrace  aU  the  children  who  may 
subsequently  come  into  existence,  by  way  of  executory  gift  (5.)  With 
respect  to  the  words  to  be  bom  OTtobe  begotten,  annexed  to  a  devise 
or  bequest  to  children, — ^the  established  rule  is,  that  if  the  gift  be  im- 
mediate, so  that  it  would,  but  for  the  words  in  question,  have  beeii 
confined  to  children  (if  any)  exiBting  at  the  testator^s  death,  they  will 
have  the  effect  of  extending  it  to  aU  the  children  who  shall  ever  come 
into  existence.  (6.)  In  the  application  of  the  preceding  rules,  and, 
indeed,  for  all  purposes  of  construction,  a  child  en  ventre  sa  mere  is 
considered  as  a  child  in  esse.  (Jarman  on  Wills,  141 — 171.)  There 
are  exceptions  to  some  of  these  rules^  for  which  the  student  is  re- 
ferred to  JarmaiL 
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MABSH    V.    LEXL 

Tmp.  22  Can  //. 

[2  YiNTBis's  RbfobtSi  337 ;  1  Wh.  &  Tud.  L.  C.  Bq.  699.] 

If  a  third  mortgagee  having  advanced  his  money  Dwiuon. 
without  notice  of  a  second  mortgage  afterwards  buy  in 
a  first  mortgage,  though  it  be  'pemdevJU  lite,  pending 
proceedings  brought  by  the  second  mortgagee  to  redeem 
the  first,  yet  the  third  mortgagee,  having  obtained  the 
first  mortgage,  and   having   the   law  on   his   side,  and 
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equal  equity,  he  shall   thereby  squeeze   out  and   gain 
pAorityover  the  second  mortgagee 

Tacking  was  abolished  by  sea  7  of  the  Vendor  and  ParchaseT  Act, 
1874  (37  &  38  Vict  a  78),  but  by  the  Land  Tiansfer  Act»  1876  (38 
&  39  Vict  c.  87),  that  section  was  repealed,  exoept  as  to  anything 
duly  done  thereunder  before  the  commencement  of  the  latter  Act 

Several  important  roles  respecting  tacking  were  laid  down  by 
Sir  /.  «/«ibyU,  M.R,  in  Brtua  y.  ThA  DwAeu  of  MarUbonrngh  (2  P. 
Wms.  491),  of  which  the  following  are  the  chief:  (1.)  If  a  third 
mortgagee  buys  in  the  first  mortgage,  though  it  be  pendenJU  Ute^ 
pending  a  bill  brought  by  the  second  mortgagee  to  redeem  the  first, 
yet  the  third  mortgagee  having  obtained  the  first  mortgage,  and  got 
the  law  on  his  side,  and  equal  equity,  he  shall  thereby  squeeze  out 
the  second  mortgagee ;  and  this  the  Lord  Chief  Justice  HaU  called 
a  "  plank"  gained  by  the  third  mortgagee,  or  toMa  in  nen^ragiOf 
which  construction  is  in  &vour  of  a  purchaser,  every  mortgagee 
being  such  pro  ianio,  (2.)  If  a  judgment  creditor,  or  creditor  by 
statute  or  recognizance,  boys  in  the  first  mortgage,  he  shall  not  tack 
or  unite  this  to  his  judgment,  and  thereby  gain  a  preference  ;  for  one 
cannot  call  a  judgment  creditor  a  purchaser.  He  does  not  lend  his 
money  upon  the  immediate  view  or  contemplation  of  the  cognizor's 
real  estate,  for  the  land  afterwards  purchased  may  be  extended  on 
the  judgment ;  nor  is  he  deceived  or  defrauded  though  the  cogniaor 
of  the  judgment  had  before  made  twenty  mortgages  of  all  his  real 
estate ;  whereas  a  mortgagee  is  defrauded,  or  deceived  if  the  mort- 
gagor before  that  time  mortgaged  his  land  to  another.  (3.)  If  a  first 
mortgagee  lends  a  further  sum  to  the  mortgagor  upon  a  statute  or 
judgment  [or  mortgage  (Morret  v.  Paske,  2  Atk.  52)  ]  he  shall  retain 
against  a  mesne  mortgagee  till  both  the  mortgage  and  statute  or 
judgment  [or  frirther  mortgage]  be  paid.  (4.)  No  subsequent  incum- 
brancer [or  first  mortgagee]  will  be  allowed  to  tack  his  incumbrance 
[or  further  mortgage]  unless  when  he  lent  his  money  he  had  no 
notice  of  the  second  mortgage,  statute,  or  judgment ;  for  being  with- 
out notice  is  his  sole  equity.  (5.)  When  a  puisne  incumbrancer  buys 
in  a  prior  mortgage,  in  order  to  unite  the  same  to  the  puisne  incum- 
brance, but  it  is  proved  that  there  was  a  mortgage  prior  to  that,  the 
Court  clearly  holds,  that  the  puisne  incumbrancer,  where  he  had  not 
got  the  legal  estate,  or  where  the  legal  estate  was  vested  in  a  trustee, 
could  there  make  no  advantage  of  his  mortgage ;  but  in  all  cases 
where  the  legal  estate  is  standing  out,  the  several  incumbrances 
must  be  paid  according  to  their  priority  in  point  of  time  :  qui  prior 
est  iemporey  potior  est  jwre. 

But  if  any  one  of  the  incumbrancers  has  a  better  title  than  the 
others  to  call  for  a  conveyance  of  the  l^gal  estate,  as  for  instance 
when  a  declaration  of  trust  of  the  legal  interest  has  been  made  in  his 
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&yoiiT,  or  he  has  possefision  of  the  title-deeds,  equity  will  consider 
him  as  being  in  the  same  position  as  if  he  had  the  legal  estate. 
(1  Wh.  &  Tnd.  L.  C.  Eq.  673,  citing  PeaM  v.  Jackson,  L.  B.  3  Ch.  676, 
&  other  cases.) 

Where  a  mortgagee  holds  two  or  more  mortgages  on  the  property 
of  the  same  mortgagor,  the  latter  is  not  permitted  to  redeem  one  of 
them  without  at  the  same  time  redeeming  the  others  also ;  the  mort- 
gagee being  allowed,  as  it  is  called,  to  consolidcUe  or  tack  together  his 
several  securities.  And  this,  whether  the  mortgages  are  legal  or 
equitable. 

Where  a  man  has  not  redeemed  his  mortgaged  property  within  the 
limited  time  and  has  forfeited  his  estate,  when  he  comes  into  equity 
to  assert  a  right  to  have  the  estate  back,  the  Court  has  said,  "  You 
shall  not  have  equity  without  doing  equity  ;  and  if,  therefore,  having 
mortgaged  a  valuable  estate  as  an  ample  security  for  an  advance 
made  by  one  mortgagee,  you  have  afterwards  mortgaged  to  the  same 
mortgagee  an  estate  of  less  value,  and  the  smaller  estate  will  not  pay 
the  whole  debt,  you  shall  not  redeem  the  estate  which  is  valuable  to 
you  without  also  paying  the  debt  which  is  secured  on  the  deficient 
security."  Afterwards  that  equity  was  extended  (whether  rightly  or 
wrongly  it  is  now  too  late  to  question)  to  the  case  of  a  person  who 
takes  a  transfer  of  the  deficient  mortgage  on  the  smaller  estate.  If 
he  gets  in  the  interest  of  a  prior  mortgagee  from  the  same  mortgagor, 
he  is  entitled  to  stand  as  against  all  purchasers  subsequent  to  the 
second  mortgage  coming  to  redeem,  and  to  say,  "  You  cannot  redeem 
one  unless  you  redeem  both.*'  The  real  point  seems  to  be  this,  as  far 
as  it  is  possible  to  apply  reasoning  to  a  rule  which  is  somewhat  diffi- 
cult to  reconcile  altogether  with  sound  principles:  whenever  the 
right  to  redemption  is  passed  oyex  to  another  person  by  the  original 
mortgagor,  whether  he  sells  the  whole  property  or  passes  it  by  way  of 
mortgage  on — ^in  either  one  case  or  the  other,  he  passes  it  over  sub- 
ject to  the  same  equities  as  i^gainst  the  purchaser  or  mortgagee  to 
which  he  himself  was  subject  (Lord  Hatherley  in  Beevor  v.  Luck, 
L.  R  4  £q.  544.) 

It  seems,  however^  where  there  are  two  first  mortgages  of  distinct 
properties  made  at  different  times  by  the  same  mortgagor  to  different 
persons,  that  if  the  second  of  such  first  mortgages  were  sot  in  ex- 
istence at  the  time  when  the  subsequent  mortgages  were  made  of 
the  property  comprised  in  the  first  of  the  two  mortgages,  the  second 
of  such  first  mortgagees,  cannot,  by  taking  a  transfer  of  the  first 
mortgage,  compel  such  subsequent  mortgagees  to  pay  him  what  is 
due  on  his  two  mortgages,  heiore  redeeming  the  property  comprised 
in  the  two  first  mortgages,  although  he  might  compel  the  mortgagor  to 
do  so.  (1  Wh.  &  Tud.  L.  C.  Eq.  677,  citing  Baker  v.  Gray,  L.  R  1 
Ch.  D.  494.) 
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OASBOBNB    V.    8CABFE. 

Tmip,  VJZl. 

[1  Atktn'b  Reports^  603 ;  S  Wh.  &  Tud.  L.  C.  Eg.  1051.] 

CiMt.  The  father  of  the  plaintiffs  (Elizabeth  and  Mary  Cas- 

borne)  devised  to  Anne,  his  daughter,  the  plaintiffs'  eldest 
sister,  all  his  estate,  freehold  and  copyhold,  in  fee,  charged 
with  £200  a-piece  to   the  plaintiffs.      Anne,  after  her 
father's  d<»th,  possessed  the  several  estates,  and  after- 
wards intermarried  with  the  defendant  Inglis,  and  soon 
after  died,  leaving  a  son,  who  died  an  infant  and  without 
issue ;   upon  whose  death  the  plaintiffs,  as  heirs-at-law 
both  to  the  infant  and  their  sister,  became  entitled  to  the 
real  estate.    Anne  Inglis,  before  her  marriage,  mortgaged 
part  of  the  freehold  premises  to  the  defendant  Scarfe,  for 
£930.    The  bill  was  brought  against  the  mortgagee  and 
the  husband  for  an  account,  and  for  the  direction  of  the 
Court.      The  defendant  Inglis  insisted  that,  having  had 
issue  by  his  wife,  he  was  entitled  to  an  estate  for  life,  as 
tenant  by  the  curtesy,  in  his  late  wife's  freehold  premises^ 
subject  to  the  mortgage  of  the  defendant  Scarfe.    Sir  /. 
Jekyll,  M.B.,  was  of  opinion  that  the  defendant  Inglis 
was  not  entitled  to  a  tenancy  by  the  curtesy,  and  the 
latter^  appealed  from  this  decree. 
Abitractof      Lord  Chancellor  Hardwicke. — This   question  depends 
jucgmen      ^^  ^^^  considerations.      First,  what  sort  of  interest  an 
equity  of  redemption  is  considered  to  be  in  this  Court. 
Secondly f  what  is  requisite  to  entitle  the  husband  to  be 
tenant  by  the  curtesy.    First,  an  equity  of  redemption 
has  always  been  considered  as  an  estate  in  the  land ;  for 
it  may  be  devised,  granted,  or  entailed  with  remainders, 
and   such   entail   and   remainders   may  be  barred,  and 
therefore  cannot   be   considered   as   a   mere  right  only, 
but  such  an  estate  whereof  there  may  be  a  seisin ;  the 
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person,  therefore,  entitled  to  the  equity  of  redemption  is 
considered  as  the  owner  of  the  land,  and  a  mortgage  in 
fee  is  considered  as  personal  assets.    The  interest  of  the 
land  must  be  somewhere,  and  cannot  be  in   abeyance ; 
but  it  is  not  in  the  mortgagee,  and  therefore  must  re- 
main in  the  mortgagor.    Secondly,  at  common  law,  four 
things  are  necessary  to  entitle  the  husband  to  the  tenancy 
by  the  curtesy :  marriage,  issue,  death  of  the  wife,  seisin 
in  fact.     In  this  case  the  three  first  concur;  but  it  is 
objected,  that  here  is  no  seisin  whatever  of  the  legal 
estate  in  the  wife,  in  the  consideration  of  the  law.    But 
the  true  question  is,  if  there  was  such  a  seisin  or  posses- 
sion of  the  equitable  estate  of  the  wife,  as  in  this  Court  is 
considered  as  equivalent  to  an  actual  seisin  of  a  freehold 
estate  at  common  law,  and  I  am  of  opinion  there  was. 
Actual  possession,  clothed  with  the  receipt  of  the  rents 
and  profits,  is  the  highest  instance  of  an  equitable  seisin, 
both  of  which  existed  in  this  case  ;  and  that  a  husband 
shall  be  tenant  by  the  curtesy  of  the  equitable  estate  of 
the  wife,  has  been  often  determined.  I  am  of  opinion  that 
the  defendant  is  entitled  to  be  tenant  by  the  curtesy ;  and 
the  decree  at  the  Rolls  as  to  this  part  must  be  reversed. 

Hence,  cm  equity  of  redemption  is  an  estate  in  the 
land,  amd  ike  person  entitled  to  it  is  considered  as  ike 
owner  of  ike  land.  A  husband  may  he  tena/nt  by  the 
curtesy  in  respect  of  the  equitable  estate  of  his  wife. 

If  a  feoffment  be  made  upon  such  condition,  that,  if  the  feoffor  pay 
to  the  feoffee,  at  a  certain  day,  &c,  j£40  of  money,  then  the  feoffor 
may  re-enter ;  if  he  doth  not  pay,  then  the  land,  which  is  put  in 
pledge  upon  condition  for  the  payment  of  the  money,  is  taken  away 
from  him  for  ever.  (Litt.  a.  332.)  In  equity,  however,  notwith- 
standing the  opposition  of  the  judges  of  the  common  law,  who  always 
strictly  adhered  to  the  doctrine  of  forfeiture  on  non-performance  of 
the  condition,  it  was,  at  a  very  early  period,  held,  that,  until  fore- 
closure by  decree,  the  mortgagor,  by  applying  within  a  reasonable 
time,  and  offering  to  pay  principal,  interest,  and  all  proper  costs, 
might  redeem  the  estate  forfeited  at  law.  (2  Wh.  &  Tud.  L.  C.  Ec^. 
1062.)    This  forms  a  good  illustration  of  the  maxim  that  ''  ecjuity 
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re<,'aTd8  the  spirit — not  the  letter,"  the  mortgagor  being  regarded  as 
the  true  owner,  and  the  mortgage  ItBelf  looked  upon  as  a  security 
only  for  the  money  lent 

In  Hmoard  v.  Harris  (1  Vem.  190  ;  2  Wh.  &  Tud.  L.  C.  Eq. 
10&8)  it  was  laid  down :  (1)  That  restrictions  on  redemption  of 
mortgages  are  discountenanced  in  equity,  and  that  no  agreement  in  a 
mortgage  can  make  it  irredeemable,  except,  perhaps,  in  the  case  of  a 
family  arrangement  (2.)  That  it  is  a  maxim  in  equity,  that  an 
estate  cannot  at  one  time  be  a  mortgage,  and  at  another  cease  to  be 
80  by  the  same  deed.  (3.)  That  a  mortgage  cannot  be  a  mortgage 
on  one  side  only. 

There  may,  however,  be  an  absolute  sale  of  an  estate  with  a  pro- 
viso for  repurchase  (BarreU  v.  Sabine,  1  Vem.  268} ;  and  a  mortgagor 
may  sell  the  equity  of  redemption  to  the  mortgagee,  with  a  like  pro- 
viso.   {Endwjorih  y.  Qriffithi,  15  Yin.  Abr.  468,  pL  8.) 

By  15  &  16  Vict  c  86,  it  is  enacted  that  in  any  suit  for  fore- 
closure of  the  equity  of  redemption  in  any  mortgaged  property,  the 
Court  may,  upon  the  request  of  the  mortgagee,  or  of  any  subsequent 
incumbrancer,  or  of  the  mortgagor,  or  any  person  claiming  under 
them  respectively,  direct  a  sale  of  such  property,  instead  of  a  fore- 
closure of  such  equity  of  redemption,  on  such  terms  as  the  Court  may 
think  fit  to  direct ;  and  if  the  Court  shall  so  think  fit,  without  pre- 
viously determining  the  priorities  of  incumbrances,  or  giving  the 
usual  or  any  time  to  redeem :  Proviio,  If  such  request  shall  be 
made  by  any  such  subsequent  incumbrancer,  or  by  the  mortgagor,  or 
by  any  person  claiming  under  them  respectively,  the  Court  shall  not 
direct  any  such  sale,  without  the  consent  of  the  mortgagee  or  the 
persons  claiming  under  him,  unless  the  party  making  such  request 
shaU  deposit  in  Court  a  reasonable  sum  of  money,  to  be  fixed  by  the 
Court,  for  the  purpose  of  securing  the  performance  of  such  terms  as 
the  Court  may  think  fit  to  impose  on  the  party  making  such  request 
(sec.  48).  The  consent  of  the  mortgagor  is  not  necessary  to  enable 
the  Court  to  decree  a  sale  instead  of  a  foreclosure.  {NewvMm,  v.  Selfe^ 
33  Beav.  522.) 

A  foreclosure  decree,  though  absolute  in  form,  is  not  so  in  &ct,  but 
may  be  opened  on  sufficient  cause  shown,  even  though  the  mort- 
gagee may  have  actually  sold  the  mortgaged  property.  {CampbeU  v. 
Holylavid,  38  L.  T.  Rep.  (N.S.)  128.) 

Any  person  interested  in  the  equity  of  redemption  is  entitled  to 
redeem,  and  where  being  so  entitled,  he  tenders  the  mortgage  money 
and  interest,  he  having  a  part  in  the  equity  of  redemption,  is  entitled 
to  the  delivery  of  the  title-deeds,  and  to  have  a  conveyance  of  the 
property.  The  form  of  the  conveyance  depends  upon  circumstances. 
Thus,  if  a  tenant  for  life  of  the  mortgaged  estate  takes  a  conveyance, 
provision  ought  to  be  made  reserving  any  portion  of  the  equity  of 
redemption  that  he  is  not  interested  in,  and  giving  those  who  are 
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entitled  the  opportunity  at  a  proper  time  of  coming  themselves  and 
redeeming  by  paying  a  portion  of  their  debt.  (Lord  HcUherley,  in 
Pearce  v.  Morris,  L.  R.  5  Ch.  229.) 

As  to  the  time  within  which  proceedings  may  be  taken  for  redemp- 
tion, see  3  &  4  W.  IV.  c.  27,8. 28 ;  &  37  &  38  Vict  c.  57,  s.  7. 

It  is  an  established  rule  of  the  Court  that  if  a  mortgagor  files  his 
bill  for  the  redemption  of  a  legal  mortgage,  and  it  is  dismissed  for  any 
reason  except  for  want  of  prosecution,  the  dismissal  operates  as  a 
decree  for  foreclosure  against  him.  {J(mms,  L.  J.,  in  Marshall  v. 
ShrefwAwryy  L.  R.  10  Ch.  253.)  But  the  rule  does  not  apply  in  the 
case  of  an  equitable  mortgage.    (Id.) 


KEECH    V.    HALL. 

Temp.  19  Geo.  III. 

[DouoLAs's  RspoBTS,  21 ;  1  Sh.  L.  C.  579.] 

This  was  an  action  of  ejectment  before  Bidler,  J.,  and  Case, 
the  yerdict  was  for  the  plaintiff.  After  a  motion  for  a  new 
trial,  and  cause  shown,  the  Court  took  time  to  consider. 
The  opinion  of  the  Court  was  afterwards  given  by  Lord 
Mansfield,  C.  J. 

This  is  an  ejectment  brought  for  a  warehouse  in  the  Abstract  of 
city,  by  a  mortgagee,  against  a  lessee  under  a  lease  co^."° 
in  writing  for  seven  years,  made  after  the  date  of  the 
mortgage,  by  the  mortgagor,  who  had  continued  in  posses- 
sion. The  lease  was  at  a  rack-rent.  The  mortgagee  had 
no  notice  of  the  lease,  nor  the  lessee  any  notice  of  the 
mortgage.  The  defendant  offered  to  attorn  to  the  mort- 
gagee before  the  ejectment  was  brought.  The  plaintiff  is 
willing  to  suffer  the  defendant  to  redeem.  There  was  no 
notice  to  quit :  so  that,  though  the  written  lease  should 
be  bad,  if  the  lessee  is  to  be  considered  as  tenant  from 
year  to  year,  the  plaintiff  must  fail  in  this  action.     The  • 

question,  therefore,  for  the  Court  to  decide  is,  whether  by 
the  agreement  understood  between  mortgagors  and  mort- 
gagees, which  is  that  the  latter  shall  receive  interest,  and 
the  former  keep  possession,  the  mortgagee  has  given  an 
implied  authority  to  the  mortgagor  to  let  from  year  to 
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year  at  a  rack-rent ;  or  whether  he  may  not  treat  the 
defendant  as  a  trespasser,  disseisor,  and  wrongdoer  ?  On 
full  consideration  we  are  all  clearly  of  opinion  that  there 
is  no  inference  of  fraud  or  consent  against  the  mortgagee, 
to  prevent  him  from  considering  the  lessee  as  a  wrongdoer. 
It  is  rightly  admitted  that  if  the  mortgagee  had  encouraged 
the  tenant  to  lay  out  money,  he  could  not  maintain  this 
action  ;  but  here  the  question  turns  upon  the  agreement 
bstween  the  mortgagor  and  the  mortgagee:  when  the 
mortgagor  is  left  in  possession,  the  true  inference  to  be 
drawn  is  an  agreement  that  he  shall  possess  the  premises 
at  willj  in  the  strictest  sense,  and  therefore  no  notice  is 
ever  given  him  to  quit,  and  he  is  not  even  entitled  to  reap 
the  crop,  because  all  is  liable  to  the  debt,  on  payment  of 
which-  the  mortgagee's  title  ceases.  The  mortgagor  has  no 
power,  express  or  implied,  to  let  leases  not  subject  to  every 
circumstance  of  the  mortgage.  We  are  all  clearly  of 
opinion  that  the  plaintiff  is  entitled  to  judgment  [Rule 
discharged.] 

Hence,  a  mortgagee  rrvay  i^ecover  in  ejectment,  without 
giving  notice  to  quit,  against  a  tenant  who  dai/ma  under 
a  lease  from  the  mortgagor,  granted  after  {he  mortgage 
without  the  privity  of  the  mortgagee. 


MOSS    V.    GAJLLIHOBE    AND    ANOTHEB. 

Temp,  20  Geo,  III, 
[Douglas's  Reports,  279 ;  1  Sm.  L.  C.  629.] 

Case.  This  was  an  action  of  trespass,  and  a  verdict  was  found 

for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
the  following  case : — H.  being  seised  in  fee,  on  the  1st 
January,  1772,  demised  certain  premises  to  the  plaintiff 
for  twenty  years,  at  the  rent  of  £40,  payable  yearly  on  the 
12th  of  May ;  and  in  May,  1772,  he  mortgaged  the  same 
premises  to  the  defendant,  in  fee.     Moss  continued  in 
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possession  from  the  date  of  the  lease,  and  paid  his  rent 
regularly  to  the  mortgagor  all  but  £28,  which  was  due  on 
and  before  the  month  of  November,  1778,  when  the  mort- 
gagor became  a  bankrupt,  being  at  the  time  indebted  to  the 
mortgagee  in  more  than  that  sum  for  interest  on  the 
mortgage.  On  the  3rd  of  January,  1779,  the  defendant's 
agent  went  to  the  plaintiff,  showed  him  the  mortgage 
deed,  and  demanded  from  him  the  rent  then  remaining 
unpaid.  This  was  the  first  demand  that  Gallimore  made 
of  the  rent.  The  plaiatiff  told  the  agent  that  the  as- 
signees of  H.  had  demanded  it  before,  viz.,  on  the  31st  of 
December ;  but  when  the  agent  said  that  Qallimore  would 
distrain  for  it  if  it  was  not  paid,  he  said,  he  had  some 
cattle  to  sell,  and  hoped  she  would  not  distrain  till  they 
were  sold,  when  he  would  pay  it.  The  plaintiff  not  having 
paid  according  to  this  undertaking,  the  other  defendant* 
by  order  of  Gallimore,  entered,  and  disti-ained  for  the  rent, 
and  gave  a  written  notice  of  such  distress  to  the  plaintiff. 
The  question  stated  for  the  opinion  of  the  Court  was, 
whether,  under  all  the  circumstances,  the  distress  could  be 
justified  ? 

Lord  Mansfield^  C.  J. — I  think  this  case,  in  its  conse-  AbBiract  of 
quences,  very  material.  It  is  the  case  of  lands  let  for  couik'^  ^ 
years  and  afterwards  mortgaged,  and  considerable  doubts, 
in  such  cases,  have  arisen  in  respect  to  the  mortgagee 
when  the  tenant  colludes  with  the  mortgagor ;  for  the 
lease  protecting  the  possession  of  such  a  tenant,  he  cannot 
be  tui-ned  out  by  the  mortgagee.  The  question  here 
is,  whether  the  mortgagee  was  or  was  not  entitled  to  th^ 
rent  in  arrear  ?  Before  the  statute  of  Queen  Anne  at- 
tornment was  necessary,  on  the  principle  of  notice  to  the 
tenant ;  but,  when  it  took  place,  it  certainly  had  relation 
back  to  the  grant,  and,  like  other  relative  acts,  they  were 
to  be  taken  together.  Thus,  livery  of  seisin,  though  made 
afterwards,  relates  to  the  time  of  the  feoffment  Since 
the  statute,  the  conveyance  is  complete  without  attorn- 
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ment ;  but  there  is  a  pravisioii,  that  the  tenant  shall  not 
be  prejudiced  for  any  act  done  by  him  as  holding  under 
the  grantor,  till  he  has  had  notice  of  the  deed.  Thei'eforc^ 
the  payment  of  rent  before  such  notice  is  good.  With 
this  protection  he  is  to  be  considered^  by  force  of  the 
statute,  as  having  attorned  at  the  time  of  the  execution  of 
the  grant ;  and,  here,  the  tenant  has  suffered  no  injury. 
No  rent  has  been  demanded  which  was  paid  before  he 
knew  of  the  mortgage.  He  had  the  rent  in  question 
still  in  his  hands,  and  was  bound  to  pay  it  according  to  the 
legal  title.  But  having  notice  from  the  assignees,  aod 
also  from  the  mortgagee,  he  dares  to  prefer  the  former,  or 
keep  both  parties  at  arm's  length.  In  the  case  of  execu- 
tions, it  is  uniformly  held,  that  if  you  act  after  notice,  you 
do  it  at  your  peril  He  did  not  offer  to  pay  one  of  the 
parties  on  receiving  an  indemnity.  As  between  the 
assignees  and  the  mortgagee,  let  us  see  who  is  entitled  to 
the  rent  The  assignees  stand  exactly  in  the  place  of  the 
bankrupt  Now,  a  mortgagor  is  not  properly  tenant  at 
will  to  the  mortgagee,  for  he  is  not  to  pay  him  rent.  He 
is  only  quodam  modo.  He  is  like  a  tenant  at  will  The 
mortgagor  receives  the  rent  by  a  tacit  agreement  with  the 
mortgagee,  but  the  mortgagee  may  put  an  end  to  this 
agreement  when  he  pleases.  He  has  the  legal  title  to  the 
rent,  and  the  tenant  in  the  present  case  cannot  be  damni- 
fied, for  the  mortgagor  can  never  oblige  him  to  pay  over 
again  the  rent  which  has  been  levied  by  this  distress.  I 
therefore  think  the  distress  well  justified ;  and  I  consider 
this  remedy  as  a  very  proper  additional  advantage  to 
mortgagees,  to  prevent  collusion  between  tiie  tenant  and 
the  mortgagor. 

Ashhwrst,  J. — ^The  Statute  of  Queen  Anne  has  rendered 
attornment  unnecessary  in  all  cases,  and  the  only  question 
here  arises  upon  the  circumstance  of  the  notice  of  the 
mortgage  not  having  been  given  till  after  the  rent  dis- 
trained for  became  due.    Where  the  mortgagor  is  himself 
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the  occupier  of  the  estate,  he  may  be  considered  as  tenant 
at  will ;  but  he  cannot  be  so  considered  if  there  is  an 
under-tenant ;  for  there  can  be  no  such  thing  as  an  under- 
tenant to  a  tenant  at  will.  The  demise  itself  would 
amount  to  a  determination  of  the  will  There  being  in 
this  case  a  tenant  in  possession,  the  mortgagor  is,  there- 
forCy  only  a  receiver  of  the  rent  for  the  mortgagee,  who 
may,  at  any  time,  countermand  the  implied  authority,  by 
giving  notice  not  to  pay  the  rent  to  him  any  longer. 

BuUer,  J, — In  the  case  of  Keech  v.  Hall,  the  Court 
did  not  consider  the  mortgagor  as  tenant  at  will  to  all 
purposes.  If  my  memory  do  not  fail  me,  my  Lord  dis- 
tinguished mortgagors  from  tenants  at  will  in  a  very 
material  circumstance,  namely,  that  a  mortgagor  would 
not  be  entitled  to  emblements.  Expressions  used  in  par- 
ticular cases  are  to  be  understood  with  relation  to  the 
subject-matter  then  before  the  Court. 

Hence,  a  Tnortgagee,  after  giving  notice  of  the  mort- 
gage  to  a  tenant  in  poeaession,  under  a  lease  prior  to  the 
moi'tga^e,  is  entitled  to  the  rent  vn  arrear  at  the  time  of 
the  notice,  as  well  as  to  what  accnua  afterwards,  and  he 
way  distrain  for  it  after  such  notice. 

If  the  mortgagee  once  recognises  a  tenant  of  the  mortgagor,  he 
cannot  afterwards  treat  him  as  a  wrong-doer.  {Birch  v.  Wright,  1 
T.  R  378.) 

As  to  the  relation  existing  between  the  mortgagor  and  mortgagee 
when  the  mortgagor  continues  in  possession,  Mr.  Smith  in  his 
'^  Leading  Cases''  has  collected  the  following  rules  from  the  decisions 
on  the  subject :  (1.)  If  there  be  in  the  mortgage  deed  an  agreement 
that  the  mortgagor  shall  continue  in  possession  till  default  of  pay- 
ment on  a  certain  day,  he  is  in  the  meanwhile  tennor  of  the  inter- 
vening tenn.  (2.)  If  default  be  made  on  that  day,  he  becomes 
tenant  at  sufferance.  (3.)  When  there  ia  no  such  agreement,  he  is 
tenant  at  sufferance  immediately  upon  the  execution  of  the  mortga^i^e, 
imless  the  mortgagee  expressly  or  impliedly  consented  to  his  remain- 
ing in  possession.  (4.)  Such  consent  renders  him  tenant  at  wilL 
(5.)  If  in  any  of  the  last  three  cases  he  let  in  tenants,  they  may  be 
treated  by  the  mortgagee,  if  he  think  proper,  as  iartfeoMn.  (6.)  If 
the  mortgagee  recognise  their  possession,  they  become  hi$  tenants. 
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(7.)  The  mere  receipt  of  interest  from  the  mortgagor  does  not  amount 
*  to  such  a  recognition.    These  two  last  propoaitionn  must,  however, 
now  be  token  subject  to  the  doubts  expressed  [by  Lord  Denman]  in 
Evam  V.  Elliot  (1  Sm.  L.  C.  596.) 

It  is  provided  by  the  Judicature  Act,  1873  (sec  25,  subsec.  5), 
that  a  mortgagor  entitled  for  the  time  being  to  the  possession  or 
receipt  of  the  rents  and  profits  of  any  land  as  to  which  no  notice  of 
his  intention  to  take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  be  given  by  the  mortgagee,  may  sue 
for  such  possession  or  for  the  recovery  of  such  rents  or  profits,  or  to 
prevent  or  recover  damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto  in  his  own  name  only,  unless  the  cause  of  action 
arises  upon  a  lease  or  other  contract  made  by  him  jointly  with  any 
other  person. 


BUSSEIj    v.    BUSSKL. 

3Twnp.  1783. 
[1  Bro.  C.  C.  269 ;  1  Wh.  &  TuD.  L.  C.  Eq.  72a] 
Case.  A  LEASE  having  been  pledged  by  a  person  (who  after- 

wards became  a  bankrupt)  to  the  plaintiff,  as  a  security  for 
a  sum  of  money  lent  to  the  bankrupt,  the  pledgee 
brought  a  bill  for  a  sale  of  the  leasehold  estate.  The 
defendants,  the  bankrupt's  assignees,  insisted  that  the 
plaintiflfs  claim  was  against  the  law  of  the  land  ;  for 
that  it  would  be  charging  land  without  writing,  against 
the  fourth  clause  of  the  Statute  of  Frauds. 

Lord  Loughboroughy  Lord  Commissioner. — In  this  case 
it  is  a  delivery  of  the  title  to  the  plaintiff  for  a  valuable 
consideration.  The  Court  has  nothing  to  do  but  to  supply 
the  legal  formalities.  In  all  these  cases  the  contract 
is  not  to  he  performed,  but  ia  executed. 

The  cause  afterwards  came  before  Lord  ThurloWy  who,  notwith- 
standing the  4th  sec.  of  the  Statute  of  Frauds,  ordered  that  the  lease 
should  be  sold,  and  the  plaintiff  paid  his  money.  This  decision, 
although  sometimes  disapproved  of,  has  always  been  considered  to  be 
binding. 

Previously  to  Russel  v.  Russely  it  was  very  much  doubted^  whether 
a  mere  deposit  of  deeds  constituted  an  equitable  mortgage,  if  there 
was  no  writing  to  manifest  the  purpose ;  since,  resting  altogether 
upon  parol,  it  is  quite  competent  to  the  man  who  put  the  deeds  into 
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the  hands  of  a  creditor,  without  reference  to  the  debt,  afterwards, 
from  flEiYOiir  to  that  creditor,  to  say  they  were  deposited  with  him  for 
the  purpose  of  securing  his  debt ;  and  so  all  the  perjury  that  the 
statute  meant  to  avoid  is  introduced,  and  the  rule  changed.  But 
Lord  Thtf/rlow  was  of  opinion,  and  that  is  not  now  to  be  disturbed, 
that  the  &ct  of  the  adverse  possession  of  the  deeds  in  the  person 
claiming  the  lien,  and  out  of  the  other,  was  a  faeu^t  that  entitled  the 
Court  to  give  an  interest  (Lord  Eldon^  in  Ex  parte  Coming,  9  Yes. 
115.)  By  the  deposit  of  the  title  deeds  the  mortgagor  contracts  that 
his  interest  shall  be  liable  to  the  debt,  and  that  he  will  make  such 
conveyance  or  assurance  as  may  be  necessary  to  vest  his  interest  in 
the  mortgagee.     (Kindenleyy  V.-C,  in  Pryce  v.  Bury,  2  Drew.  42.) 


liE    irEVE    V.    IjE    NSSVE. 

Temp.  1747. 
[AiiBLER*s  Reports,  436 ;  2  Wh.  &  Tud.  L.  C.  £q.  32.]      ' 

Certain  lands  in  the  county  of  Middlesex  were  settled  Case, 
by  a  deed  which  was  not  registered  in  the  Middlesex 
Begistry,  pursuant  to  the  7  Anne,  c.  20.  About  twenty- 
five  years  afterwards  the  same  property  was  again  settled, 
upon  the  occasion  of  a  second  man*iage.  This  settlement 
was  duly  registered.  The  solicitor  of  the  person  taking 
under  the  second  settlement  had  notice  of  the  former, 
inasmuch  as  a  copy  was  delivered  to  him,  in  order  to  take 
counsel's  opinion  thereon.  The  solicitor  was  one  of  the 
trustees  under  the  second  settlement. 

It  was  held  that  the  former  settlement  should  be  Deciaion. 
preferred,  as  the  intention  of  the  Act  was  only  to  secure 
subsequent  purchasers  and  mortgagees  against  prior  secret 
conveyances,  and  fraudulent  mcumbrances.  Where  a 
person  had  no  notice  of  a  prior  conveyance,  there  the 
registering  his  subsequent  conveyance  sball  prevail  against 
the  former ;  but  if  he  had  notice  of  a  prior  conveyance, 
then  that  was  not  a  secret  conveyance  by  which  he  could 
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be  prejudiced.    Notice  to  an  agent  or  trustee  is  notice  to 
the  principal. 

It  has  been  much  doubted  whether  the  Courts  ought  ever  to  have 
suffered  the  question  of  notice  to  be  agitated  as  against  a  party  who 
has  duly  registered  his  conveyance  ;  but  they  have  said,  *^  We  cannot 
permit  fraud  to  prevail ;  and  it  shall  only  be  in  cases  where  the 
notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  the  purchaser 
to  take  and  register  a  conveyance  in  prejudice  to  the  known  title  of 
another,  that  we  will  suffer  the  registered  deed  to  be  affected."  (Sir 
W.  Grant,  M.  R,  in  Wyatt  v.  5arwrf/,;i9  Ves.  430.) 

Notice  is  either  actual  or  constructive.  As  regards  constructive 
notice,  whatever  is  sufficient,  or  whatever  for  the  purposes  of  justice 
is  to  be  deemed  sufficient,  to  put  any  person  of  ordinary  prudence  on 
inquiry,  is  constructive  notice  of  eveiything  to  which  that  inquiry 
might  have  led.     (2  Spence.) 

I  agree  that  if  a  purchaser  had  notice  that  the  property  was  held 
under  a  lease,  he  cannot  object  that  he  had  no  notice  of  any  par- 
ticular covenant  therein  contained.  He  must  look  closely,  and  be 
active,  in  order  to  ascertain  whether  there  is  any  such  as  would 
materially  prejudice  him.  The  rule  perhaps  has  been  carried  a  little 
too  far.  It  is  a  question  of  hand /da.  Where  a  purchaser  has  eom- 
pleted  his  purchase  the  rule  is  right ;  but  where  the  purchaser  is  only 
bidding  far  wmeihing,  and  has  not  been  informed  of  the  obligations  to 
which  he  will  be  liable  in  becoming  the  purchaser,  it  is  always  a 
question  of  honA  fides,  (Lord  Sugden,  in  Martin  v.  Cotter,  3  J.  &  L. 
506.)  If  there  is  anything  in  the  nature  of  the  tenancies  which 
affects  the  property  sold,  the  vendor  is  bound  to  tell  the  purchaser, 
and  to  let  him  know  what  it  ia  which  is  being  sold  ;  and  the  vendor 
cannot  afterwards  say  to  the  purchaser,  "  If  you  had  gone  to  the 
tenant  and  inquired  you  would  have  found  out  all  about  it."  (James, 
L.  J.,  in  CabaLUro  v.  Hmty,  L.  E.  9  Ch.  447.) 

It  cannot,  I  think,  be  denied  that,  generally  speaking,  a  purchaser 
or  mortgagee  is  bound  to  inquire  into  the  title  of  his  vendor,  or 
mortgagor,  and  will  be  affected  with  notice  of  what  appears  upon  the 
title  if  he  does  not  so  inquire ;  nor  can  it,  I  think,  be  disputed  that 
this  rule  applies  to  a  purchaser  or  mortgagee  of  leasehold  estates,  as 
much  as  it  applies  to  a  purchaser  or  mortgagee  of  freehold  estates, 
or  that  it  applies  equally  to  a  tenant  for  a  term  of  years ;  and  I 
cannot  see  my  way  to  hold  that  a  rule  which  applies  in  all  these 
cases,  ought  not  to  be  held  to  apply  in  the  case  of  a  tenant  from  year 
to  year.  The  difference  in  the  cases  seems  to  me  to  be  only  in  the 
quantum  of  injury  which  falls  upon  the  party  to  whom  the  rule  is 
applied.    (Turner,  L.  J.,  in  Wilson  v.  Hart,  L.  R.  1  Ch.  467.) 

I  have  no  difficulty  to  lay  down,  and  am  well  warranted  by 
authority,  and  strongly  founded  in  reason,  that  whoever  purchases 
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an  estate  from  the  owner,  knowing  it  to  be  in  the  possession  of 
tenants,  is  bound  to  inquire  into  the  estates  those  tenants  have.  It 
has  been  determined,  that  a  purchaser  being  told  particuhir  parts  of 
the  estate  were  in  possession  of  a  tenant,  without  any  information  as 
to  his  interest,  and  taking  it  for  granted  it  was  only  from  year  to 
year,  was  bound  by  a  lease  that  tenant  had,  which  was  a  surprise 
upon  him.  That  was  rightly  determined  ;  for  it  .was  sufficient  to 
put  the  purchaser  upon  inquiry,  that  he  was  informed  the  estate  was 
not  in  the  actual  possession  of  the  person  with  whom  he  contracted  ; 
that  he  could  not  transfer  the  ownership  and  possession  at  the  same 
time ;  that  there  were  interests  as  to  t^e  extent  and  teims  of  which 
it  was  his  duty  to  inquire.  (Lord  Bosdyny  in  Taylor  v.  SUbhert,  2 
Ves.  jr.  437.) 

The  question  of  notice  concerning  the  right  to  an  easement  is  like 
those  cases  in  which  notice  of  possession  by  a  tenant  of  land  is  notice 
of  the  teims  of  his  holding.  (Sir  JV.  P.  IVood,  V.-C.^  in  Hervey  v. 
i^ith,  1  K.  &  J.  394.) 

If  a  professional  man  is  employed  in  a  transaction,  the  law  im- 
putes to  the  client  who  employs  him  the  knowledge  which  the 
solicitor  so  employed  possesses.  But  then  that  is  subject  to  this 
plain  qualification :  If  the  disclosure  of  that  fact  of  which  know- 
ledge is  sought  to  be  fixed  upon  the  client  would  have  imputed 
fraud  to  the  solicitor,  it  is  not  to  be  presumed  that  the  solicitor  did 
make  disclosure  of  that  fact.  (Bacotif  Y.-C,  in  Waldy  y.  Gray,  L.  R. 
20  £q.  238.) 


Penalties. 


FEACKB7    «.    DUKE    OF    80MEB8ET. 

Temp.  7  Qto.  I. 
[1  Stranoe's  Reports,  447 ;  2  Wh.  &  Tud.  L.  C.  Eq.  1100.] 

The  plaintiff,  who  was  tenant  of  certain  copyhold  lands,  Cue. 
forming  part  of  the  manor  of  the  defendant,  had  incurred 
a  forfeiture  by  making  leases  contrary  to  the  custom  of 
the  manor,  without  the  licence  of  the  lord,  and  by  felling 
timber,  digging  stones,  and  grubbing-up  hedges,  and  he 
brought  a  bill  by  which  he  offered  compensation,  and 
prayed  for  relief  from  the  forfeitures. 

It  was  held  that  he  was  not  entitled  to  relief ;  and  that  I>ecisioii. 
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the  true  ground  of  relief  against  penalties  is  from  the 
original  intent  of  the  case,  where  the  penalty  is  designed 
only  to  secure  money,  and  the  Court  can  give  by  way  of 
recompense  all  that  was  expected  or  desired. 


SLOMAN    V.    WAIiTEB. 
[1  Bro.  C.  C.  418 ;  2  Wh.  &  TuD.  L.  C.  Eq.  1112.] 

Caae.  The  plaintiflf   and   defendant  were    partners    in   the 

Chapter  Coffee-house,  and,  upon  entering  into  the  part- 
nership, it  had  been  agreed  that  the  business  should  be 
conducted  entirely  by  the  plaintiff,  but  that  the  defen- 
dant should  have  the  use  of  a  particular  room  in  the 
house  whenever  he  thought  proper.  In  order  to  enforce 
this  agreement,  a  bond  was  entered  into  by  the  plaintiff 
to  the  defendant  in  the  penalty  of  £500.  After  some 
time,  the  defendant  demanded  the  use  of  the  room,  and 
being  refused,  brought  an  action  for  the  penalty  of  the 
bond.  The  plaintiff  filed  a  bill,  praying  an  issue  to  try 
qvxintv/nh  damnijicatua,  and  an  injunction  in  the  mean 
while.  He  obtained  an  injunction  till  answer  or  further 
order;  and  the  answer  being  now  come  in,  the  only 
question,  in  respect  to  continuing  the  injunction  till  the 
healing,  was,  whether  the  penalty  of  the  bond  was  merely 
intended  as  a  security  for  the  enjoyment  of  the  room, 
or  in  the  nature  of  assessed  damages  between  the 
parties. 
AbBtmctol  Lord  Chancellor  Thurlow, — The  only  question  is, 
judgmen  ^hgt,her  this  is  to  be  considered  as  a  penalty  or  as 
assessed  damages.  The  rule  that,  where  a  penalty  is 
inserted  merely  to  secure  the  enjoyment  of  a  collateral 
object,  the  enjoyment  of  the  object  is  considered  as  the 
principal  intent  of  the  deed,  and  the  penalty  only  as 
accessional,  and  therefore  only  to  secure  the  damage 
really  incurred,  is  too  strongly  established  in  equity  to 
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be  shaken.     This  case  is  to  be  considered  in  that  light 
The  injunction  must  be  continued  till  the  hearing. 

Hence,  where  a  penalty  is  inserted  merely  to  secv,re 
the  enjoymeTU  of  a  collateral  object,  the  enjoyment  of 
the  object  is  considered  as  the  principal  intent  of  the 
deed,  cmd  the  penalty  only  as  accessional,  and  there- 
fore only  to  secure  the  dam/ige  reaUy  incurred. 

Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt  a 
security  is  given,  be  it  by  way  of  mortgage,  or  be  it  by  way  of  stipu- 
lation that  in  case  of  its  not  being  paid  at  the  time  appointed  a  larger 
wm  shall  become  payable,  and  be  paid,  in  either  of  these  cases  equity 
regards  the  security  that  has  been  given  as  a  mere  pledge  for  the 
debt,  and  it  will  not  allow  either  a  forfeiture  of  the  property  pledged, 
or  any  augmentation  of  the  debt  as  a  penal  provision,  on  the  ground 
that  equity  regards  the  contemplated  forfeiture  which  might  take 
place  at  law  with  reference  to  the  estate  as  in  the  nature  of  a  penal 
provision,  against  which  equity  will  relieve  when  the  object  in  view, 
viz.,  the  securing  of  the  debt,  is  attained,  and  regarding  also  the 
stipulation  for  the  payment  of  a  larger  sum  of  money,  if  the  sum  be 
not  paid  at  the  time  it  is  due,  as  a  penalty  and  a  forfeiture  against 
which  equity  will  relieve.  (Lord  Hatherley,  in  Thompson  v.  Hudson, 
L.  R  4  H.  L.  15.) 

Where  a  sum  is  to  be  paid  by  instalments,  a  condition  that  in 
case  any  one  instalment  be  not  punctually  paid  the  whole  balance 
shall  thereupon  immediately  become  due  and  payable,  is  not  in  the 
nature  of  a  penalty.    {Sterne  v.  Beck,  11  W.  R.  (L.  J.)  791.) 

The  general  rule  of  equity  is,  that,  if  a  thing  be  agreed  upon  to  be 
done,  though  there  is  a  penalty  annexed  to  secure  its  performance, 
yet  the  very  thing  itself  must  be  done.  If  a  man,  for  instance,  agree 
to  settle  an  estate,  and  execute  his  bond  for  jC600,  as  a  security  for 
the  performance  of  his  contract,  he  will  not  be  allowed  to  pay  the 
forfeit  of  his  bond  and  avoid  his  agreement,  but  he  will  be  com- 
pelled to  settle  the  estate  in  specific  performance  of  his  agreement. 
So,,  if  a  man  covenant  to  abstain  from  doing  a  certain  act,  and  agree, 
that,  if  he  do  it,  he  will  pay  a  sum  of  money,  it  would  seem  that  he 
will  be  compelled  to  abstain  from  doing  that  act ;  and,  just  as  in  the 
converse  case,  he  cannot  elect  to  break  his  engagement  by  paying  for 
his  violation  of  the  contract.  The  question  for  the  Court  to  ascer- 
tain is,  whether  the  party  is  restricted  by  covenant  from  doing  the 
particular  act,  although,  if  he  do  it,  a  payment  is  reserved;  or 
whether,  according  to  the  true  construction  of  the  contract,  its  mean- 
ing is,  that  the  one  party  shall  have  a  right  to  do  the  act,  on  payment 
of  what  ia  agreed  upon  as  an  equivalent.  If  a  man  let  meadow  land 
for  two  guineas  an  acre,  and  the  contract  is,  that  if  the  tenant  choose 
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to  employ  it  in  tUlage,  he  may  do  ao,  paying  an  additianal  rent  of 
two  guineas  an  acre,  no  doubt  thia  is  a  perfectly  good  and  unobjec- 
tionable contract ;  the  breaking  up  the  land  is  not  inconsistent  with 
the  contract,  which  provides,  that  in  case  the  act  is  done,  the  land- 
lord  is  to  receive  an  increased  rent  (Lord  52.  Leonards,  in  FrewJi  v. 
MacaU,  2  D.  &  War.  274.) 

The  question  as  to  whether  a  particular  sum  is  a  penalty  or 
liquidated  damages  is  for  the  Court,  upon  the  construction  of  the 
agreement  as  a  whole,  and  is  not  dependent  upon  the  phraseology 
which  may  be  adopted  by  the  parties.  Thus  a  sum  has  frequently 
been  held  to  be  a  penalty  although  expreased  to  be  lecoveiable  **  aa 
liquidated  and  ascertained  damages." 

It  will  be  remembered  that  by  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  it  is  enacted  that  in  case  of  conflict  and  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law,  with  reference 
to  the  same  matter,  the  rules  of  equity  shall  prevaiL  With  regard 
to  penaltieMf  therefore,  the  rules  of  equity  are  extended  to  the  Com- 
mon Law  Divisions  of  the  High  Court  of  Justice. 


Performance. 


wHiCocKs  «.  wniCOCKa 

Tmp.  1706. 
[2  Vsrnon'b  Bsports,  558 ;  2  Wh.  &  Tun.  L.  C.  Eo.  389.] 
Caae.  The  plaintiflTs  father,  upon  his  marriage,  covenanted 

to  purchase  lands  of  £200  per  annum,  and  to  settle  the 
same  upon  himself  for  life,  and  on  his  wife  for  her  join- 
ture, and  to  the  first  and  other  sons  in  tail,  remainder 
to  the  daughters.  The  father,  who  was  a  freeman  of  the 
city  of  London,  died  intestate,  having  purchased  landa 
of  the  value  of  £200  per  annum,  but  made  no  settle- 
ment thereof,  but  permitted  them  to  descend  upon  the 
plaintiff,  his  eldest  son,  who  brought  a  bill  founded  on 
his  father's  marriage  articles,  to  have  £200  per  annum 
purchased  out  of  the  personal  estate,  and  settled  to  the 
uses  in  the  articles.  Lord  Keeper  Ck/ayper  decreed  that 
the  lands    descended,  being   of  £200   per   annum   and 
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upwards,  ought  to  be  deemed  a  satisfaction  of  the  cove- 
nant ;  and  that  the  personal  estate  should  be  divided  and 
distributed  amongst  the  three  children  according  to  the 
custom  of  the  city  of  London,  and  the  statute  for  settling 
intestates'  estates. 

Hence,  where  a  man  covenanted,  on  his  marriage, 
to  purchase  lands  of  £200  a-year  and  setUe  them  for  the 
jointure  of  his  wife,  amd  to  the  first  and  other  sons 
in  tail ;  and  purchased  lands  of  that  value,  IvJt  did  nx>t 
settle  them;  and  on  his  death  they  descended  to  his  eldest 
son;  it  was  held  that  the  kmds  descended  satisfied 
the  covenarU. 


BIjAJSTDY    v.    wtdmobr 

Temp.  1716. 

[1  Peebb  Williams's  Reports,  323 ;  2  Wh.  &  Tun.  L.  C.  Eg.  391.] 

Upon  the  marriage  of  A.  with  B.,  there  were  articles  Case, 
reciting,  that,  in  consideration  of  the  marriage,  and  of  the 
portion,  it  was  agreed  that  if  B.,  the  wife,  should  survive 
A.,  A.  should  leave  B.  £620 ;  and  accordingly  A.  cove- 
nanted with  B.'s  trustees,  that  his  executors,  within  three 
months  after  his  decease,  should  pay  B.  £620,  if  she  should 
survive  him.  A.  died  intestate  and  without  issue ;  upon 
which  B.,  by  the  Statute  of  Distributions,  became  entitled 
to  a  moiety  of  the  personal  estate,  which  was  much  moi*e 
than  £620 ;  and  the  question  was,  whether  the  distribu- 
tive share  belonging  to  B.,  being  more  than  £620,  should 
go  in  satisfaction  of  it 

Lord  Chancellor  Cowper, — I  will  take  this  covenant  not  Abstract  of 
to  be  broken,  for  the  agreement  is  to  leave  the  widow  ^^  *™*" 
£620.  Now  the  intestate  in  this  case  has  left  his  widow 
£620  and  upwards,  which  she,  as  administratrix,  may  take 
presently  upon  her  husband's  death ;  wherefore,  let  her 
take  it,  but  then  it  shall  be  accounted  as  in  satisfaction  of, 
and  to  include  in  it,  her  demand  by  virtue  of  the  cove- 
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nant ;  so  that  she  shall  not  come  in  first  as  a  creditor  for 
the  £620,  and  then  for  a  moiety  of  the  surplus. 

Hence,  where  a  man  covenanted  to  leave  hie  intended 
wife  £620,  and  the  wife*8  share  under  hie  intestacy 
was  more  than  £620,  it  was  held  to  he  a  eaiiafaction. 

These  cases  were  decided  upon  the  principle  of  the  maxim  that 
<<  Equity  imputes  an  inUntion  to  fulfil  an  Migation." 

Where  a  person  covenants  to  settle  lands  of  a  certain  value  and 
purchases  lands  of  less  value  it  will  be  held  to  be  a  performance  pro 
tanto.    (Lechmere  v.  Earl  of  Oarlide,  3  P.  Wms.  211.) 

In  the  cases  on  the  subject  of  satisfaction  in  which  the  contracting 
party  is  supposed  to  have  done  some  other  thing  in  lieu  of  the  thing 
contracted  for,  and  which  therefore  depend  more  particularly  on  the 
implied  intention  of  the  party,  several  rules  of  presumption  have 
been  adopted  which  do  not  seem  to  apply  to  the  cases  of  perfonn- 
ance.    In  cases  of  satisfaction  the  presumption  will  not  hold  where 
the  thing  substituted  is  less  beneficial  (either  in  amount  or  certainty, 
or  time  of  enjoyment,  or  otherwise),  than  the  thing  contracted  for, 
since  satisfaction  implies  the  doing  of  something  equivalent,  and  the 
presumption  is  so  much  weakened  where  the  thing  substituted  is 
liot  equivalent  to  the  thing  contracted  for,  and  a  part  satisfaction 
will  not  be  intended  ;  whereas  in  cases  where  the  thing  done  can  be 
considered  as  a  part  performance  of  the  thing  contracted  for,  it  shall 
be  so  taken.     (Note  to  BlaTidy  v.  WHmore^  1  P.  Wms.  324.) 


Powers. 


V. 

Tmp.  1755. 
[2  Vbsey's  Befortb,  640 ;  Tun.  L.  C.  Ck)NV.  330.] 

Cue.  A  WIDOW,  having  power  to  appoint  £6000  among  her 

children,  by  will  appoints  £100  to  her  daughter  A.,  one- 
fourth  of  the  residue  to  her  daughter  M.,  one-fourth  to 
her  son  J.,  for  their  own  respective  use,  and  she  gave  the 
remaining  two-fourths  to  M.  and  J.,  upon  trust,  as  to  one- 
fourth  part,  to  place  it  on  securities  during  the  life  of 
another  daughter,  C.  (a  married  woman),  and  pay  the 
interest  to  her  for  her  separate  use,  and  at  her  decease 
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upon  trust  for  her  children,  as  she  should  by  writing  in 
the  nature  of  a  will  or  otherwise  appoint,  and  in  default 
of  appointment,  to  her  children  equally  ;  if  there  were  no 
children,  such  one-fourth,  if  C.  survived  her  husband,  to 
be  paid  to  her  for  her  only  use ;  but  if  C.  died  in  the  life 
of  her  husband,  at  her  decease  one-third  of  the  one-fourth 
to  go  to  J.,  and  another  one-third  to  M.,  and  the  remain- 
ing one-third,  together  with  the  remaining  one-fourth 
pai't,  was  to  be  in  trust  to  be  applied  as  M.  and  J.  should 
think  most  beneficial  for  the  personal  suppoil;  and  main- 
tenance of  the  testatrix's  son  F.  and  his  wife  and  children, 
but  not  for  payment  of  his  debts. 

It  was  held :  (1.)  That  the  appointment  of  £100  to  A.,  of  I>«sWon- 
the  two-fourths  to  J.  and  M.  absolutely,  and  of  a  life  in- 
terest to  C.  for  her  separate  use  was  good,  but  that  the 
provision  for  her  children  was  bad,  the  power  not  warrant- 
ing an  appointment  to  grandchildren,  though  a  settlement 
might  have  been  made  on  the  marriage  of  C,  by  which 
such  provision  might  have  been  made.  (2.)  That  if  C.  left 
children  at  her  death,  the  limitations  over  of  her  fourth 
would  be  void,  and  it  would  fall  into  the  residue.  (3.)  That 
the  limitation  of  the  one-fourth  in  trust  for  F.  and  his  wife 
and  children  was  a  valid  appointment  to  F.  absolutely, 
and  that  the  proviso  by  which  what  F.  took  was  not  to  be 
liable  to  his  debts*  was  consequently  void.  (4.)  That  a 
power  maybe  good  in  part  and  bad  in  part,  and  the  excess 
only  void,  where  the  execution  is  complete,  and  the 
bounds  between  it  and  the  excess  are  clear. 

Powers  may  be  described  as  methods  of  causing  a  use  with  its  ac- 
companying estate  to  spring  up  at  the  will  of  any  given  person. 
(Williams's  Real  Prop.)  Powers  to  raise  estates  are  either  simply 
collateral  (as  where  a  party  that  has  such  power  has  not,  nor  ever 
had,  any  estate  in  the  land  ;  as  where  such  power  is  reserved  to  a 
stranger,  and  there  it  cannot  be  destroyed  by  such  stranger,  because 
it  is  no  more  than  a  bare  nomination),  or  not  simply  collateral :  and 
these  latter  arc  of  two  sorts.  First,  appendant  and  annexed  to  the 
estate.  Secondly,  in  gross.  {Hale,  C.  B.,  in  Edwards  v.  SlattTf  Tud. 
L.  C.  Conv.  305.)    Upon  the  authorities  and  principle  my  opuiion 
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is,  that  a  power  simply  collateral,  that  is,  a  power  to  a  stranger^  who 
has  no  interest  in  the  land,  cannot  be  extinguished  or  suspended  by 
any  act  of  his  own  or  others  with  respect  to  the  land.  It  is  clear, 
too,  that  it  cannot  be  released  where  it  is  to  be  exercised  for  the 
benefit  of  another.  (Sir  J.  Letuh^  in  West  v.  Bemey,  1  Russ.  &  My. 
434.)  A  power  appendant  is  where  a  person  has  an  interest  in  the 
estate  to  which  it  is  annexed,  and  his  power  can  be  either  suspended 
or  extinguished,  according  to  the  mode  in  which  he  deals  with  such 
interest.  Powers  in  gross  are  powers  given  to  a  person  who  had  an 
interest  in  an  estate  at  the  execution  of  the  deed  creating  the  power, 
or  to  whom  an  interest  is  given  as  well  as  a  power,  but  he  is  only 
thereby  authorised  to  create  estates  which  will  not  take  effect  out  of 
his  own  interest  (Tud.  L,  C.  Conv.  315,  323.)  Where  the  power 
does  not  fall  within  the  estate,  as  where  a  tenant  for  life  has  a  power 
to  make  an  estate  which  is  not  to  begin  till  after  his  own  estate 
determines,  such  power  is  not  appendant  or  annexed  to  the  land,  but 
is  a  power  in  gross,  because  the  estate  for  life  has  no  concern  in  it. 
{HaUy  C.  B.,  in  Edioards  v.  Slater.)  With  regard  to  powers  not 
simply  coUatercUf  viz.,  powers  appendant  and  in  gross,  it  is  clear  upon 
principle  that  they  may  be  either  defeasanced  or  released ;  for  a 
power  of  this  kind  not  being  a  trust,  it  is  optional  with  the  donee, 
whether  he  execute  it  or  not,  and  if  he  were  to  be  allowed  to  exer- 
cise it  after  a  release  to  the  person  taking  the  estate  subject  thereto, 
he  would  be  derogating  from  his  own  grant.  And  this  is  fully  borne 
out  by  the  authorities.     (Tud.  L.  C.  Conv.  326.) 

Powers  may  also  be  divided  into  general  and  special  powers,  the 
former  being  where  there  is  a  general  power  to  appoint  in  favour  of 
any  person,  and  the  latter  where  the  appointment  is  limited  to  a 
particular  class ;  and  with  regard  to  these  there  is  this  important 
difference  as  regards  the  rule  against  perpetuities ;  general  powers 
having  no  tendency  to  perpetuity,  the  time  of  vesting  is  reckoned, 
not  from  the  creation  but  from  the  execution  of  the  power,  but 
special  powers  having  such  a  tendency,  the  time  of  vesting  runs 
from  the  instrument  creating  the  power.    (1  Sugd.  Pow.  472.) 

An  execution  of  a  power  may  be  excessive  ;  first^  when  objects  are 
included  not  intended  by  the  power ;  secondly,  in  the  amount  or 
quantity  of  the  subject-matter  of  the  appointment ;  thirdly,  by  the 
imposition  of  conditions  not  authorised  by  the  power.  (Tud.  L.  C. 
Conv.  338.)  Where  there  is  complete  execution  of  a  power,  and 
something  ex  ahundanti  added,  which  is  improper,  there  the  execution 
shall  be  good,  and  only  the  excess  void ;  but  where  there  is  not  a 
complete  execution  of  a  power,  and  the  boundaries  between  the 
excess  and  execution  are  not  extinguishable,  it  will  be  bad.  (Sir  T. 
Clarke,  M.  R,  in  Alexander  v.  Alexander.) 
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TOLLBT    V,    TOIiLET. 

Temp,  172a 

[2  Peere  Williams's  Reports,  489 ;  1  Wh.  &  Tud.  L.  C.  Eq.  254.] 

The  IiusbaDd,  by  virtue  of  a  settlement  made  upon  him  ^^'■»«- 
by  an  ancestor,  was  tenant  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  a  power  to  the 
husband  to  make  a  jointure  on  his  wife  by  deed.  The 
husband  having  a  wife,  for  whom  he  had  made  no  pro- 
vision, and  being  in  the  Isle  of  Man,  by  his  last  mM, 
under  his  hand  and  seal,  devised  part  of  his  lands  within 
his  power  to  his  wife  for  her  life.  It  was  objected  that 
tliis  conveyance,  being  by  a  will,  was  not  warranted  by  the 
power,  which  directed  that  it  should  be  by  deed ;  and  a 
will  is  a  voluntary  conveyance,  and,  therefore,  not  to  be 
aided  in  a  Court  of  Equity. 

Sir  Joseph  Jekyll,  M.  R. — This  is  a  provision  for  a  wife  Abstract  of 
who  had  none  before,  and  within  the  same  reason  as  a  J"°^®'* 
provision  for  a  child  not  before  provided  for ;  and  as  a 
Court  of  Equity  would,  had  this  been  the  case  of  a  copy- 
hold devised,  have  supplied  the  want  of  a  surrender ;  so 
where  there  is  a  defective  execution  of  the  power,  be  it 
either  for  payment  of  debts,  or  provision  for  a  wife  or 
children  unprovided  for,  I  shall  equally  supply  any  defect 
of  this  nature.  The  difference  is  betwixt  a  non-execution 
and  a  defective  execution  of  a  power ;  the  latter  will 
always  be  aided  in  equity,  under  the  circumstances 
mentioned,  it  being  the  duty  of  every  man  to  pay  his 
debts,  and  a  husband  or  father  to  provide  for  his  wife  or 
child.  But  this  Court  will  not  help  the  non-execution  of 
a  power,  since  it  is  against  the  nature  of  a  power  which  is 
left  to  the  free  will  and  election  of  the  party  whether  to 
execute  or  not ;  for  which  reason  equity  will  not  say  he 
shall  execute  it,  or  do  that  for  him  which  he  does  not 

think  fit  to  do  himself. 

s  2 
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Hence,  in  certain  cases  equity  will  aid  the  defective 
execution  ofpovjera  of  appointment. 

Equity  will  aid  the  defective  execution  of  powers  in  favour  of  the 
following  persons  ;  provided  the  defect  is  not  of  the  very  essence  of 
the  power  and  the  intention  of  the  donor  of  the  power  would  not  be 
thereby  defeated,  and  provided  also  there  is  on  apparent  intention  on 
the  port  of  the  donee  of  the  power  to  execute  it :  (1.)  I^  the  case  of 
purchasers,    *'  In  order  to  constitute  a  purchaser  in  whose  favour  a 
defective  execution  of  a  power  can  be  aided,  there  must  be  a  con- 
sideration and  an  intention  to  purchase,  either  proved  or  to  be  pre- 
sumed."    (Sir  G.  Turner,  V.-C,  in  Hughes  v.  JFells,  9  Hare,  769.) 
(2.)   In  the  case  of  creditors.     (3.)  In  the  case  of  charities.    "The 
principle  upon  which  the  Court  appears  to  go  is  this,  that  if  a  person 
has  power,  by  his  own  act,  to  give  property,  and  has,  by  some  paper 
or  instrument,  clearly  shoMm  that  he  intended  to  give  it,  although 
that  paper,  by  reason  of  some  informality,  is  ineffectual  for  the  pur- 
pose, yet  the  party  having  the  power  of  doing  it  by  an  effectual 
instrument,  and  having  shown  his  intention  to  do  it,  the  Court  will, 
in  the  case  of  a  charity,  by  its  decree,  make  the  instrument  effectual 
to  do  that  which  was  intended  to  be  done."    (Sir  J.  fVigram,  V.-C, 
in  Infies  v.  Sayer,  .7  Hare,  337.)     (4.)  In  the  case  of  an  intended 
husband.    (5.)  In  the  case  of  a  wife     (6.)  In  the  case  of  a  legitimate 
child.    "  In  cases  of  aiding  the  defective  execution  of  a  power,  either 
for  a  wife  or  a  child,  whether  the  provision  has  been  for  a  valuable 
consideration  has  never  entered  into  the  view  of  the  Court,  but  being 
intended  for  a  provision,  whether  voluntary  or  not,  has  been  always 
held  to  entitle  this  Court  to  give  aid  to  a  wife  or  child  to  carry  it 
into  execution,  though  defectively  made.''     (Lord  Hardwicke,  in 
Herrey  v.  Hervey,  1  Atk.  667.) 

Although  it  was  laid  down  as  a  general  rule,  in  the  principal  case, 
that  the  Court  will  not  interfere  in  the  case  of  the  non-execution  of  a 
power,  yet  there  are  two  exceptions  to  this  :  (1.)  Where  the  jwwer  is 
coupled  with  a  trust  (2.)  Where  the  execution  has  been  prevented 
by  fraud. 

The  following  statutory'  provisions  fi&  to  the  execution  of  powers  of 
appointment  should  be  borne  in  mind.  (1.)  As  to  the  execution  of 
a  power  of  appointment  by  will.  Every  will  executed  in  manner 
required  by  the  Wills  Act  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly  required  that  a 
will  made  in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity.  (1  Vict  c-,  26, 
s.  10.)  (2.)  As  to  the  execution  of  a  power  of  appointment  hy 
deed.  A  deed  executed  after  the  x)as&ing  of  the  22  &  23  Vict  a  35 
(13th  August,  1859]  in  the  presence  of,  and  attested  by,  tiro  or  more 
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witnesses  in  tlie  manner  in  which  deeds  are  ordinarily  executed  and 
attested  shaU,  so  far  as  respects  the  execution  and  attestation  thereof, 
be  a  valid  execution  of  a  power  of  appointment  by  deed  or  by  any 
instrument  in  writing  not  testamentary,  notwithstanding  it  shall 
have  been  expressly  required  that  a  deed  or  instrument  in  writing 
made  in  exercise  of  such  power  should  be  executed  or  attested  with 
some  additional  or  other  form  of  execution,  or  attestation,  or  solem- 
nity :  provided  always,  that  this  provision  shall  not  operate  to 
defeat  any  direction  in  the  instrument  creating  the  power,  that  the 
consent  of  any  particular  person  shall  be  necessary  to  a  valid  execu- 
tion, or  that  any  act  shall  be  performed  in  order  to  give  validity  to 
any  appointment  having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument,  and  nothing  herein  contained  shall  prevent 
the  donee  of  a  power  from  executing  it  confonnably  to  the  power  by 
writing  or  otherwise  than  by  an  instrument  executed  and  attested  as 
an  ordinary  deed,  and  to  any  such  execution  of  a  power  this  pro- 
vision shall  not  extend.    (Sec.  12.) 


HABDING    V.    aiiYK. 

T&nf.  1739. 
[1  Atkyn'b  Beports,  469  ;  2  Wh.  &  Tud.  L.  C.  Eq.  962.] 

H.  gave  a  leasehold  house  and  furniture,  goods  and  Cue. 
chattels  therein,  and  also  plate,  jewels,  &c.,  to  his  wife ; 
but  did  desire  her,  at  or  before  her  death,  to  give  the 
same  wnto  and  a/mongst  such  of  his  own  relations  as  she 
should  think  most  deserving  and  approve  of.  The  wife 
by  her  will  gave  the  leasehold  house  to  S.,  who  was  the 
son  of  one  of  the  next  of  kin,  and,  after  giving  several 
legacies,  bequeathed  the  residue  of  her  personal  estate  to 
the  defendant  and  two  other  persons,  but  neither  gave,  at 
or  before  her  death,  the  goods  in  the  house,  or  the  jewels, 
to  her  husband's  relations. 

It  was  held,  that  the  wife  was  intended  to  take  bene-  l>eciaion. 
ficially  only  during  her  life  ;  that  the  appointment  to  S., 
being  a  relation  of  the  testator's,  though  not  one  of  his 
next  of  kin,  was  a  good  execution  of  the  power ;  and  that 
so  much  of  the  goods  and  jewels  not  disposed  of  by  the 
wife,  according  to  the  power  given  to  her  by  her  husband, 
in  case  they  remained  in  specie,  or  the   value  thereof, 
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ought  to  be  divided  equally  among  such  of  the  relations  of 
the  testator  as  were  his  next  of  kin  at  the  time  of  the  death 
of  his  wife. 

As  a  general  mle  it  has  been  laid  down,  that,  when  propeitj  is 
given  absolutely  to  any  person,  and  the  same  person  is  by  the  giver, 
who  has  power  to  command,  recommended,  or  entreated,  or  widied 
to  dispose  of  that  property  in  favour  of  another,  the  recommendadon, 
entreaty,  or  wish  shall  be  held  to  create  a  trust.  First,  if  the  wonls 
arc  so  used  that,  upon  the  whole,  they  ought  to  be  construed  as  im- 
perative. Secondly,  if  the  subject  of  the  recommendation  or  wish  be 
certain  ;  and,  thirdly,  if  the  objects  or  persons  intended  to  have  the 
benefit  of  the  recommendation  or  wish  be  also  certain.  If  a  testator 
gives  ;£10(K)  to  A.  B.,  desiring,  wishing,  recommending,  or  hoping 
that  A.  B.  will  at  his  death  give  the  same  sum,  or  any  certain  part  of 
it,  to  C.  D.,  it  is  considered  that  C.  D.  is  an  object  of  the  testator's 
bounty,  and  A.  B.  is  a  trustee  for  him.  No  question  arises  upon 
the  intention  of  the  testator,  upon  the  sum  or  subject  intended  to  be 
given,  or  upon  the  person  or  object  of  the  wish.  So,  if  a  testator 
gives  the  residue  of  his  estate  after  certain  purposes  are  answered,  to 
A.  B.,  recommending  A.  B.,  after  his  death,  to  give  it  to  his  own 
relations,  or  such  of  his  own  relations  as  he  shall  think  most  de- 
serving, or  as  he  shall  choose,  it  has  been  considered  that  the  residue 
of  the  property,  though  a  subject  to  be  ascertained,  and  that  the  rela- 
tions to  be  selected,  though  persons  or  objects  to  be  ascertained,  are 
nevertheless  so  clearly  and  certainly  ascertainable, — so  capable  of 
being  made  certain,  that  the  rule  is  applicable  to  such  cases.  On  the 
other  hand,  if  the  giver  accompanies  his  expression  of  wish  or  request 
by  other  words,  from  which  it  is  to  be  collected  that  he  did  not 
intend  the  wish  to  be  imperative  ;  or  if  it  appears  from  the  context 
that  the  first  taker  was  intended  to  have  a  discretionary  power  to 
withdraw  any  part  of  the  subject  from  the  object  of  the  wish  or 
request ;  or  if  the  objects  are  not  such  as  may  be  ascertained  with 
sufficient  certainty,  it  has  been  held  that  no  trust  is  created.  Thus 
the  words  "  free  and  unfettered ''  accompanying  the  strongest  expres- 
sion of  recjuest,  were  held  to  prevent  the  words  of  bequest  being 
imperative.  Any  words  by  which  it  is  expressed,  or  firom  which  it 
may  be  implied,  that  the  first  taker  may  apply  any  part  of  the  subject 
to  his  own  use,  are  held  to  prevent  the  subject  of  the  gift  from  being 
considered  certain ;  and  a  vague  description  of  the  object,  that  is,  a 
description  by  which  the  giver  neither  clearly  defines  the  object  him- 
self, nor  names  a  distinct  class  out  of  which  the  first  taker  is  to  select, 
or  which  leaves  it  doubtful  what  interest  the  object  or  class  of  objects 
is  to  take,  will  prevent  the  objects  from  being  certain  within  the 
meaning  of  the  rule.  (Lord  Langdale,  M.  R.,  in  Knight  v.  Knight^ 
3  Beav.  172.) 
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AUSSTN    V,    BELCHIEB. 

Temp.  1758. 
[1  Edbn'b  Reports,  132  ;  1  Wh.  &  Tud.  L.  C.  Eq.  415.] 

A  POWER  of  jointuring  was  executed  in  favour  of  a  wife,  CSaae. 
but  with  an  agreement  that  the  wife  should  only  receive  a 
■part  as  an  annuity  for  her  own  benefit,  and  that  the 
residue  should  be  applied  to  the  payment  of  the  hus- 
band's debts.  It  was  held  to  be  a  fraud  upon  the  power, 
and  the  execution  set  aside,  except  so  far  as  related  to 
the  annuity ;  the  bill  containing  a  submission  to  pay 
it,  and  only  seeking  relief  against  the  other  objects  of 
the  appointment 

No  point  is  better  established  than  that  a  person  having  a  power 
must  execute  it  hoiidfide  for  the  end  designed,  other^'ise  it  is  corrupt 
and  void.     (Lord  Keeper  Henley ,  in  Aleyn  v.  Belchier.) 

The  donee,  the  appointor  under  the  power,  must  at  the  time  of  the 
exercise  of  tlmt  power,  and  for  any  purpose  for  which  it  is  used,  act 
with  good  faith  and  sincerity,  and  with  an  entire  and  single  view  to 
the  real  purpose  and  object  of  the  power,  and  not  for  the  purpose  of 
accomplishing  or  carrying  into  effect  any  bye  or  sinister  object 
(sinister  in  the  sense  of  its  being  beyond  the  purpose  and  intent  of 
the  power),  which  he  may  desire  to  effect  in  the  exercise  of  the 
power.  (Lord  TVestbury,  in  Ihike  of  Portland  v.  Topham,  11  H.  L. 
Ca,  32.) 

A  party  having  a  power  like  this  [to  appoint  amongst  children] 
must  fairly  and  honestly  execute  it,  without  having  any  ulterior 
object  to  be  accomplished.  He  cannot  carry  into  execution  any 
indirect  object,  or  acquire  any  benefit  for  himself,  either  directly  or 
indirectly.  It  may  be  subject  to  limitations  and  directions ;  but  it 
must  be  a  pure,  straightforward,  honest  dedication  of  the  property,  as 
property,  to  the  person  to  whom  he  affects  or  attempts  to  give  it  in  that 
character.     (Lord  St  Leonards,  in  Duke  of  Portland  v.  Tophamy  sup,) 

The  donee  of  a  power  of  appointing  portions  among  his  younger 
children  appointed  a  double  share  to  a  younger  child  without  pre- 
vious communication  with  him.  But  it  appeared  from  the  instruc- 
tions for  the  appointment,  that  its  purpose  as  to  half  of  the  double 
share  was  that  it  should  be  held  in  trust,  and  the  income  accumu- 
lated during  the  life  of  the  appointee  and  twenty-one  years  after- 
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waids,  or  until  the  successor  to  the  title  of  the  appointor  should 
direct  the  half  of  the  double  share  and  accumulations  to  be  paid  to 
another  child  wlio  had  been  excluded  by  reason  of  an  intended 
marriage,  disliked  by  the  appointor.     In  the  absence  of  such  direc- 
tion, the  half  of  the  double  share  and  accumulations  were  intended 
to  be  paid  to  the  appointee.    The  appointee  soon  after  the  appoint- 
ment executed  a  deed,  settling  the  moiety  accordingly.    H.M :  (1.) 
That  if  the  appointment  and  subsequent  settlement  could  be  held  to 
be  one  transaction,  the  provisions  for  accumulation  and  for  the 
control  of  the  appointor's  successor  in  title  over  the  appointed  fund 
could  not  be  rejected  as  mere  excess,  so  as  to  give  the  moiety  to  the* 
excluded  child.     (2.)  That  the  purpose  of  the  appointment  as  to  tiie 
moiety,  although  uncommunicated,  vitiated  it  as  to  that  portion,  but 
as  to  that  portion  only.     (Topham  v.  Duke  of  Portlandy  1  De  G.  J.  & 
Sm.  517.) 

A  settlor  intending  to  exclude  one  of  his  children  from  a  settled 
annuity,  in  the  event  of  an  intended  and  disapproved-of  mairiage, 
unless  the  settlor^s  successor  in  title  should  otherwise  direct,  gave 
instructions  to  that  effect  for  a  settlement,  which  was  prepared  so  as 
to  vest  the  annuity  in  trustees  in  trust  to  pay  it  to  the  child  and  her 
sister,  or  either  of  them  to  the  exclusion  of  the  other,  in  such  shares 
as  the  successor  to  his  title  should  appoint,  and  subject  thereto  to  the 
two  children  equally.  The  successor  first  appointed  one  year's  an- 
nuity to  the  sister  without  any  previous  communication  with  her, 
and  afterwards  caused  to  be  prepared  for  her  signature  an  order  to 
her  bankers  directing  them  to  carry  a  moiety  to  a  trust  account.  She 
signed  the  order,  and  aften^'ards  the  successor  appointed  to  her  the 
whole  annuity,  which  continued  to  be  paid  over  to  the  trust  fund 
under  the  same  order.  Heldf  that  the  appointment  was  a  fraud  on 
the  power,  and  that  the  intention  of  the  donor  of  the  power  could 
only  be  collected  from  the  deed  creating  it     (Id,) 

A  title  cannot  be  derived  under  a  fraud  upon  a  power,  in  the 
absence  of  valuable  consideration.  In  considering  whether  or  not 
» particular  appointment  is  a  fraud  upon  the  x>ower,  although  the 
motive  with  which  the  power  was  exercised  may  not  be  regarded, 
the  purpose  may.  The  rights  of  the  persons  entitled  in  default  of 
appointment  under  a  power,  can  be  defeated  only  by  its  bond  fde 
exercise.  The  general  rule,  that  where  an  appointment  is  made  for 
a  bad  purpose  the  bad  purpose  affects  the  whole  appointment,  does 
not  apply  to  cases  in  which  the  evidence  enables  the  Court  to  dis- 
tinguish what  is  attributable  to  an  authorised  from  what  is  attri- 
butable to  an  unauthorised  purpose.    (Id.) 

Mention  may  here  be  made  of  the  recent  "  Act  to  alter  and  amend 
the  law  as  to  appointments  under  powers  not  exclusive."  (37  &  38 
Vict.  c.  37.)  Illusory  appointments  (i  e.,  appointments  where 
persons  having  x>owers  to  appoint  amongst  certain  classes  satisfied 
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the  letter  of  the  power  by  appointing  to  all  the  members  composing 
those  classes^  but  only  gave  a  nominal  share  to  one  or  more  of  such 
members)  were  not  originally  valid  in  equity,  although  they  were 
valid  at  law.  However  it  was  enacted  by  the  1  W.  IV.  c.  46,  that 
such  appointments  should  be  valid  and  effectual  in  equity  as  well  as 
at  law.  By  the  Act  above  mentioned  (37  &  38  Vict,  c  37)  the  law 
upon  this  subject  is  considerably  extended,  it  having  been  enacted, 
that  no  appointment,  which  after  the  passing  of  the  Act  shall  be 
made  in  exercise  of  any  power  to  appoint  any  property,  real  or  per- 
sonal, amongst  several  objects,  shall  be  invalid  at  law  or  in  equity 
on  the  ground  that  any  object  of  such  power  has  been  altogether  ex- 
cludedf  but  every  such  appointment  shall  be  valid  and  effectual,  not* 
withstanding  that  any  one  or  more  of  the  objects  shall  not  thereby, 
or  in  default -of  appointment,  take  a  share  or  shares  of  the  property 
subject  to  such  power.  (Sect.  1.)  Nothing  in  the  Act  contained  is 
to  prejudice  or  affect  any  provision  in  any  deed,  will,  or  other  instru- 
ment, creating  any  power  which  shall  declare  the  amoimt  of  the 
share  or  shares  from  which  no  object  of  the  power  shall  be  excluded, 
or  some  one  or  more  object  or  objects  of  the  power  shall  not  be 
excluded.     (Sect  2.) 


PHncipal  and  Surety, 


DERINO    r.    EABXi    OF    WINCHEIiSEA. 

Tmj).  1787. 
[1  Cox's  Reports,  318  ;  1  Wh.  &  Tcd.  L.  C.  Eq.  106.] 

Thomas  Dering,  Esq.,  having  been  appointed  collector  Case, 
of  some  of  the  duties  belonging  to  the  customs,  it  became 
necessary,  upon  such  appointment,  for  hini  to  enter  into 
bonds  with  the  Crown  with  three  securities  for  the  due 
performance  of  this  office.  Sir  £dward  Dering,  his 
brother,  the  Earl  of  Winchelsea,  and  Sir  John  Rous, 
having  agreed  to  become  sureties  for  him,  a  joint  and 
sevei-al  bond  was  executed  by  Thomas  Dering  and  Sir 
Edward  Dering  to  the  Crown  in  the  penalty  of  £4000 ; 
another  joint  and  several  bond  by  Thomas  Dering  and  the 
Earl  of  Winchelsea,  and  a  third  by  Thomas  Dering  and 
Sir  John  Rous,  in  the  same  penalty  of  £4000 ;  all  con-  . 
ditioned  alike  for  the  due  performance  of  Thomas  Dering*s 
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duty  as  collector.  Mr.  Bering  being  in  arrear  to  the 
Crown  to  the  amount  of  £3883  145.,  the  Crown  put  the 
first  bond  in  suit  against  Sir  Edward  Dering,  and  judg- 
ment was  obtained  thereon  for  that  sum ;  whereupon  Sir 
Edward  filed  a  bill  against  the  Earl  of  Winchelsea  and  Sir 
John  Rous,  claiming  from  them  a  contribution  towards  the 
sum  so  recovered  against  him. 
Abetract  of  IjoitA,  Chief  Baroo  Eyre. — ^The  real  point  is  whether  a 
contribution  can  be  demanded  between  the  obligors  of 
distinct  and  separate  obligations  under  the  circumstances 
of  this  case  ?  If  we  take  a  view  of  the  cases,  both  in  law 
and  equity,  we  shall  find  that  contribution  is  bottomed 
and  fixed  on  general  principles  of  justice,  and  does  not 
spring  from  contract ;  though  contract  may  qualify  it.  It 
is  clear  that  one  sui*ety  may  compel  a  contribution  from 
another  towards  payment  of  a  debt  for  which  they  are 
jointly  bound.  On  what  principle  ?  Can  it  be  necessary 
to  resort  to  the  circumstance  of  a  joint  bond  ?  What  if 
they  are  jointly  and  severally  bound  ?  What  diflference 
will  it  make  if  they  are  severally  bound,  and  by  different 
instruments,  but  for  the  same  principal,  and  the  same 
engagement  ?  The  sureties  have  a  common  interest  and 
a  common  burden ;  they  are  joined  by  the  common  end 
and  purpose  of  their  several  obligations  as  much  as  if  they 
were  joined  in  one  instrument,  with  this  difference  only, 
that  the  penalties  will  ascertain  the  proportion  in  which 
they  are  to  contribute  ;  whereas  if  they  had  joined  in  one 
bond,  it  must  have  depended  on  other  circimistances. 
Here  the  balance  is  something  less  than  one  of  the 
penalties.  Now,  who  ought  to  pay  this  ?  The  one  who  is 
sued  must  pay  it  to  the  Crown ;  but  as  between  them- 
selves there  shall  be  a  contribution,  for  they  are  in  deqv/ili 
jure.  This  principle  is  carried  a  great  way  where  they  are 
joined  in  one  obligation  ;  for  if  one  should  pay  the  whole 
j£12,000,  and  the  second  were  insolvent,  the  third  shall 
contribute  a  moiety,  though  he  certainly  never  meant  to 
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be  liable  for  more  than  a  third.  This  circumstance,  and 
the  possibility  of  one  being  liable  for  the  whole^  if  the 
other  two  should  prove  insolvent,  suggested  the  mode  of 
entering  into  separate  bonds ;  but  this,  does  not  vary  the 
reason  for  contribution,  for  there  is  the  same  principal  and 
the  same  engagement ;  all  are  equally  liable  to  the  obligee 
to  the  extent  of  the  penalty  of  the  bonds  when  they  are 
not  all  exhausted.  On  the  whole,  therefore,  we  think 
that  the  plaintiff  is  entitled  to  the  relief  he  prays. 

Hence,  the  doctrine  of  contribviion  amongst  sureties  is 
not  founded  in  contract,  bvi  is  the  resvU  of  general 
equity,  on  the  ground  of  equality  of  burden  and  benefit. 
Therefore,  where  three  sureties  are  bound  by  diffei^ent 
instruments,  but  for  the  same  principal  and  the  same 
engageme'ivtf  they  shall  contribute. 

The  law  requires  that  entire  good  faith  should  exist  between  prin- 
cipal and  surety,  and  any  material  misrepresentation  or  concealment 
on  the  port  of  the  former  will  have  the  effect  of  dischai^'ng  the  latter 
from  his  liability. 

There  is  no  right  of  contribution  where,  although  the  sureties 
become  bound  for  the  same  principal,  yet  the  obligation  is  entered 
into  by  separate  instruments  and  the  suretyship  of  each  is  thus  ren- 
dered distinct  from  that  of  the  rest,  and  has  reference  to  a  distinct 
portion  of  the  debt  (Arcedeckne  v.  Lord  Howard,  27  L.  T.  Rep. 
(N.  S.)  194.) 

If  there  are  several  sureties,  one  of  whom  becomes  bankrupt  and 
another  of  whom  is  called  upon  to  pay  and  pays  the  entire  debt,  he 
is  entitled  to  recover  from  each  of  his  co-sureties  who  aie  solvent 
such  a  sum  as  each  would  have  been  obliged  to  contribute  if  the 
bankrupt  surety  had  never  been  a  surety.  The  rule  of  the  common 
law  is  otherwise,  but  it  will  be  remembered  that  in  cases  of  conflict 
the  rules  of  equity  prevail. 

It  is  enacted  by  the  Mercantile  Law  Amendment  Act  (19  &  20 
Vict,  c  97),  that  every  person  who,  being  surety  for  the  debt  or  duty 
of  another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have  assigned 
to  him,  or  to  a  trustee  for  him,  everj-  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor  in  respect  of  such  debt 
or  duty,  whether  such  judgment,  specialty,  or  other  security  shall 
or  shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment 
of  the  debt  or  performance  of  the  duty ;  and  such  person  shall  be 
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entitled  to  stand  in  the  ]ilace  of  the  creditor,  and  to  use  all  the  reme- 
dies, and,  if  need  be,  and  \\\Hm  a  proper  indemnity,  to  nse  the  name 
of  the  creditor,  in  any  action  or  other  proceeding  at  law  or  equity,  in 
order  to  obtain  from  the  ])rincipai  debtor,  or  any  co-surety,  co- con- 
tract or,  or  co-debtor,  a8  the  case  may  be,  indemnification  for  the 
advances  made  and  loss  sustained  by  the  person  who  shall  have  so 
paid  such  debt  or  ])erfomieil  such  duty ;  and  sach  payment  or  per- 
formance so  made  by  t^uch  i^urety  shall  not  be  pleadable  in  bar  of 
any  such  action  or  other  proceeding  by  him  ;  Provided  always,  that 
no  co-surety,  co-contractor,  or  co-debtor,  shall  be  entitled  to  recover 
fiom  any  other  co-surety,  co-contractor,  or  co-debtor,  by  the  means 
aforesaid,  more  than  a  just  proportion  to  which,  as  between  those 
parties  themselves,  such  last-mentioned  person  shall  be  justly  liable. 
(Sect  5.) 

A  surety  is  entitled  to  the  same  benefit  from  a  security  acquired 
by  the  creditor  subsequently  to  the  contract  of  suretysliip  as  he 
would  have  been  if  it  had  been  in  existence  at  the  time  such  contract 
wa.s  entered  into,  and  if  the  creditor  so  deals  with  such  security  that 
he  cannot  give  it  up  to  the  surety  in  the  same  condition  as  it  was 
when  he  acquired  it,  the  surety  is  dischaiged.  A.,  as  B.*8  surety, 
indorsed  bills,  drawn  by  B.  to  C.  Subsequently  B.  gave  C.  a  lien, 
in  respect  of  such  bills,  upon  goods  of  his  in  C.'s  possession.  B. 
having  written  to  C.  authorising  him  to  deliver  up  such  goods  to  D., 
C.  undertook  to  do  so  upon  D/s  paying  him  a  leas  sum  than  the 
amount  of  the  bills.  It  was  held  that  A.  was  thereby  released. 
(Campbell  v.  Rothwell,  38  L.  T.  Rep.  (N.S.)  33.) 


BEES    V.    BERBXNQTON. 

Temp,  1V96. 

[2  Vesby  Junior's  Reports,  540 ;  2  Wh.  &  Tud.  L.  C.  Eq.  992.] 

Case.  The  obligee   in   a  bond  with  a  surety,  without  com- 

munication with  the  surety,  took  promissory  notes  from 
the  principal,  and  gave  further  time ;  and  it  was  hold 
that  the  surety  was  discharged. 

Abstract  of  Lord  Chancellor  Loughborough, — There  shall  be  no 
transaction  with  the  principal  debtor,  without  acquainting 
the  person  who  has  a  great  interest  in  it.  The  surety 
only  engages  to  make  good  the  deficiency.  It  is  the 
clearest  and  most  evident  equity,  not  to  carry  on  any 
transaction  without  the  privity  of  him  who  must  neces- 
sarily have    a    concern    Jn   every   transaction    with   the 
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principal  debtor.  You  cannot  keep  him  bound  and 
transact  his  affairs  (for  they  are  as  much  his  as  your  own) 
without  consulting  him.  You  must  let  him  judge  whether 
he  will  give  that  indulgence  contrary  to  the  nature  of  his 
engagement.  • 

Hence,  wh&ve  a  creditor  takes  afresk  aecuHty  from  the 
pi^indpal,  witiioid  communication  wUk  ike  surety,  and 
gives  further  time,  the  surety  is  discharged. 

I  think  it  cannot  upon  any  principles  on  which  this  Court  acts,  be 
doubted  that  the  surety  has  an  interest,  and  a  most  material  interest, 
in  the  rights  and  remedies  which  the  creditor  has  against  the  prin- 
cipal debtor ;  he  is  not  to  be  held  bound  where  the  situation  of 
circumstances,  in  respect  to  the  rights  and]  the  remedies  which  the 
creditor  has  against  the  principal  debtor,  are  different  from  that 
which  was  contemplated  by  himself  and  all  other  parties.  I  do  not 
think  that  it  is  material  to  inquire  in  what  way  the  surety  contem- 
plated benefit  or  protection  to  himself,  by  stipulating  that  a  par- 
ticular remedy  should  be  held  by  the  creditor  against  the  principal 
debtor.  A  man  may  reasonably  say,  "  I  will  be  surety  to  you  for 
payment  of  such  a  sum,  provided  you  have  it  secured  by  the  bond 
of  the  principal  debtor,  but  I  will  not  be  surety  upon  any  other 
terms."    (Lord  Langdcde,  M.  R.,  in  Bonser  v.  Cox,  4  Beav.  379.) 

The  surety  has  no  right  to  say  that  he  is  discharged  from  the  debt 
which  he  has  engaged  to  pay,together  with  the  principal,  if  all  that  he 
rests  upon  is  the  passive  conduct  of  the  creditor  in  not  suing.  He 
must  himself  use  diligence,  and  take  such  e£fectual  means  as  will 
enable  him  to  call  on  the  creditor  either  to  sue  or  to  give  him,  the 
surety,  the  means  of  suing.  (Lord  Eldon,  in  Eyre  v.  Everett,  2  Russ. 
381.) 

If  a  creditor,  without  the  consent  of  the  surety,  gives  time  to  the 
principal  debtor,  by  so  doing  he  discharges  the  surety,  that  is,  if 
time  is  given  by  virtue  of  positive  contract  between  the  creditor  and 
the  principal, — not  where  the  creditor  is  merely  inactive.  And  in 
the  case  put,  the  surety  is  held  to  be  discharged  for  this  reason, 
because  the  creditor,  by  so  giving  time  to  the  principal,  has  put  it 
out  of  the  power  of  the  surety  to  consider  whetlier  he  will  have 
recourse  to  his  remedy,  against  the  principal,  or  not,  and  because  he, 
in  fact,  cannot  have  the  same  remedy  against  tlie  principal  as  he 
would  have  had  under  the  original  contract.  The  creditor  has  no 
right — it  is  against  the  faith  of  his  contract — to  give  time  to  the 
principal,  even  though  manifestly  for  the  benefit  of  the  surety,  with- 
out the  consent  of  the  surety.  (Lord  Eldon,  in  Samiiell  v.  Howarth, 
3  Mer.  272.) 


270  CASES  IN  CONVEYANCING  AND   EQUITY. 

If  upon  giving  time  to  the  debtor  the  creditor  expressly  reserves 
his  right  to  proceed  against  the  surety  the  ktter  will  not  be  dis* 
charged ;  and  this  whether  the  surety  was  or  was  not  aware  of  the 
arrangement.  {BoctUr  v.  Mayor,  13  W,  R.  (C.  P.)  775.)  But  if  the 
creditor  absolutely  releases  his  debt  he  cannot  reserve  such  right. 
{WM  V.  Hewitt,  3  K.  &  J.  438.) 

If  the  creditor  agrees  with  the  principal  that  he  will  not  sue  the 
sureties,  the  case  is  stronger  than  the  usual  case  of  an  agreement  to 
give  time  to  the  principal,  which  only  involves  by  implication  an 
agreement  not  to  sue  the  surety.  The  position  of  the  surety  is 
changed,  because,  it  is  one  thing  to  lie  by  and  wait  before  suing  the 
principal,  during  which  time  the  surety  has  a  right  to  come  in,  dis- 
charge the  debt,  and  immediately  sue  the  principal,  and  another 
thing  to  engage  positively  with  the  principal  that  time  shall  be  given 
to  the  surety,  and  so  tie  up  your  own  hands  from  doing  that  which 
would  throw  the  surety  upon  the  principal.  (Lord  HcUherley,  in  The 
Oriental  Financial  Corporation  v.  Overend,  Gumey,  A  Co.,  L.  R  7  Ch. 
142  ;  L.  R.  7  H.  L.  348.)  In  this  case  the  surety  was  held  to  be  dis- 
charged by  reason  of  the  agreement  by  the  creditor  with  the  principal 
to  give  time  to  the  surety. 

If  the  creditor  takes  from  the  principal  another  security  in  the 
flace  of  ike  original  security ,  the  surety  will  be  discharged ;  and  it  is 
a  rule  at  law  that  the  release  of  one  of  two  or  more  joint  sureties 
will  discharge  the  other  or  others. 

There  may  also  be  such  an  alteration  in  the  risk  of  the  sureties,  as 
to  dischaige  them  from  their  obligation.  "In  order  to  decide 
whether  there  is  an  alteration  in  the  risk  such  as  to  discharge  the 
surety,  I  think  it  is  impossible  to  lay  down  an  absolute  rule  that  in 
all  cases  it  is  for  the  judge  to  decide  as  a  matter  of  law  whether  the 
alteration  is  such  as  to  have  that  effect  or  not  There  must,  I  think, 
be  many  cases  in  which  the  judge  would  have  to  take  the  opinion 
of  the  jury  upon  the  question  whether  the  alteration  was  of  such  a 
character  as  to  affect  the  surety  in  any  way  by  substantially  or 
materially  altering  the  risk."  (Denman,  J.,  in  Holme  v.  Brunskill, 
38L.  T.  Rep.  (N.S.)  103.) 
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Purchase  Money. 


ELIiIOT    V.    HERBYMAN. 

Tmp.  1740. 

[Barnardiston's  Chancery  Reports,  78 ;  1  Wh.  &  Tud.  L.  C. 

Eq.  64] 

A  PURCHASER  of  personalty  from  an  executor  will  not  Decision, 
be  held  liable  to  see  to  the  application  of  the  purchase- 
money,  except  in  cases  of  fraud. 

It  is  a  general  inile,  that,  where  real  estate  is  devised  to 
trustees,  upon  trust  to  sell  for  payment  of  debts  generally, 
the  purchaser  is  not  bound  to  see  that  the  money  is 
rightly  applied.  The  same  rule  applies  where  real  estate 
is  not  devised  to  be  sold  for  the  payment  of  debts,  but  is 
only  charged  with  such  payment. 

If  real  estate  is  devised  upon  trust  to  be  sold  for  the 
payment  of  certain  debts,  mentioning  to  whom  in  parti- 
cular those  debts  are  owing,  the  purchaser  is  bound  to  see 
that  the  money  is  applied  for  the  payment  of  those  debts. 

By  the  22  &  23  Vict.  c.  35,  which  came  into  operation  on  the  13th 
August,  1859,  it  is  enacted  (sect.  23)  that  the  bond  fide  payment  to, 
and  the  receipt  of  any  person  to  whom  any  purchase  or  Tnortgage 
money  shall  he  payable  upon  any  express  or  implied  trust,  shall  eifec- 
tuallj  discharge  the  person  paying  the  same  from  seeing  to  the  appli- 
cation, or  being  answerable  for  the  misapplication  thereof,  unless  the 
contrary  shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security.  This  enactment  was  extended  by  the  23  &  24 
Vict.  c.  145,  which  provides  (sect  29),  that  the  receipts  in  writing  of 
any  trustees  or  trustee,  for  any  money  payable  to  them  or  him,  by 
reason  or  in  the  exercise  of  any  trusts  or  powers  reposed  or  vested  in 
them  or  him,  shall  be  sufficient  dischaiges  for  the  money  therein 
expressed  to  be  received,  and  shall  effectually  exonerate  the  persons 
paying  such  money  from  seeing  to  the  application  thereof,  or  from 
being  answerable  for  any  loss  or  misapplication  thereof.  It  is,  how- 
ever, enacted  by  sect  34  that  the  provisions  contained  in  this  Act, 
except  as  thereinbefore  otherwise  provided,  should  extend  only  to 
persons  entitled  or  acting  under  a  deed,  will,  codicil,  or  other  instru- 
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ment  executed  after  the  passing  thereof  (28th  August,  1800),  or  muler 
a  will  or  codicil  confirmed  or  revived  by  a  codicil  executed  after  th^ 
date.  It  is  considered  by  the  weight  of  authority  that  the  proTisiozi 
in  the  22  &  23  Vict.  c.  35  also  is  not  retrospective. 


Ca«e. 


MACKKBTH    v.    STMMOKa 

Ttmp.  1808. 
[15  Vesey's  Reports,  329  ;  1  Wh.  &  Tud.  L.  C.  Eq.  824.] 

The  bill  stated,  that  in  1783  and  1784,  the  plaintiff  was 
indebted  to  Manners  in  the  sum  of  £13,500 ;  for  which 
Martindale,  as  surety,  joined  the  plaintiff  in  bonds.     In 
1790  Martindale  having,  upon  a  settlement  of  accounts 
with  the  plaintiff  in   1785,  taken  credit  for  payment  \o 
Manners  of  i!3000,  undertook  to  discharge  the  remaining 
X  10,500  ;  and  they  settled  an  account  accordingly.    Other 
accounts  were  afterwards  settled  between  them — the  last 
in  1792 ;  upon  which  a  balance  of  £54,000  was  due  to 
Martindale,  including  £10,393  17«.,  the  value  of  annuities 
granted  by  the  plaintiff;  against  which  Martindale  agreed 
to  indemnify  the  plaintiff,  in  consideration  of  the  plaintiffs 
agreeing  to  pay  him  the  amount.    A  bond  for  £20,000 
was  given  accordingly ;  and  a  mortgage  in  fee  was  exe- 
cuted by  the  plaintiff  to  Martindale  for  the  balance  of 
£54,000.    By  lease  and  release  in  1793,  reciting  an  agree- 
ment by  the  plaintiff  to  sell  the  reversion  of  the  mortgaged 
estates  to  Martindale,  those  estates  were  conveyed  to  a 
trustee  and  his  heirs,  to  the  use  of  the  plaintiff  for  life,  with 
remainder  to  Martindale  in  fee.     The  bill  further  stated 
that  Martindale  did  not,  according  to  his  undertaking,  pay 
the  sum  of  iS13,500  to  Manners,  nor  the  value  of  the  an- 
nuities ;  which  sums  constituted  part  of  the  consideration 
for  his  purchase  of  the  reversion  of  the  estate.     In  1797  a 
commission  of  bankruptcy  issued  against  him,  under  which 
Manners's  representatives  proved  the  debt  upon  the  bonds, 
and  received  dividends  ;  the  plaintiff  being  obliged  to  pay 
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tbe  remainder  of  the  debt  on  account  of  those  bonds 
besides  coats^  and  several  sums  on  account  of  the  annuities. 
Martindale^  before    his  bankruptcy,  had    contracted  to 
execute  a  mortgage  to  the  defendant  of  the  reversion  com- 
prised in  the  indentures  of  1793  ;  and  the  plaintiff,  claiming 
a  lien  upon  the  estate  for  the  payments  he  had  made  in 
consequence  of  Martindale's  failure  to  fulfil  his  engage- 
ments, gave  notice  to  the  assignees  under  the  commission. 
In  1798  Symmons  obtained  a  decree  that  the  assignees 
should  execute  a  mortgage  of  the  reversion  to  him,  ex- 
pressly without  prejudice  to  the  plaintiff's  claim ;  and 
afterwards  filed  a  bill  of  foreclosure  against  the  assignees, 
and  obtained  a  decree;  Mackreth  not  being  a  party  to 
that  suit    The  legal  estate  was  vested  in  Coutts,  as  a 
trustee,  under  a  conveyance  by  Mackreth  and  Martindale 
in  1793,  to  secure  annuities  of  £2,000.    The  bill,  filed  by 
Mackreth,  prayed  a  declaration  that  the  plaintiff  has  a  lien 
upon  the  reversion  of  the  estates  sold  to  Martindale  and 
mortgaged  to  Symmons,  for  the  payments  he  had  been 
obliged  to  make,  and  those  sums  which  he  might  there- 
after pay  in  respect  of  annuities,  &c.    The  defendant,  by 
his  answer,  denied  that  he  had  any  notice  prior  to  his 
entering  into  the  agreement  with  Martindale,  that  the 
plaintiff  had  not  received  full  consideration,  and  submitted 
that  he  had  no  lien. 

Lord  Chancellor  Hldon, — ^The  settled  doctrine  is,  that  Abctnet  of 
unless  there  are  circumstances  such  as  we  have  been  3'*°*™*" 
reasoning  upon,  where  the  vendor  conveys,  without  more, 
though  the  consideration  is  upon  the  face  of  the  instru- 
ment expressed  to  be  paid,  and  by  a  receipt  indorsed,  if  it 
is  the  simple  case  of  a  conveyance,  the  money,  or  part  of 
it,  not  being  paid,  as  between  the  vendor  and  vendee,  and 
persons  claiming  as  volunteers,  upon  the  doctrine  of  this 
Court,  which,  when  it  is  settled,  has  the  effect  of  contract, 
though  perhaps  no  actual  contract  has  taken  place,  a  lien 
shall  prevail ;  in  the  one  case,  for  the  whole  consideration  ; 
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in  the  other,  for  that  part  of  the  money  which  was  not 
paid  A  person  having  got  the  estate  of  another,  shall 
not,  as  between  them,  keep  it,  and  not  pay  the  oonsidera- 
tion  ;  and  there  is  no  doubt  that  a  third  person,  having 
full  knowledge  that  the  other  got  the  estate  without  pay- 
ment, cannot  maintain,  that  though  a  Court  of  equity  will 
not  permit  him  to  keep  it,  he  may  give  it  to  another 
person  without  payment.  The  principle  had  been  carried 
this  length ;  that  the  lien  exists,  unless  an  intention,  and 
a  manifest  intention,  that  it  shall  not  exist  appears.  From 
the  authorities  the  inference  is,  first,  that,  generally  speak- 
ing, there  is  such  a  lien ;  secondly,  that  in  those  general 
cases  in  which  there  would  be  the  lien,  as  between  vendor 
and  vendee,  the  vendor  will  have  the  lien  against  a  third 
person,  who  had  notice  that  the  money  was  not  paid.  The 
more  modem  authorities  upon  this  subject  have  brought 
it  to  this  inconvenient  state — that  the  question  is  not  a 
dry  question  upon  the  fact,  whether  a  security  was  taken, 
but  it  depends  upon  the  circumstances  of  each  case, 
whether  the  Couii;  is  to  infer  that  the  lien  was  intended 
to  be  reserved,  or  that  credit  was  given,  and  exclusively 
given,  to  the  person  from  whom  the  other  security  was 
taken.  In  this  case,  having,  as  other  judges  have,  had,  to 
determine  this  question  of  intention  upon  circumstances, 
I  may  mistake  the  fair  result  of  the  circumstances  which 
I  have  endeavoured  to  collect.  *  I  must  say  I  have  felt 
from  the  first  that  there  is,  upon  the  part  of  the  plaintiff 
that  natural  justice  and  equity  which  excite  a  wish  that  I 
could  enforce  a  lien  throughout ;  but,  first,  as  to  the 
annuities,  I  am  persuaded  that,  with  reference  to  that  part 
of  the  case  involving  the  question  of  lien  as  to  the  con- 
sideration, or  any  part  of  it,  or  any  sum  of  money,  the 
quantum  of  which  is  to  be  estimated  with  reference  to  the 
present  value,  or  the  past  or  future  payments,  this  is  a 
case  in  which  the  plaintiff  intended  to  rely  entirely  upon 
the  personal  security,  the  bond  for  £20,000 ;  and  that  was 
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the  conception  of  Martindale  also ;  by  whose  default  of 
payment,  therefore,  the  estate  is  not  now  subject  to  the 
lien  in  respect  of  the  consideration  of  the  annuities,  or  of 
any  allowance  in  respect  of  it  As  to  the  other  part  of  the 
case,  I  have  considered  long  whether  the  conclusion  is  just, 
that,  not  meaning  to  have  a  lien,  as  I  think  this  party  did 
not,  with  r^[ard  to  the  annuities,  he  should  mean  to  have 
a  lien  as  to  the  sum  due  to  Manners.  My  individual 
opinion  is  that  the  intention  was  the  same  as  to  both ; 
but,  with  regard  to  the  latter,  the  cases  authorise  the  lien ; 
unless  it  is  destroyed  by  particular  circumstances,  which 
do  not  exist  here.  That  sum  is  in  the  condition  of  a  part 
of  the  consideration  not  paid ;  and  then  the  inference  in 
equity,  unless  there  are  strong  circumstances  getting  over 
it,  is  that  a  lien  was  intended.  As  to  that  sum,  my  judg- 
ment is,  that  the  plaintifiF  has  a  lien. 

Hence,  a  vendor  has  a  lien  for  unpa4d  purchaae" 
mane^,  which  exists  as  agai/nst  the  vendee,  volunteers  and 
jmrchasers  with  notice,  or  having  equitable  interests 
only  claiming  under  him,  unless  clearly  relinquished,  of 
which  another  security  taken  and  relied  on  may  be 
evidence,  a>ccording  to  the  circumstances,  the  'proof  being 
upon  the  purchaser. 

The  mere  taking  of  a  bond,  or  a  bill  of  exchange,  even  with  a 
BOiety,  or  a  promissory  note  will  not  deprive  the  vendor  of  his  lien.  ' 

But  if  an  independent  and  distinct  security,  such  as  a  mortgage,  be 
taken  by  the  vendor  for  the  purchase  money  remaining  impaid  such 
security  will  usually  be  a  substitution  for  the  lien.  (Nairn  v.  Prowse, 
6  Yes.  752.)  However,  the  Court  is  guided  by  what  appears  to  be 
the  intention  of  the  parties.  Thus  where  a  bond  was  given  for  the 
purchase  money,  together  with  a  mortgage  on  part  of  the  estate  pur- 
chased, it  was  held  that  it  was  clearly  intended  that  the  lien  should 
not  extend  over  the  part  which  was  not  mortgaged.  {Capper  v.  Spot- 
iuvnode,  Taml.  21.) 

If  the  vendor  for  the  puxpose  of  enabling  the  purchaser  to  raise  a 
sum  on  mortgage  executes  the  conveyance  before  he  has  received  the 
purchase  money,  he  will  thereby  lose  his  lien  as  against  the  mort- 
gagee.   {Smith  V.  Evans,  28  Beav.  59.) 

The  lien  does  not  prevail  against  a  bond  ftde  purchaser  without 
notice.    {Cat&r  v.  Earl  of  Penibroke,  1  Bro.  C.  C.  302.) 

•  T  2 
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A  vendor's  lien  for  unpaid  purchase  money  comes  within  the 
operation  of  Locke  King's  Acts,  (17  &  18  Vict,  c  113 ;  30  &  31 
Vict.  c.  69 ;  40  &  41  Vict,  c  34.) 

The  Uen  extends  not  only  to  the  balance  of  the  principal  sum 
remaining  unpaid,  but  also  to  interest  thereon,  and  costs  of  suit 
{Torrance  v.  BciUm^  L.  R.  14  Eq.  124 ;  8  Ch.  118.) 


Purchaser  without  Notice. 


BA883ST    V,    N08W0BTHT. 

Temp,  1673. 
[RsFORTS  t  Finch,  102 ;  2  Wh.  &  Tud.  L.  C.  Eq.  1.] 

Cms.  The  plaintiff  entitled  himself  as  son  and  heir  of  K  S., 

who  was  the  only  daughter  and  heir  of  Sir  J.  E.,  who  was 
brother  and  heir  of  Sir  H.  K.,  whose  estate  the  lands  in 
the  bill  mentioned  formerly  were ;  the  defendant's  title 
being  under  (as  the  plaintiff  alleged)  a  pretended  purchase 
of  these  lands  at  Drury  House,  and  under  the  will  of  Sir 
H.  K.,  the  purchase  being  from  J.  D.  (afterwards  the  wife 
of  B.),  and  from  H.  H.,  the  pretended  natural  son  of  Sir 
H.  K,  of  which  will  the  plaintiff  alleged  there  was  a  re- 
vocation by  some  subsequent  deed  or  will ;  and  for  a 
discovery  thereof,  and  what  the  defendant  really  paid  for 
the  purchase,  and  what  deeds  and  writings  he  had,  and  to 
set  aside  the  incumbrances  which  he  had  bought  to  protect 
his  purchase,  and  that  E.  S.  might  try  her  title  at  law, 
upon  the  supposed  revocation  against  the  title  of  the 
defendant,  as  a  purchaser  under  the  said  will,  the  now 
plaintiffs  exhibited  this  bill  of  revivor,  to  which  the 
defendant  pleaded  a  dismission  of  a  prior  bill  brought  for 
the  same  matter.  The  defendant  further  pleaded  that  he 
was  a  purchaser  for  a  valuable  consideration,  bond  fidt 
paid,  without  notice  of  any  revocation. 
Abstract  of  Lord  Keeper  Finch, — There  are  only  two  points  which 
judgment.    ^^  considerable.     (1.)  What  the  law  of  this  Court  is  con- 
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cerning  purchasers.  (2.)  Whether  the  defendant  is  a 
purchaser  within  that  law.  As  to  the  first  pointy  a  pur- 
chaser, bond  jide,  without  notice  of  any  defect  in  his  title 
at  the  time  of  the  purchase  made,  may  lawfully  buy  in  a 
mortgage  or  any  other  incumbrance ;  and  if  he  can  defend 
himself  at  law  by  any  such  incumbrances  bought  in,  his 
adversary  shall  never  be  aided  in  a  Court  of  equity  by 
setting  aside  such  incumbrances ;  for  equity  will  not 
disarm  a  purchaser,  but  assist  him.  And  precedents  of 
this  nature  are  very  ancient  and  numerous,  viz.,  where  the 
Court  hath  refused  to  give  any  assistance  against  a  pur- 
chaser, either  to  an  heir  or  to  a  widow,  or  to  the  fatherless, 
or  to  creditors,  or  even  to  one  purchaser  against  another. 

As  to  the  second  point,  the  Court  declared  that  the  de- 
fendant had  sufficiently  proved  his  plea,  and  himself  to  be 
a  purchaser  within  the  protection  of  the  Court,  because  no 
fraud  or  circumvention  appeared  ;  and  it  was  evident  that 
the  defendant  had  paid  several  great  sums  to  discharge 
incumbrances  on  those  lands,  above  what  was  paid  to 
Mrs.  B.  for  her  estate  for  life,  and  to  H.  H.  for  his  re- 
version ;  and  though  the  lands  were  proved  to  be  of  much 
greater  value,  by  the  falling  in  of  several  lives,  than  at  the 
time  of  the  purchase,  yet  that  would  not  alter  the  case  in 
equity,  because  in  purchases  the  question  is  not  whether 
the  consideration  be  adequate,  but  whether  it  be  valuable ; 
for  if  it  be  such  a  consideration  as  will  make  the  defendant 
a  purchaser  within  the  Statute  27  Eliz.,  and  bring  him 
within  the  protection  of  that  law,  he  ought  not  to  be  im- 
peached in  equity.  Therefore  the  Court  allowed  the  plea 
and  dismissed  the  bill 

Hence,  equity  will  not  interfere  as  agai/nst  a  bon& 

fide  purchaser  for  value  without  notice  of  an  adverse 

title. 

This  decision  is  an  illustration  of  the  maxiin  that  ''  where  the 
equities  are  equal  the  law  shall  prevail/'  and  for  this  reason  the 
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Court  will  not  intezfeze  m  against  other  persons  than  purchasers 
strictly  so  called,  e.  g,  as  against  mortgagees,  lessees,  and  claimants 
under  marriage  settlements,  where  in  each  case  the  claim  is  h(md  fids 
and  without  notice  of  an  adverse  title. 


Satisfaction.  * 


TAJoBC/r    V.    DUKE    OF    SHBEWSBUBT. 

Temp,  1714. 
[Pbecspents  in  Changert,  394  ;  2  Wh.  &  Tud.  L.  C.  Eg.  352.] 

Ix  this  case  it  was  said  by  Mr.  Vernon,  and  agreed  to 
by  Sir  J.  Trevor ,  M.  R,  that  if  one  being  indebted  to 
another,  by  his  wiU  gives  him  a  sum  of  money  as  great  as. 
or  greater  than,  the  debt,  without  taking  any  notice  at  all 
of  the  debt,  that  this  shall  nevertheless  be  in  satisfaction 
of  the  debt,  so  as  that  he  shall  not  have  both  the  debt  and 
the  legacy ;  but  if  such  a  legacy  were  given  upon  a  con- 
tingency, which  if  it  should  not  happen,  the  legacy  would 
not  take  place,  in  that  case,  though  the  contingency  does 
actually  happen  and  the  legacy  thereby  became  due,  yet 
it  shall  not  go  in  satisfaction  of  the  debt ;  because  a  debt 
which  is  certain  shall  not  be  merged  or  lost  by  an  un- 
certain and  contingent  recompence,  for  whatever  is  to  be 
a  satisfaction  of  a  debt  ought  to  be  so  in  its  creation,  and 
at  the  very  time  it  is  given,  which  such  contingent  pro- 
vision is  not.  And  as  it  is  in  the  case  of  a  will,  so  it  will 
be  likewise  if  the  provision  were  by  a  deed ;  if  the  pro- 
vision be  absolute  and  certain,  it  shall  go  in  satisfaction  of 
the  debt ;  but  if  it  be  uncertain  and  contingent^  it  can  be 
no  satisfaction,  because  it  could  not  be  so  in  its  creation, 
and  the  happening  of  the  contingency  afterwards  will  not 
alter  the  nature  of  it. 

Hence,  wh^^  a  debtor,  without  taking  any  Tiotice  of 
the  debt,  bequeatiie  a  sum  oa  great  as,  or  gTreater  than. 
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the  debt  to  his  creditor,  it  ahdl  he  a,  satisfaction ;  secus, 
if  it  were  bequeathed  on  a  contingency,  or  if  it  were  less 
than  the  debt 


CHANCEY'8    CASE. 

[1  Peebe  Williams's  Reports,  408;  2  Wh.  &_Tud.  L.  C.  Eq.  363.] 

A.  BEING  indebted  for  wages  to  a  maid-servant^  who  Cue- 
had  lived  with  him  a  considerable  time,  gave  her  a  bond 
for  £100,  and  in  the  condition  of  the  bond  it  appeared  to 
be  for  wages.  Afterwards  A.  gave  a  legacy  of  £500  to 
this  maid-servant,  and  it  was  mentioned  in  the  will  to  be 
given  to  her  for  her  long  and  faithful  services ;  and  he 
directed  that  all  his  debts  and  legacies  should  be  paid. 
The  maid-servant,  having,  on  her  master's  death,  possessed 
herself  of  divers  goods  that  were  his,  the  plaintiff,  who  was 
the  executor,  brought  a  bill  against  her  for  an  account,  but 
paid  her  the  £100  and  interest  secured  to  her  by  the  bond. 
The  Master  of  the  Rolls  held  that  the  legacy  was  a  satis- 
faction of  the  bond,  but  Lord  Chancellor  King  afterwards 
reversed  this  decree.  His  Lordship  said  he  was  not  for 
breaking  in  upon  any  general  rule,  though  he  did  not  see 
any  great  reason  why,  if  one  owed  £100  to  A.  by  bond, 
and  should  afterwards  give  him  a  legacy  of  £500,  this 
legacy  must  go  in  satisfaction  of  the  debt ;  for,  if  so,  the 
whole  £500  would  not  be  given,  in  regard  £100  of  it 
would  be  "paid  towards  a  just  debt,  which  the  testator 
could  not  help  pajring,  and  therefore  the  whole  £500 
would  not  be  given,  against  the  express  declaration  of  the 
testator,  who  says  he  gives  the  same ;  and  though  it  seemed 
to  have  obtained,  as  a  rule,  that  a  man  should  be  just 
before  he  is  bountiful,  yet  when  a  man  left  such  an  estate 
and  fund  for  his  debts  and  legacies,  as  that  he  might 
thereout  be  both  just  and  bountiful,  and  especially  when 
there  seemed  to  be  not  only  an  intention,  but  alf^o  express 
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words  to  that  purpose ;  in  such  case  his  Lordship  did  not 
see  but  it  would  be  as  reasonable  that  the  whole  l^acy 
should  take  effect  as  a  legacy,  and  that  the  debt  should  be 
paid  besides.  His  Lordship  also  observed  that  the  executor 
did  not  himself  take  this  £500  legacy  to  be  a  satisfaction 
for  the  bond,  as  appeared  by  his  having  voluntarily  paid 
the  £100  to  the  defendant,  and  that  his  Lordship  was  of 
the  same  opinion. 

Hence,  aUhcmgh  itiaa  general  rule  tiiat  if  a  legacy 
from  a  debtor  to  hia  creditor  be  equal  to,  or  greasier  than, 
ike  debt,  it  will  be  presumed  to  be  a  satisfaction  of  it, 
slight  evidence  of  intention  to  the  contrary  wiU  take  ike 
case  out  of  the  rule. 


XX    PARTE    PTE. 

Temp.  1811. 
[18  Vksey*8  Rbportb,  140  ;  2  Wh.  &  Tud.  L.  C.  Eq.  338.] 
Decifflon.  As  a  general  rule,  where  a  parent  gives  a  legacy  to  a 

child,  not  stating  the  purpose  with  reference  to  which  he 
gives  it,  he  is  understood  to  give  a  portion  ;  and,  in  con- 
sequence of  .the  leaning  against  double  portions,  if  the 
parent  afterwards  advances  a  portion  on  the  marriage  of 
the  child,  the  presumption  arises  that  it  was  intended  to 
be  a  satisfaction  of  the  legacy,  either  wholly  or  in  part  ; 
and  the  rule  is  applicable  where  a  person  puts  himself  in 
loco  parentis.  But  no  such  presumption  arises  in  the 
case  of  a  stranger,  or  of  a  natural  child,  where  the  donor 
has  not  put  himself  in  loco  parentis,  if  the  subsequent 
advance  is  not  proved  to  be  for  the  very  purpose  of 
satisfying  the  legacy ;  and  therefore  the  legatee  will  be 
entitled  to  both. 

Satisfaction  may  be  defined  to  be,  the  making  of  a  donation  with 
the  express  or  implied  intention  that  it  shall  be  taken  as  an  ex- 
tinguishment of  some  claim  which  the  donee  has  upon  the  donor. 
(Sm.  Man.  E<^.) 
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Cases  of  satisfaction  may  be  arranged  under  four  classes  :  (1.)  The 
satisfaction  of  debts  by  legacies.  (2.)  The  satisfaction  of  legacies  by 
subsequent  legacies.  (3.)  The  satis&ction  of  legacies  by  portions. 
(4.)  The  satisfaction  of  portions  by  legacies.  (Snell's  Principles  of 
Eq.) 

The  rule  against  double  portions,  is  but  a  rule  of  presumption,  and 
there  is  much  less  difficulty  in  supposing  that  it  was  not  intended  to 
prevail  where  the  person  to  whose  dispositions  it  is  to  be  applied, 
had  not  the  power  to  enforce  it  without  the  consent  of  others,  than 
in  a  case  where  the  whole  was  under  his  absolute  control.  When 
the  will  precedes  the  settlement  it  is  only  necessary  to  read  the  set- 
tlement as  if  the  person  making  the  provision  had  said,  '*  I  mean 
this  to  be  in  lieu  of  what  I  have  given  by  my  will."  But  if  the  set- 
tlement precedes  the  will,  the  testator  must  be  understood  as  saying, 
'*  I  give  this  in  lieu  of  what  I  am  already  bound  to  give,  if  those  to 
whom  I  am  so  bound  will  accept  it."  It  requires  much  less  to  rebut 
the  latter  than  the  former  presumption.  Add  to  which,  the  neces- 
sity for  making  such  a  declaration  in  express  terms  would  be  much 
more  obvious  to  a  testator  making  a  will  whereby  hs  desired  to  affect 
rights  already  acquired,  than  to  a  settlor  making  an  absolute  provi- 
sion by  deed  for  one  who  had  acquired  no  previous  rights  whatever. 
It  has  been  truly  said,  that  no  positive  rule  has  been  or  can  be  laid 
down,  as  to  what  is  sufficient  to  rebut  the  frvmA  facU  presumption 
against  double  portions.  That  is  a  matter  which,  from  the  nature  of 
things,  must  be  left,  in  each  particular  case,  to  the  judgment  of  the 
tribunal  which  has  to  decide  it.  But  one  great  question  always  has 
been,  whether  that  which  has  been  given  by  the  latter,  is  given  to  be 
enjoyed  in  the  same,  or  nearly  the  same,  manner  as  that  which  is 
given  by  the  fonner  instrument.  When  a  parent  has  by  his  will 
given  a  portion  to  his  daughter  absolutely,  and  has,  by  a  settlement 
on  her  marriage,  after  the  date  of  his  will,  secured  a  sum  of  like 
amount  for  the  benefit  of  her  and  of  her  husband  and  issue,  the  mere 
circumstance  that  she  would  have  taken  under  the  will  an  absolute 
interest,  whereas,  under  the  deed,  she  takes  only  a  life  interest,  raises 
no  difficulty.  The  parent  may  reasonably  suppose  the  two  gifts  to 
be  the  same.  If  the  daughter  had  received  the  sum  under  the  will, 
she  would  probably  have  settled  it  in  the  way  in  which,  by  the  hy- 
pothesis, it  was  settled  in  her  parentis  lifetime.  It  would  not  occur 
to  the  parent  to  think  that  the  interest  taken  by  her  was  substan- 
tially different  in  the  one  case  and  in  the  other.  (Lord  Cranworih^  in 
Lcrd  Chichester  v.  Coventry,  L.  R.  2  H.  L.  71.) 

The  difference  between  ademption  and  satisfaction  lies  in  this  :  in 
ademption  the  former  benefit  is  given  by  a  will,  which  is  a  revocable 
iostrument,  and  which  the  testator  can  alter  as  he  pleases,  and  con- 
sequently when  he  gives  benefits  by  a  deed  subsequently  to  the  will, 
he  may  either  by  express  words,  or  by  implication  of  law,  substitute 
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a  second  gift  for  the  former,  which  he  has  the  power  of  altering  at 
his  pleasure.  Consequently,  in  this  case,  the  law  uses  the  word 
cuI^mpKon,  because  the  bequest  or  devise  contained  in  the  will  is 
thereby  adeemed,  that  is,  taken  out  of  the  wiH  But  when  a  father, 
on  the  marriage  of  a  child,  enters  into  a  corenant  to  settle  either 
land  or  money,  he  is  unable  to  adeem  or  alter  that  covenant,  and  if 
he  gives  benefits  by  his  will  to  the  same  objects,  and  he  either  states, 
or  the  law  raises  the  presumption,  that  thb  is  to  be  in  satisfaction  of 
the  covenant,  he  necessarily  gives  the  objects  of  the  covenant  the 
right  to  elect  whether  they  will  take  under  the  covenant,  or  whether 
ihey  will  take  under  the  wiU.  (2  Wh.  &  Tud.  L.  C.  £q.  372,  citing 
Lord  ChiehesUr  v.  Coventry,  L.  R.  2  H.  L.  90.) 

The  doctrine  of  election  is  worked  out  in  this  manner.    Where  a 
person  takes  a  bequest  under  a  will,  which  is  held  to  be  a  saiisiac- 
fiiction  for  a  sum  of  money  payable  under  a  settlement,  he  must  elect 
between  the  bequest  and  the  gift.    If  he  electa  to  take  imder  the 
will,  inasmuch  as  the  provision  by  the  will  is  a  substitution  for  the 
provision  by  the  settlement,  the  covenant  is  superseded,  and  is  not  to 
be  performed  at  all.    If,  on  the  other  hand,  he  elects  to  take  under 
the  settlement,  he  must,  to  the  extent  of  what  he  takes  thereunder, 
give  up  what  is  bequeathed  to  him  by  the  will,  in  order  to  compen- 
sate those  who  are  disappointed  by  his  election.    Suppose  A.  cove- 
nanted on  the  marriage  of  his  daughter  to  pay  her  £100,000  for  life, 
with  remainder  to  her  children  by  that  marriage,  and  afterwards  by 
his  will  gave  that  daughter  all  his  r^duary  estate  (amounting,  say, 
to  £250,000)  for  life,  with  remainder  to  her  children  by  that  and  any 
other  marriage,  and  that  the  daughter  had  one  child  by  her  first,  and 
two  children  by  a  second  marriage,  at  the  death  of  A.    Now,  in  this 
case,  it  would  obviously  be  the  interest  of  the  testator's  daughter  to 
elect  to  take  under  the  will,  and  she  would  therefore,  for  her  life,  be 
entitled  to  the  interest  of  the  £250,000.     It  would  as  obviously  be 
the  interest  of  the  child  by  the  first  marriage,  to  elect  to  take  under 
the  settlement.     In  this  case,  upon  her  mother's  death,  she  would  be 
entitled  to  have  £100,000  paid  to  her  under  the  covenant,  leaving 
£150,000  remaining  out  of  the  residue  of  £260,000.    The  children 
by  the  second  marriage  would  first  be  entitled  thereout  to  £100,000 
between  them,  in  compensation  for  the  sum  taken  by  the  child  of 
the  first  marriage  under  the  covenant,  and  the  remaining  £50,000 
would  then  become  divisible  under  the  will  between  the  three  sisters. 
(Id.  372,  373.) 

It  must  be  home  in  nund  that  the  rule  against  double  portions  is  a 
presumption  of  law,  and  like  other  presumptions  of  law  may  be 
rebutted  by  extrinsic  evidence,  i.  e.,  evidence  not  contained  in  the 
written  instruments  themselves.  This  is  a  general  rule  of  evidence 
which  applies  in  many  other  similar  cases.  The  satisfaction  is  pre- 
sumed by  the  law,  and  if  it  can  be  shown  by  evidence  dehors  the 
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written  inBtrument  that  the  presainption  is  incorrect,  it  will  not  be 
made.  It  is  therefore  competent  to  the  party  claiming  doable  por- 
tions to  show  that^  although  the  presumption  be  against  him,  the 
donor  in  fact  intended  him  to  have  double  portions ;  and  flowing 
from  this  right,  of  the  party  claiming  doubly  to  go  into  evidence  to 
rebut  the  presumption  of  law,  there  arises  a  right  on  the  part  of 
those  who  oppose  his  double  claim  also  to  go  into  counter  evidence  to 
support  the  presumption.    (Haynes's  Outlines,  Lect  XI.) 

No  doubt  the  authorities  leave  in  some  obscurity  the  question  as 
to  what  is  considered  as  meant  by  the  expression  universally  adopted, 
of  one  in  loco  parentis.  Lord  Eldon,  however,  in  Ex  parte  Pye,  has 
given  to  it  a  definition  which  I  readily  adopt,  not  only  because  it 
proceeds  firom  his  high  authority,  but  because  it  seems  to  me  to  em- 
brace all  that  is  necessary  to  work  out  and  carry  into  effect  the  object 
and  the  meaning  of  the  rule.  Jjoid'Eldon  says,  it  is  a  person  *'  mean- 
ing to  put  himself  in  loco  parentis  ;  in  the  situation  of  the  person 
described  as  the  lawful  father  of  the  child.^  But  this  definition 
must,  I  conceive,  be  considered  as  applicable  to  those  parental  offices 
and  duties  to  which  the  subject  in  question  has  reference,  namely,  to 
the  office  and  duty  of  the  parent  to  make  provision  for  the  child.  The 
offices  and  duties  of  a  parent  are  infinitely  various,  some  having  no 
connection  whatever  with  making  a  provision  for  a  child ;  and  it 
would  be  most  illogical,  from  the  mere  exercise  of  any  such  offices  or 
duties  by  one  not  the  father,  to  infer  any  intention  in  such  person  to 
assume  also  the  duty  of  providing  for  the  child.  The  relative  situa- 
tion of  the  friend  and  of  the  father  may  make  this  unnecessary,  and 
the  other  benefits  most  essential.  (Lord  Cottcnhamj  in  Powys  v. 
Mansfield,  3  My.  &  Ca.  359.) 

Where  the  testator  stands  neither  in  the  natural  nor  assumed  rela- 
tion of  a  parent  to  the  legatee,  the  legacy  will  be  considered  as  a 
bounty,  and  will  not  be  adeemed  by  a  subsequent  advancement, 
xmless  the  l^acy  is  given  for  a  particular  purpose,  and  the  testator 
advances  money  for  the  same  purpose,  or  unless  the  intention 
otherwise  legally  appear  of  making  the  advancement  with  a 
view  to  ademption.  (James,  L.  J.,  in  Pankhurst  v.  Howell,  L.  R.  6. 
Ch.  136.) 

For  other  important  points  connected  with  the  doctrine  of  satis- 
feu^on^  the  student  is  referred  to  Smith's  Manual  of  Equity. 
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Specific  Delivery  of  Chattels, 


PUSBY    t.    FUSET. 
Tvavp,  1684. 
[1  Vernon's  Reports,  273  ;  1  Wh.  &  Tud.  L.  C.  Eq.  890.] 

CaM.  ^BX,  bill  was  that  a  horn,  which,  time  out  of  mind,  had 

gone  along  with  the  plaintiff's  estate,  and  was  delivered  to 
his  ancestors  in  ancient  time  to  hold  their  land  by,  might  be 
delivered  to  him.  The  defendant  answered  as  to  part,  and 
demurred  as  to  the  other  part;  and  the  demurrer  was 
that  the  plaintiff  did  not  by  his  bill  pretend  to  be  entitled 
to  this  horn  either  as  executor  or  devisee  ;  nor  had  he  in 
his  bill  charged  it  to  be  an  heirloom.  The  demurrer  was 
overruled,  because  the  defendant  had  not  fully  answered 
all  the  particular  charges  in  the  bill.  And  the  Lord 
Keeper  Ouildford  was  of  opinion  that  if  the  land  was 
held  by  the  tenure  of  a  horn  or  cornage,  the  heir  would  be 
well  entitled  to  the  horn  at  law. 

Hence,  where  lands  were  held  by  the  tenure  of  a  horn 
the  horn  was  ordered  to  be  delivered  up  to  the  heir  on 
biU  brought  by  him. 


DUKE     OF     80MEBSET    v.     C00K80N. 

Temp.  1736. 
[3  P.  Williams's  Reports,  389 ;  1  Wh.  &  Tun.  L.  C.  Eg.  891.] 

0^.  The  Duke  of  Somerset,  as  lord  of  the  manor  of  C,  was 

entitled  to  an  old  altar-piece  made  of  silver,  remarkable 
for  a  Greek  inscription  and  dedication  to  Hercules.  His 
Grace  became  entitled  to  it  as  treasure-trove  within  his 
said  manor.  This  'altar-piece  had  been  sold  by  one  who 
had  got  possession  of  it  to  the  defendant,  but  who  had 
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notice  of  the  Duke's  claim.    The  Duke  brought  a  bill  to 
compel  the  delivery  of  the  altar-piece  in  specie  undefaced. 
The  defendant  demurred  as  to  part  of  the  bill,  that  the 
plaintiff  had  his  remedy  at  law;  that  it  was  true  for 
writings  savouring  of  the  realty  a  bill  would  lie,  but  not 
for  anything  merely  personal  any  more  than  it  would  Ue 
for  a  horse  or  a  cow.    So  a  bill  might  be  for  an  heirloom, 
as  in  the  case  of  Pusey  v.  Pusey ;  and  though  in  trover 
the  plaintiff  could  have  only  damages,  yet  in  detinue  the 
thing  itself,  if  it  can  be  found,  is  to  be  recovered ;  and  if 
such  bills  as  the  present  were  to  be  allowed,  half  the 
actions  of  trover  would  be  turned  into  bills  in  Chancery. 
On  the  other  side,  it  was  urged  that  the  thing  here  sued 
for  was  matter  of  curiosity  and  antiquity ;  and  though  at 
law  only  the  intrinsic  value  is  to  be  recovered,  yet  it  would 
be  veiy  hard  that  one  who  comes  by  such  a  piece  of 
antiquity  by  wrong,  or  it  may  be  as  a  trespasser,  should 
have  it  in  his  power  to  keep  the  thing,  paying  only  the 
intrinsic  value  of  it,  which  is  like  a  trespasser's  forcing  the 
right  owner  to  part  with  a  curiosity  or  matter  of  antiquity 
or  ornament  nolens  volens.    Besides,  the  bill  is  to  pi*event 
the  defendant  from  defacing  the  altar-piece,  which  is  one 
way  of  depreciating  it ;  and  the  defacing  may  be  with  an 
intention  that  it  may  not  be  known,  by  taking  out  or 
erasing  some  of  the  marks  and  figures  of  it ;  and  though 
the  answer  had  denied  the  defacing  of  the  altar-piece,  yet 
such  answer  could  not  help  the  demurrer  :  that  in  itself, 
nothing  can  be  more  reasonable  than  that  the  man  who 
by  wrong  detains  my  property  should  be  compelled  to 
restore  it  to  me  again  in  specie;   and  the  law  being 
defective  in  this  particular,  such  defect  is  properly  supplied 
in  equity.    Wherefore  it  was  prayed  that  the  demurrer 
might  be  overruled,  and  it  was  overruled  accordingly. 

Hence,  where  an  dUar-piece  wae  wrongfuUy  withheld 
from  the  party  entitled  to  it,  it  wa^a  held  that  a  biU  lay 
to  compel  the  delivery  of  the  altar-piece  in  specie. 
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The  Pusey  honiy  the  patent  of  the  Duke  of  Somerset^  were  things 
of  that  sort  of  value  that  a  jury  might  not  give  two-pence  beyond 
the  weight.  It  was  not  to  be  cast  to  the  estimation  of  people  who 
haye'^not  those  feelings.  In  all  cases  where  the  object  of  the  suit  is 
not  liable  to  a  compensation  by  damages,  it  would  be  strange  if  the 
law  of  this  country  did  not  afford  any  remedy.  It  would  be  great 
i]:gustice  if  an  individual  cannot  have  his  property  without  being 
liable  to  the  estimate  of  people  who  have  not  his  feelings  upon  it. 
(Lord  Liyaghhorough,  in  FelU  v.  Read,  3  Yes.  71.) 

If  tkfdudaTy  relationship  exists  between  the  parties  it  is  not  neces- 
sary that  the  chattels  sought  to  be  delivered  up  should  be  of  any 
peculiar  or  intrinsic  value.  {Wood  v.  Rowdiffe,  3  Hare,  304.)  Where 
a  fiduciary  relation  subsists  between  the  parties,  whether  it  be  the 
case  of  an  agent,  or  a  trustee,  or  a  broker,  or  whether  the  subject- 
matter  be  stock  or  cargoes,  or  chattels  of  whatever  description,  the 
Court  will  interfere  to  prevent  a  sale,  either  by  the  party  intrusted 
with  the  goods,  or  by  a  person  claiming  under  him,  through  an 
alleged  abuse  of  power.     (Lord  CotUnham,  2  Ph.  383.) 

The  courts  of  common  law  had  conferred  upon  them  under  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict  c.  125),  alter  judg- 
ment in  an  action  of  detinue,  the  same  jurisdiction  to  compel  the 
i^tum  of  a  chattel  as  the  Court  of  Chancery,  but  the  latter  Court 
might  enforce  its  decrees  by  attachment,  whilst  the  courts  of  common 
law  could  only  enforce  restitution  under  the  78th  section  of  the  Act, 
by  distringas.  (Day's  C.  L.  P.  Acts,  274.)  And  see  section  2  of 
the  Mercantile  Law  Amendment  Act  (19  &  20  Vict  c.  97).  It 
seems  that  under  the  Judicature  Act,  1873,  either  of  the  Divisions  of 
the  High  Court  of  Justice  has  full  jurisdiction  in  regard  to  the 
specific  delivery  of  chattels. 


Specific  Performance. 

IiESTEB    V.    FOXCBOFT. 

Temp.  1701. 
[CoLLBs's  P.  C.  108  ;  1  Wh.  &  Tud.  L.  C.  Eq.  828.] 

Case.  In  this  case  specific  performance  of  a  verbal  agreement 

to  grant  a  lease  was  decreed,  notwithst>anding  the  Statute 
of  Frauds,  after  acts  of  part  performance  on  the  part  of 
the  lessee,  by  pulling  down  an  old  house  and  building  new 
houses  according  to  the  terms  of  the  agreement. 
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The  Statute  of  Frauds  Bays^  that  no  action  or  suit  shall  be  main- 
tained on  an  agreement  relating  to  lands,  which  is  not  in  writing, 
signed  by  the  party  to  be  chaiged  with  it ;  and  yet  the  Court  is  in 
the  daily  habit  of  relieving,  where  the  party  seeking  relief  has  been 
put  into  a  situation  which  makes  it  against  conscience  in  the  other 
party  to  insLst  on  the  want  of  writiag  so  signed,  as  a  bar  to  his  relief 
The  first  case  (apparently)  of  this  kind  was  Foxcraft  v.  LysUr  («ic), 
cited  2yem.  456,  and  reported  in  Colles's  Pari  Cas.  108.  That  case 
was  decided  on  a  principle  acted  upon  in  Courts  of  law,  though  not 
applicable  by  the  modes  of  proceeding  in  a  Court  of  law  to  the  parti- 
cular case.  It  was  against  conscience  to  suffer  the  party  who  had 
entered  and  expended  his  money  on  the  Mth  of  a  parol  agreement 
to  be  treated  as  a  trespasser,  and  the  other  party  to  enjoy  the  advaur 
tage  of  the  money  he  had  laid  out  At  law,  fraud  destroys  rights. 
If  I  mix  my  com  with  another's,  he  takes  all ;  but,  if  I  induce 
another  to  mix  his  com  with  mine,  I  cannot  then  insist  on  having 
the  whole.  The  law  in  that  case  does  not  give  me  his  com.  The 
case  of  Foxcraft  v.  Lyster^  therefore,  I  conceive,  was  decided  on  clear 
principle  ;  though,  whether  the  cases  founded  on  that  case  have  been 
all  so  well  considered,  I  will  not  take  upon  me  to  say.  But  it  ap- 
pears from  these  cases,  that  courts  of  equity  have  decided  on  equitable 
grounds,  in  contradiction  to  the  positive  enactment  of  the  Statute  of 
Frauds,  though  their  proceedings  are  in  words  included  in  it.  (Lord 
Redesdcde,  in  Bond  v.  Hopkins,  1  S.  &  L.  433.) 

The  principle  on  which  the  Court  proceeds  in  these  cases  is  this, 
that  even  an  Act  of  Parliament  shall  not  be  used  as  an  instrument  of 
fraud ;  and  if  in  the  machinery  of  perpetrating  a  fraud  an  Act  of 
Parliament  intervenes,  the  Court  of  equity,  it  is  trae,  does  not  set 
aside  the  Act  of  Parliament,  but  it  fastens  on  the  individual  who 
gets  a  title  under  that  Act,  and  imposes  upon  him  a  personal  ob- 
ligation, because  he  applies  the  Act  as  an  instrument  for  accom- 
plishiog  a  fraud.  (Loid  We$tbtiry,  in  M'Cormiek  v.  Orogan,  L.  K 
4  H.  L.  97.) 

As  to  the  Acts  which  will  be  deemed  a  part  performance,  they 
should  be  such  as  are  clearly  and  exclusively  referable  to  a  complete 
agreement,  and  must  have  been  done  with  no  other  view  thim  to 
perfomi  such  agreement ;  and  they  must  have  put  the  party  who 
has  performed  them  in  such  a  situation,  that  it  would  be  a  fraud,  in 
the  other  party,  after  allowing  him  to  do  them,  not  fully  to  perform 
the  agreement.  For  the  ground  on  which  Courts  of  equity  enforce 
specific  performance  in  such  cases,  is,  that  if  the  party  allowing 
these  acts  to  be  done  were  not  obliged  to  fulfil  the  agreement,  it 
would  be  permitting  him  to  commit  a  fraud,  the  very  evil  which  the 
Statute  was  designed  to  prevent.  Hence,  a  depositing,  securing,  or 
paying  of  the  purchase-money  will  not  be  deemed  such  a  part  per- 
formance-as  will  take  the  ca«e  out  of  the  Statute ;  for  the  money  can 
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be  recovered.  Nor  will  the  deliyeiy  of  an  abetnct  of  title,  giving 
directioDB  for  conveyances,  going  to  view  the  estate,  fixing  upon  an 
appraiser  to  value  stock,  making  valuations  or  admeasurements, 
registering  conveyances,  and  acts  of  the  like  preliminary  or  ancillary 
and  equivocal  character,  be  considered  as  a  part  peiformance  of  the 
agreement,  so  as  to  take  it  out  of  the  Statute.  But  if  upon  a  parol 
agreement  the  purchaser  is  admitted  into  possession,  and  such  pos- 
session is  exclusively  referable  to  the  contract,  this  amounts  to  a  part 
perfonnance  which  will  take  the  case  out  of  the  Statute ;  because  he 
is  made  a  trespasser,  and  is  liable  to  answer  as  such,  if  there  is  no 
valid  agreement  at  law  or  in  equity.    (Sul  Man.  £q.  276-278.) 

It  win  be  observed  that  the  preceding  paragraph  is  closely  in 
accordance  with  the  following  observations  of  Lord  B/tiudaJUy  in 
Ciinfm  V.  Cooifce  (1  S.  &  L.  41),  <^  I  take  it  that  nothing  is  to  be  con- 
sidered as  a  part  performance  which  does  not  put  Uie  party  into  a 
situation  that  is  a  fraud  upon  him,  unless  the  agreement  is  per- 
formed ;  for  instance,  if,  upon  a  parol  agreement,  a  man  is  admitted 
into  possession,  he  is  made  a  trespasser  if  there  is  no  agreement. 
This  is  put  strongly  in  the  case  of  LuUx  v.  Foxcroft ;  there  the  party 
was  let  into  possession  on  a  parol  agreement,  and  it  was  said  that  he 
ought  not  to  be  liable  as  a  wrongdoer,  and  to  account  for  the  rents 
and  profits;  and  why?  Because  he  entered  in  pursuance  of  an 
agreement  Then,  for  the  purpose  of  defending  himself  against  a 
charge  which  might  otherwise  be  made  against  him,  such  evidence 
was  admissible ;  and,  if  it  was  admissible  for  such  purpose,  there  is 
no  reason  why  it  should  not  be  admissible  throughout.  That,  I  ap- 
prehend, is  the  ground  on  which  Courts  of  equity  have  proceeded, 
in  permitting  part  performance  of  an  agreement  to  be  a  ground  for 
avoiding  the  Statute ;  and  I  take  it,  therefore,  that  nothing  is  to  be 
considered  as  part  performance  which  is  not  of  that  nature.  Pay- 
ment of  money  is  not  part  performance,  for  it  may  be  repaid ;  and 
then  the  parties  will  be  just  as  they  were  before,  especially  if  repaid 
with  interest.  It  does  not  put  a  man  who  has  parted  with  his  money 
into  the  situation  of  a  man  against  whom  an  action  may  be  brought ; 
for  in  the  case  of  Le$Ur  v.  Foxcrofi,  which  first  led  the  way,  if  the 
party  could  not  have  produced  in  evidence  the  parol  agreement,  he 
might  have  been  liable  in  damages  to  an  immense  extent'' 

Part  performance,  to  take  a  case  out  of  the  Statute  of  Frauds, 
always  supposes  a  completed  agreement.  There  can  be  no  part  per- 
formance where  there  is  no  completed  agreement  in  existence.  It 
must  be  obligatory,  and  what  is  done  must,  be  under  the  terms  of 
the  agreement  and  by  force  of  the  agreement  (Lord  Brougham,  in 
Lady  Thynne  v.  Earl  of  Glmgall,  2  H.  L.  Ca.  158.) 

There  are  two  other  cases  in  which  a  court  of  equity  will  enforce 
specific  performance  of  parol  contracts  within  the  Statute  of  Frauds  : 
(I.)  Where  the  contract  is  fully  set  forth  by  the  plaintiff  in  his  state- 
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ment  of  claim,  is  admitted  by  the  defendant  in  his  defence,  and  he 
does  not  insist  on  the  Statute  as  a  bar.  (2.)  Where  it  was  intended 
to  reduce  the  agreement  into  writing,  but  such  reduction  has  been 
prevented  by  the  fraud  of  one  of  the  parties. 


CUDBEE    V.    BUTTEB. 

Tvm/p,  6  (ho,  L 

[6  Viner's  Abridqicbnt,  538,  Pl.  21 ;  1  Wfl.  &  TuD.  L.  C.  Eq.  848.] 

This  was  a  bill  for  a  specific  performance  of  an  agree-  Case, 
ment  to  transfer  stock.  The  defendant  agreed  with  the 
plaintiff  to  transfer  to  him  £1,000  South-Sea  Stock,  upon 
the  20th  of  November  then  next  following,  at  the  rate  of 
£104  per  cent.,  and  gave  him  a  promissory  note  for  so 
doing,  and  received  two  guineas  of  the  plaintiff  in  part  of 
the  consideration-money  ;  but  the  defendant,  in  drawing 
the  note,  had  put  in  the  usual  words  ''or  pay  the 
difference,"  which  the  plaintiff  struck  out,  and  would  not 
agree  to,  and  then  the  defendant  signed  the  note.  After 
the  bargain  was  made,  and  before  the  time  of  delivering 
the  stock,  the  South-Sea  Stock  rose  considerably  in  value, 
and  the  defendant  did  not  deliver  the  stock  at  the  day, 
but  a  few  days  afterwards  offered  to  pay  the  difference, 
and  submitted  so  to  do  by  his  answer.  The  Master  of  the 
Rolls  decreed  in  favour  of  the  plaintiff,  and  the  defendant 
appealed  from  the  decree. 

Lord  Chancellor  Parker, — There  is  no  reason  to  bring  Abstract  of 
this  bill  for  a  specific  performance  of  this  agreement,  on^a^^* 
because  there  is  no  difference  between  this  £1,000  South- 
Sea  Stock  and  another  £1,000  stock,  which  the  plaintiff 
might  have  bought  of  any  other  person  upon  the  very 
day ;  and  the  plaintiff  does  not  suffer  at  all  by  the  non- 
performance of  the  agreement  specifically  if  the  defendant 
pays  him  the  difference.  This  differs  very  much  from  the 
case  of  a  contract  for  lands,  some  lands  being  more  valuable 
than  others — at  least,  more  convenient  than  others — to 
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the  purchaser ;  but  there  is  no  difference  in  stock— one 
man's  stock  is  of  equal  benefit  and  conveniency  as 
another's.  Secondly,  it  appears  that  the  defendant  had 
not  the  stock  when  the  contract  was  made,  and  this  Court 
will  not  decree  a  specific  performance  of  a  contract  when 
the  party  has  not  the  thing  to  deliver.  Suppose  a  contract 
for  the  sale  of  land,  and  the  party  has  not  the  land  at  the 
time  he  contracted  for  the  sale  of  it,  this  Court  would  not 
decree  a  specific  performance  of  the  agreement. 

Hence,  specific  performance  wUl  not  be  decreed  of  an 
agreement  to  transfer  stock. 

Courts  of  equity  decree  the  specitic  performance  of  contracts  not 
upon  any  distinction  between  realty  and  personalty,  but  because 
damages  at  law  may  not,  in  the  particular  case,  a£ford  a  complete 
remedy.  Thus,  a  Court  of  equity  decrees  performance  of  a  contract 
for  land,  not  because  of  the  real  nature  of  the  land,  but  because 
damages  at  law,  which  must  be  calculated  upon  the  general  money 
value  of  land,  may  not  be  a  complete  remedy  to  the  purchaser,  to 
whom  the  land  may  have  a  peculiar  and  special  value.  So,  a  Couit 
of  equity  will  not,  generally,  decree  performance  of  a  contract  for  the 
sale  of  stock  or  goods,  not  because  of  their  personal  nature,  but 
because  damages  at  law,  calculated  upon  the  market  price  of  the 
stock  or  goods,  are  as  complete  a  remedy  to  the  purchaser  as  the 
delivery  of  the  stock  or  goods  contracted  for ;  inasmuch  as  with  the 
damages  he  may  purchase  the  same  quantity  of  the  like  stock  or 
goods.     (Sir  J.  Lecich,  V.-C,  in  Adderley  v.  Dixon,  1  S.  &  S.  610.) 

But  if  from  the  peculiar  circumstances  of  the  case  damages  would 
not  amount  to  an  adequate  compensation  specific  performance  will 
be  decreed  of  contracts  respecting  personalty  ;  and  many  such  cases 
are  to  be  found.  (See,  e.  g,  Buxton  v.  Lister,  3  Atk.  384  ;  Thorn  v. 
Commissioners  of  Works,  32  Beav.  490  ;  and  FcUcke  v,  Oray,  per  Kin- 
dersley,  V.-C,  4  Drew,  668.) 

Sir  L.  Shadwell,  V.-C,  in  Duncuft  v.  AWrecht  (12  Sim,  189) 
decreed  specific  performance  of  a  parol  agreement  for  the  sale  of 
railway  shares,  and  this  decision  was  affirmed  by  the  Lord  Chan- 
cellor. "  The  only  question,"  said  the  Vice-chancellor,  **  is,  whether 
there  has  been  any  decision  from  whence  you  can  extract  a  conclu- 
sion that  the  Court  will  not  decree  a  specific  performance  of  an 
agreement  for  the  sale  of  such  shares.  Now,  I  agree  that  it  has  been 
long  since  decided,  that  you  cannot  have  a  bill  for  the  specific  per- 
formance of  an  agreement  to  transfer  a  certain  quantity  of  stock. 
But,  in  my  opinion^  there  is  not  any  sort  of  analogy  between  a  quan- 
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tity  of  £Z  per  cents.,  or  any  other  stock  of  that  description  (which  is 
always  to  be  had  by  any  person  who  chooses  to  apply  for  it  in  the 
market),  and  a  certain  number  of  railway  shares  of  a  particular  de- 
scription, which  railway  shares  are  limited  in  number,  and  which,  as 
has  been  observed,  are  not  always  to  be  had  in  the  market'* 

Specific  performance  will  usually  be  decreed  of  contracts  for  the 
sale  of  shares  in  Joint  Stock  Companies.  (See  cases  mentioned  in 
1  Wh.  &  Tud.  L.  a  Eq.  861-866.) 

Specific  performance  will  not  be  decreed  of  an  agreement  the 
essence  of  which  is  that  it  is  one  for  personal  services.  (fPi^ite  v.  i^o^y, 
37  L.  T.  Rep.  (N.  S.)  662.) 

It  should  be  carefully  borne  in  mind  that  specific  performance 
will  not  be  decreed  unless  the  agreement  is  supported  by  a  valuable 
consideration.    {pw^ra'M  y.  JVUlia,  34  Beav.  359.) 

By  the  21  &  22  Vict,  c  27,  it  is  enacted  that  in  all  cases  in  which 
the  Court  of  Chancery  has  jurisdiction  to  entertain  an  application 
for  an  injunction  against  a  breach  of  any  covenant,  contract,  or  agree- 
ment, or  against  the  commission  or  continuance  of  any  wrongful  act, 
or  for  the  specific  performance  of  any  covenant,  contract,  or  agree- 
ment, the  Court  may»  if  it  shall  think  fit,  award  damages  to  the 
party  injured,  either  in  addition  to,  or  substitution  for,  such  injunc- 
tion or  specific  performance.  (Sec.  2.)  But  a  plaintifif  will  not 
obtain  damages  instead  of  specific  performance,  unless  he  can  show 
that  he  had  an  equity  at  the  time  of  issuing  the  writ  {JVhiU  v. 
Bcby,  9up,) 

By  the  Judicature  Act,  1873  (36  &  37  Vict  c  66),  sec  34,  all 
causes  and  matters  for  the  specific  performance  of  contracts  between 
yendors  and  purchasers  of  real  estates,  including  contracts  for  leases, 
are  assigned  to  the  Chancery  Division  of  the  High  Court  of  Justice. 
And  it  has  been  decided  that  if  in  another  Division  a  question  of 
specific  performance  arises  the  case  is  one  which  ought  to  be  trans- 
ferred to  the  Chancery  Division.  {Hilman  v.  MayheWy  L.  R.  1  Ex. 
D.  132.) 


FENN    V.    liOBD    BAIiTIHOBE. 

Ttmp.  1760. 

[1  Veskt's  Reports,  444 ;  2  Wh.  &  Tud.  L.  C.  Eq.  939.] 

The  bill  was  founded  on  articles  entei*ed  into  between  Cms. 

the  plaintifis  and  defendant  in  1732,  which  recited  {j^rUer 

alia)  letters  patent  granted  8  Car.  L,  by  which  the  distinct 

property  and  government  of  Maryland,  under  certain  re« 

strictions,  was  granted  to  the  defendant's  ancestor,  his  heirs, 

u  2 
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and  assigns ;  and  letters  patent  in  1681,  by  which  Penn- 
sylvania was  granted  to  William  Penn  and  his  heirs  ;  and 
stating  a  title  to  the  plaintiffs,  derived  from  James,  Duke 
of  York,  to  the  three  lower  counties,  by  two  feoffments, 
dated  1682.  The  articles  also  recited  that  there  had  been 
several  controversies  between  the  parties  concerning  the 
boundaries  and  limits  of  these  two  provinces  and  three 
lower  counties,  and  made  a  particular  provision  for 
settling  them,  by  drawing  part  of  a  circle  about  the  town 
of  Newcastle,  and  a  line  to  ascertain  the  boundaries 
between  Maryland  and  the  three  lower  counties,  and  a 
provision  in  what  manner  that  circle  and  line  should  run 
and  be  drawn,  and  that  commissioners  should  do  it  on  or 
before  the  25bh  of  December,  1733.  There  was,  besides, 
a  provision  that  if  there  should  be  a  want  of  a  quorum  of 
commissioners  meeting  at  any  time,  the  party  by  default 
of  whose  commissioners  the  articles  could  not  be  carried 
into  execution,  should  forfeit  the  penalty  of  £5000  to  the 
other  party,  and  a  provision  for  making  conveyances  of 
the  several  parts  from  one  to  the  other  in  these  boundaries, 
and  for  enjoyment  of  the  tenants  and  landholders.  The  bill 
was  for  a  specific  performance  and  execution  of  the 
articles. 
AUtract  of  Lord  Chancellor  Hardmvcke, — The  relief  prayed  must 
]u  gmen  -^  admitted  to  be  the  common  and  ordinary  equity  dis- 
pensed by  this  Court,  the  specific  performance  of  agree- 
ments being  one  of  the  great  heads  of  this  Court,  and  the 
most  useful  one,  and  better  than  damages  at  law,  so  far  as 
relates  to  the  thing  in  specie,  and  more  useful  in  a  case  of 
this  nature  than  in  most  others,  because  no  damages  in  an 
action  of  covenant  could  be  at  all  adequate  to  what  is  in- 
tended by  the  parties,  and  to  the  utility  to  arise  from 
this  agreement.  This  Court  has  no  original  jurisdiction 
on  the  direct  question  of  the  original  right  of  the 
boundaries  ;  and  this  bill  does  not  stand  in  need  of  that. 
It  is  founded  on  articles  executed  in  England  under  seal. 
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for  mutual  cousiderations,  which  gives  jurisdiction  to  the 
King's  Courts,  whatever  be  the  subject-matter.  There 
are  several  cases  wherein  collaterally,  and  by  reason  of 
the  contract  of  the  parties,  matters  out  of  the  jurisdiction 
of  the  Court  originally  will  be  brought  within  it.  The 
conscience  of  the  party  was  bound  by  this  agreement,  and, 
being  within  the  jurisdiction  of  this  Court,  which  acts  in 
personam,  the  Court  may  properly  decree  it  as  an  agree- 
ment, if  a  foundation  for  it.  It  is  true  the  Court  never 
decrees  specifically  without  a  consideration :  but  this  is  not 
without  consideration,  for  though  nothing  valuable  is 
given  on  the  face  of  the  articles  as  a  consideration,  the 
settling  boundaries,  and  peace  and  quiet,  is  a.  mutual  con- 
sideration, and  in  all  cases  make  a  consideration  to  support 
a  suit  in  this  Court  for  performance  of  the  agreement  for 
settling  the  boundaries.  The  objection  of  the  time  for 
performance  being  lapsed  may  be  answered,  for  it  is  the 
business  of  this  Court  to  relieve  against  lapse  of  time  in 
performance  of  an  agreement,  and  especially  where  the 
non-performance  has  not  arLsen  by  default  of  the  party 
seeking  to  have  a  specific  performance,  as  it  plainly  does 
not  here.  If  the  Court  could  not  enforce  the  execution  of 
their  judgment  at  all,  I  agree  it  would  be  vain  to  make  a 
decree ;  and  the  Court  cannot  enforce  their  own  decree  in 
rem  in  the  present  case.  But  that  is  not  an  objection 
against  making  a  decree  in  the  cause,  for  the  strict 
primary  decree  in  this  Court,  bs  a  Court  of  Equity,  is  in 
personam,  long  before  it  was  settled  whether  this  Court 
could  issue  to  put  into  possession  in  a  suit  of  lands  in 
England,  which  was  first  begun  and  settled  in  the  time  of 
James  I.,  but  ever  since  done  by  injunction  or  writ  of 
assistant  to  the  sheriff,  but  the  Court  cannot  to  this  day 
as  to  lands  in  Ireland  or  the  plantations.  In  Lord  Kin^s 
time,  in  the  case  of  Ricliardson  v.  Hamilton,  Attorney ^ 
General  of  Pennsylvania,  which  was  a  suit  of  land  and  a 
house  in  Philadelphia,  the  Court  made  a  decree,  though  it 
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could  not  be  enforced  in  rem.  In  the  case  of  Lord 
AngUsey,  of  land  lying  in  Ireland,  I  decreed  for  distinguish- 
ing and  settling  the  parts  of  the  estate,  though  impossible 
to  enforce  that  decree  in  rem;  but  the  party  being  in 
England,  I  could  enforce  it  by  process  of  contempt  in 
personam  and  sequestration,  which  is  the  proper  jurisdic- 
tion of  this  Court  And,  indeed,  if  the  parties  want  more 
to  be  done,  they  must  resort  to  another  jurisdiction. 

Hence,  the  Chancery  Divmon  will  exercise  jurisdie- 
Hon  in  respect  of  the  specific  performance  of  agreements 
irlating  to  property  abroad,  provided  the  parties  are 
here,  by  a  decree  in  personam^ 


WOOUiAM    p.     HEABN. 

Temp.  1802. 
[7  Vesey's  Reports,  211 ;  2  Wh.  &  Tcd.  L.  C.  Eq.  468.] 

Case.  H.,  being  possessed  of  a  house  under  an  agreement  for 

a  lease  for  seven,  fourteen,  or  twenty-one  years,  agreed  to 
let  the  house  to  Mrs.  W.  for  seventeen  years;  and  a 
memorandum  was  executed  by  them^  stating  an  agreement 
for  a  lease  to  the  plaintiff  from  the  defendant  for  seventeen 
yeai-s,  to  commence  at  Christmas  then  next,  at  the  yearly 
rent  of  J£73  10s.  A  bill  was  filed  by  Mrs.  W.  against  H., 
stating  that  the  rent  of  .£73  10s.  was  inserted  by  mistake, 
or  with  some  unfair  view ;  the  real  agreement  being  that 
the  plaintiff  was  to  have  the  lease  upon  the  same  rent 
as  the  defendant  paid  to  his  lessor,  and  that  he  did  not 
pay  more  than  £60.  The  bill  prayed  a  specific  perfor- 
mance, and  that  the  defendant  might  be  decreed  to 
execute  a  lease  according  to  the  agreement,  at  the  rent 
of  £60,  or  such  other  rent  as  the  defendant  paid  his 
lessor. 


SPECIFIC  PERFORMANCE,  295 

Sir  W.  Orant,  M.  R. — This  bill  calls  upon  the  Court  Abstract  of 
for  a  specific  execution  of  an  agreement  for  a  lease,  at  a  ^^  *™*^ 
rent  of  £60  a  year.  There  is  no  agreement  in  writing  for 
a  lease  at  that  rent ;  the  agreement  expressing  a  rent  of 
£73  108.  The  plaintiff  contends,  however,  that  she  signed 
that  agreement  under  a  belief  that  such  was  the  rent  pay- 
able by  the  defendant :  the  real  agreement  being  for  a 
lease  at  the  same  rent  he  paid  to  his  landlord.  The  de- 
fendant in  his  answer  admits  he  might  have  said,  she 
should  have  it  upon  the  same  terms;  not  meaning  the 
same  rent,  but  upon  terms  upon  the  whole  equally  ad- 
vantageous ;  insisting  that,  as  he  had  laid  out  a  great  deal 
of  money,  she  would  upon  the  whole  have  as  good  a  bar- 
gain. She  offers  parol  evidence  to  prove  an  express 
agreement,  that  she  was  to  have  it  upon  the  same  terms 
as  he  had  it,  and  to  show  that  nothing  could  be  meant  by 
that  expression,  but  the  same  rent,  nothiug  being  in  dis- 
cussion between  them  but  the  amount  of  the  rent.  He 
alleges  a  particular  reason  for  not  stating  it — that  he  had 
not  his  own  lease  at  hand.  The  question  is,  whether  the 
evidence  is  admissible  ;  for,  though  read,  it  has  been  read 
without  prejudice.  The  defendant  controverts  the  effect 
of  the  evidence,  supposing  it  can  be  received ;  but  I  own, 
my  opinion  is,  that,  if  received,  it  will  make  out  the 
plaintiff's  case;  for  taking  the  whole  together,  there  is 
hardly  a  doubt  that  the  impression  meant  to  be  conveyed 
was,  that  the  rent  should  be  the  same.  By  the  rule  of 
law,  independent  of  the  statute,  parol  evidence  cannot  be 
received  to  contradict  a  written  agreement.  To  admit  it 
for  the  purpose  of  proving  that  the  written  instrument 
does  not  contain  the  real  agreement,  would  be  the  same 
as  receiving  it  for  every  purpose.  It  was  for  the  purpose 
of  shutting  out  that  inquiry,  that  the  rule  of  law  was 
adopted.  Though  the  written  instrument  does  not  con- 
tain the  terms,  it  must  in  contemplation  of  law  be  taken 
to  contain  the  agreement,  as  furnishing  better  evidence 
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than  any  parol  can  supply.     Thus  stands  the  rule  of  law. 
But  when  equity  is  called  upon  to  exercise  its  peculiar 
jurisdiction  by  decreeing  a  specific  performance,  the  party 
to  he  chxirged  is  let  in  to  show,  that,  under  the  circum- 
stances, the  plaintiff  is  not  entitled  to  have  the  agreement 
specifically  performed;  and  there  are  many  cases  in  which 
parol  evidence  of  such  circumstances  has  been  admitted. 
If  this  had  been  a  bill  brought  by  this  defendant  for  a 
specific  performance,  I  should  have  been  bound  by  the  de- 
cisions to  admit  the  parol  evidence,  and  to  refuse  a  specific 
performance.     But  this  evidence  is  offered,  not  for  the 
purpose  of  resisting,  but  of  obtaining  a  decree,  first  to 
falsify  the  written  agreement,  and  then  to  substitute  in 
its  place  a  parol  agreement,  to  be  executed  by  the  Court. 
Thinking,  as  I  do,  that  the  statute  has  been  already  too 
much  broken  in  upon  by  supposed  equitable  exceptions,  I 
shall  not  go  farther  in  receiving  and  giving  effect  to  parol 
evidence  than   I   am  forced  by  precedent.     There  is  no 
case  in  which  the  Court  has  gone  the  length  now  desii*ed. 

[Bill  dismissed.] 
Hence,  although  a  defendant  resisting  a  specific  per- 
formance may  go  into  parol  evidence  to  shoxo  thai  the 
written  agreement  does  not  eocpress  the  real  terms,  yet 
[with  certain  exceptions']  a  plaintiff  cannot  do  so,  for 
the  purpose  of  obtaining  a  specific  performance  with  a 
variation. 

With  respect  to  a  parol  variation  or  addition,  it  is  to  be  observed 
that  evidence  of  it  was  totally  inadmissible  at  law ;  and  the  most 
unequivocal  proofs  of  it  will  be  required  in  equity  ;  and,  in  genera], 
it  will  only  be  allowed  to  be  used  by  a  defendant  in  resisting  a 
specific  performance  ;  not  by  a  plaintiff  in  compelling  such  perform- 
ance. The  reason  of  this  distinction  is,  that  the  Statute  does  not  say 
that  a  written  agreement  shall  bind,  so  as  to  prevent  a  defendant 
from  insisting  on  a  parol  variation  thereof,  but  only  that  a  parol 
agreement  shall  not  bind.  Exceptions  occur,  however,  to  this 
doctrine  of  the  inability  of  a  plaintifif  to  make  use  of  a  parol  varia- 
tion :  (1.)  Where  there  has  been  such  a  part  performance  of  the 
parol  portion  of  the  agreement,  as  would  enable  the  Court  to  decree 
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a  specific  performance  in  the  case  of  an  original  and  independent 
agreement.  (2.)  Where  an  omission  has  occurred  by  fraud ;  and  in 
cases  not  within  the  Statute  of  Frauds,  where  there  has  been  a  clear 
omission  bj  mistake.  (3.)  Where  the  defendant  sets  up  a  parol 
variation  or  addition,  and  the  plaintiff  seeks  a  specific  performance 
of  the  contract,  with  such  variation  or  addition.  (Sm.  Man.  Eq. 
279.) 

That  a  person  shall  not  be  compelled  specifically  to  perform  an 
agreement  which  he  never  intended  to  enter  into,  if  he  has  satisfied 
the  Court  that  it  was  not  his  real  agreement,  is  well  established. 
Perhaps  no  case  better  illustrates  the  principle  than  The  Marquis  of 
Toitmshend  v.  Stangroom  (6  Yes.  328),  which  shows  that  an  agree- 
ment will  not  be  specifically  performed  by  this  Court  with  a  parol 
variation  ;  and  on  the  other  hand,  that  this  Court  will  not  decree 
specific  performance  without  such  variation,  if  it  be  relied  on  as  a 
defence.    (Sir  W.  P.  JVood,  V.-C,  in  Wood  v.  Scarth,  2  K.  &  J.  33.) 


BETOir    V.    8LABR 

Temp.  1802. 
[7  Yesey's  Kbports,  265  ;  2  Wh.  &  TuD.  L.  C.  Eq.  501.] 

The  defeDdant  agreed  to  purchase  certain  property  Case, 
from  the  plaintiff,  and  signed  a  memorandum  to  that 
effect ;  which  was  not  signed  by  the  plaintiff  nor  by  any 
one  on  bis  behalf.  A  good  title  to  the  property  was  to  be 
made  within  two  months,  within  which  time  the  purchase 
was  to  be  completed.  The  day  after  the  defendant  signed 
the  agreement,  he  gave  notice  to  the  plaintiff  that  if  the 
title  should  not  be  made  out  and  possession  delivered 
within  the  two  months,  he  should  insist  upon  having  the 
deposit  money  returned  to  him  with  interest  The  abstract 
of  title  was  only  delivered  a  few  days  before  the  expiration 
of  the  two  months,  but  the  defendant  received  it  and  kept 
it  without  making  any  objection  until  the  expiration  of 
the  two  months.  The  bill  was  for  a  specific  performance 
of  the  agreement. 

It  was  held  that  the  vendee,  upon  the  construction  and  Decision, 
the  circumstances,  was  not  entitled  to  insist  on  the  time 
as  the  essence  of  the  contract,  and  that  there  must  be 
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a  decree  for  a  specific  performance.  An  agreement  signed 
by  one  party  only,  is  good  to  charge  Aim  within  the 
Statute  of  Frauds. 

At  law  time  was  of  the  essence  of  the  contract.  £nt  in  equity  it 
is  held  to  be  of  the  essence  of  the  contract  only  in  cases  of  direct 
stipulation  that  it  shall  be  so  considered,  or  where  it  is  obviously  so 
from  the  nature  of  the  case ;  as  where  a  reversion  is  sold,  or  where 
the  property  sold  is  required  for  some  immediate  purpose,  as  trade  or 
manufacture,  or  is  in  its  nature  of  a  fluctuating  value,  or  is  of  a  de- 
terminable character,  as  an  estate  for  life,  or  the  dealing  is  with  an 
ecclesiastical  corporation.  And  even  where  time  is  of  the  essence  of 
the  contract,  it  may  be  waived  by  proceeding  in  the  purchase  after 
the  time  has  elapsed.  On  the  other  hand,  although  time  may  not 
be  originally  of  the  essence  of  the  contract,  still  either  party  may  by 
a  proper  notice,  bind  the  other  to  complete  within  a  reasonable 
time.    (Sm.  Man.  Eq.  246,  247.) 

It  is  enacted  by  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
that  stipulations  in  contracts  as  to  time  or  otherwise,  which  would 
not  before  the  passing  of  the  Act  have  been  deemed  to  be  or  to  have 
become  of  the  essence  of  such  contracts  in  a  Court  of  equity,  shall 
receive  in  all  Courts  the  same  construction  and  effect  as  they  would 
have  theretofore  received  in  equity.    (Sec.  25  (7).) 


Tenancy  at  WilL 


BICHABDSOII^    f.     LANGBIDQE. 

Ttimp.  1811. 
[4  Taunton's  Reports,  128  ;  Tud.  L.  C.  Conv.  4.] 

Decision.  If  an  agreement  be  made  to  let  premises  so  long  as 

both  parties  like,  and  reserving  a  compensation,  accruing 
cfe  di&  in  diem,  and  not  referable  to  a  year,  or  any  aliquot 
part  of  a  year,  it  does  not  create  a  holding  from  year  to 
year,  but  a  tenancy  at  will,  strictly  so  called.  If,  how- 
ever, there  were  a  general  letting  at  a  yearly  rent,  though 
payable  half-yearly  or  quarterly,  and  though  nothing  were 
said  about  the  duration  of  the  term,  it  is  an  implied  letting 
from  year  to  year. 
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A  tenancy  at  will  may  be  defined  as  an  estate  in  land,  deter- 
minable at  the  will  either  of  the  landlord  or  tenant.  Thus  in  the 
case  put  by  Littleton, ''  if  lands  or  tenements  are  let  by  one  man  to 
another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by 
force  of  which  he  is  in  possession,"  a  tenancy  at  will  is  created 
between  the  parties  ;  for  the  law  will  imply  the  lease  to  be  at  the 
will  of  the  leasee,  as  well  as  at  the  will  of  the  lessor.  So  likewise  if 
the  lease  be  made  to  have  and  to  hold  at  the  will  of  the  lessee,  it 
will  also  be  at  the  will  of  the  lessor.  And  it  must  always  be  re- 
membered that  a  lease  at  will  must  in  law  be  a  lease  at  the  will  of 
both  parties.  ^  (Co.  Litt  55  a.) 

Although  a  mere  general  letting  may  be  considered  to  create  a 
tenancy  at  will,  nevertheless,  as  is  laid  down  in  the  principal  case  of 
Richardson  y.  Langridge^  the  Courts  have  a  great  inclination  to  con- 
strue every  such  letting  as  creating,  by  implication,  a  tenancy  from 
year  to  year,  if  they  can  find  a  sufficient  foundation  for  it ;  as,  for 
instance,  the  acceptance  by  the  lessor  of  a  yearly  rent,  or  rent  mea- 
sured by  any  aliquot  part  of  a  year,  which  is  considered  as  evidence 
of  a  taking  for  a  year.    (Tud.  L.  C.  Gonv.  16.) 

This  tenancy  may  be  determined  <U  the  instance  of  the  landlord  by 
a  demand  for  possession  made  by  himself  or  his  agent  on  the  land 
(Doe  d.  Bastoto  v.  Cox,  11  Q.  B.  122)  by  conveyance  of  the  premises, 
where  the  tenant  has  notice  (Doe  d.  Davits  v.  Thomas,  6  Ex.  857), 
and  by  other  acts  from  which  it  may  be  inferred  that  the  Landlord 
is  unwilling  for  the  tenancy  to  continue.  The  tenancy  may  be  de- 
termined at  the  instance  of  the  tenant  at  any  time  by  the  delivery  up 
of  possession,  or  by  an  act  inconsistent  with  the  tenancy,  as  by  a 
grant,  assignment,  or  lease,  but  the  tenancy  will  not  be  determined 
as  against  the  landlord  until  he  has  received  notice.  (Doe  v.  Carter, 
9  Q.  B.,  865.)  The  commission  of  voluntary  waste  on  the  part  of 
the  tenant  will  also  determine  the  tenancy ;  and  the  death,  bank- 
ruptcy, or  outlawry  of  either  the  landlord  or  tenant  will  do  bo. 

Compensation  in  the  nature  of  rent  may  be  recovered  from  a 
tenant  at  will  in  an  action  for  ''use  and  occupation,"  unless  the 
occupation  has  not  been  beneficial.  (Kirtland  v.  Pounsett,  2  Taunt. 
145.) 

In  the  absence  of  agreement  to  the  contrary  a  tenant  at  will  is  not 
liable  to  do  repairs  (Paints  Case,  8  Rep.  86  a.),  nor  for  permissive 
waste.     (Harnett  v.  Maitland,  16  M.  &  W.  257.) 

A  tenancy  at  sufferance  arises  where  a  person  has  held  by  a  lawful 
title,  and  continues  the  possession  after  his  title  has  determined, 
without  either  the  agreement  or  disagreement  of  the  person  then 
entitled  to  it.  A  tenancy  at  sufferance  arises  by  implication  of  law ; 
it  cannot  originate  by  contract  of  the  partiea    (Watk.  Conv.) 
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Trusts  and  Trustees, 


TOWTSTLBY    v,    BWESBBOBJSTEL 

Temp.  9  Car.  I. 
[Bridqman's  Reports,  35 ;  2  Wh.  &  Tud.  L.  C.  Eq.  870.] 
B«8olatioiia       The  following  were  among  the  chief  points  resolved  in 
jadgee.        this  case : 

1.  Where  lands  or  leases  are  conveyed  to  two  or  more 
upon  trust,  and  one  of  them  receives  all,  or  the  most  part 
of  the  profits,  and  after  dieth  or  decayeth  in  his  estate, 
his  co-trustees  shall  not  be  chained,  or  be  compelled  to 
answer  for  the  receipts  of  him  so  dying  or  decayed,  unless 
some  purchase,  fraud,  or  evil  dealing  appear  to  have  been 
in  them  to  prejudice  their  trust;  for  they  being  by  law 
joint  tenants  or  tenants  in  common,  everyone  by  law 
may  receive  either  all  or  as  much  of  the  profits  as  he  can 
come  by.  And,  it  being  the  case  of  most  men  in  these 
days,  that  their  personal  estates  do  not  suffice  to  pay  their 
debts,  prefer  their  children,  and  perform  their  wills,  they 
are  enforced  to  trust  their  friends  with  some  part  of  their 
real  estate,  to  make  up  the  same,  either  by  the  sale  or 
perception  of  the  profits ;  and,  if  such  of  these  friends, 
who  carry  themselves  without  fraud,  should  be  chargeable 
out  of  their  own  estates  for  the  faults  and  deficiencies  of 
their  co-trustees,  who  were  not  nominated  by  them,  few 
men  would  undertake  any  such  trust. 

2.  If  there  be  two  executors,  and  one  of  them  waste  aU, 
or  any  part  of  the  estate,  the  ^devastavit  shall  charge  him 
only. 

3.  It  is  no  breach  of  trust  to  permit  one  of  the  trustees 
to  receive  all,  or  the  most  part,  of  the  profits,  it  falling  out 
many  times  that  some  of  the  trustees  live  far  from  the 
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lands,  and  are  put  in  trust  out  of  other  respects  than  to 
be  troubled  with  the  receipt  of  the  profits. 

4.  If  there  be  two  trustees,  and  one  of  them,  without 
warrant  of  the  party  that  trusteth  him,  or  of  a  Court  of 
equity,  assigneth  his  estate,  and  the  assignee  doth  receive 
the  profits,  and  becometh  non-solvent,  he  that  made  the 
assignment  shall  answer  it  for  him,  but  the  other  original 
trustee  shall  answer  for  no  more  than  what  he  receiveth 
himself,  because  the  assign  cometh  not  in  by  him,  or  his 
assent  or  appointment  And  if  the  original  trustee,  that 
did  not  make  the  assignment,  receive  the  whole  profits 
and  become  non-solvent,  neither  the  assignor  nor  the 
assignee  shall  be  answerable  for  them. 

5.  If  an  obligation  be  made  to  two  in  trust,  and  one  of 
them  release  the  whole  debt,  this  shall  not  charge  his 
companion  for  any  part.  But  if,  upon  the  proofs  or  cir- 
cumstances, the  Court  be  satisfied  that  there  be  dolua 
malus,  or  any  evil  practice,  fraud,  or  ill-intent  in  him  that 
permitted  his  companion  to  receive  the  whole  profits,  he 
may  be  charged,  though  he  received  nothing. 


BBICE    V.    STOKES. 
Temp,  1805. 
[11  Vksey's  Reports,  319 ;  2  Wh.  &  Tun.  L.  C.  Eg.  877.] 

In  this  case  a  trustee  joined  in  a  receipt  for  purchase  Ca**- 
money,  although  the  sale  was  unnecessary,  and  he  did  not 
receive  any  part  of  the  money,  but  permitted  his  co- 
trustee to  keep  it  and  act  with  it  contrary  to  the  trust. 
It  was  held  that,  under  the  circumstances,  he  was  liable 
to  be  charged,  except  in  respect  of  the  interest  of  one  of 
the  ceatuia  que  trast,  who  had  notice  of  the  breach  of  trust 
and  acquiesced  therein. 

The  following  observations  were  made  by  Lord  Chan- 
cellor  Eldon  in  the  course  of  the  judgment. 

At  law,  where  trustees  join  in  a  receipt,  primd  facie,  Pjr  I^^d 
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all  are  to  be  considered  as  having  received  the  money. 
But  it  is  competent  to  a  trustee,  and  if  he  means  to 
exonerate  himself  from  that  inference,  it  is  necessary  for 
him  to  show  that  the  money  acknowledged  to  have  been 
received  by  all  was  in  fact  received  by  one,  and  the  other 
joined  only  for  conformity.     In  the  case  of  executors,  it 
has  been  said,  and  well    said,    to    be    otherwise.     An 
executor,  as  it  is  not  necessary  for  him  to  join,  interfering 
in  the  transaction  unnecessarily,  the  inference  is  just  the 
other  way ;  he  is  to  be  considered  as  assuming  a  power 
over  the  fund,  and  therefore  answerable  for  the  applica- 
tion, as  far  as  it  is  connected  with  the  particular  transac- 
tion in  which  he  joins.     If  there  are  two  trustees,  and  a 
transaction  takes  place,  in  which  the  fund  is  taken  out  of 
the  state  in  which  it  ought  to  be,  but  is  kept  in  hands 
that  ought  not  to  retain  it,  if  any  particular  cestui  que 
trust  has  acted  in  authorising  that,  as  much  as  the  trustee 
who   has  not  the  money  in  his  hands,  and  continues  to 
pennit  it  to  be  so  treated,  in  a  question  between  that  cestui 
que  trust  and  that  trustee,  the  latter  cannot  be  called  upon 
by  the  former. 

Persons  participating  in  a  breach  of  trust,  although  they  may  have 
derived  no  benefit  therefrom,  or  assuming  to  act  as  trustees,  although 
they  are  not  actually  or  legally  such,  will  incur  the  same  liabilities, 
in  respect  of  a  breach  of  trust,  as  if  they  had  been  regularly  ap- 
pointed tnwtees.  {IVdU  v.  Wells^  W.  N.  1877,  p.  2  ;  Rackluxmy, 
Siddall,  16  Sim.  297  ;  Pearce  v.  Pearce,  22  Beav.  248.) 

Where  a  trustee  employs  an  agent,  so  long  as  the  acts  done  by  thd 
person  so  employed  are  confined  to  mere  agency  on  behalf  of  the 
trustee — his  employer — ^generally  speaking,  the  agent  cannot  be  made 
accountable  as  a  constructive  trustee  (Stuart,  Y.-C,  in  Morgan  v. 
Stephens,  3  Qiff.  23d) ;  but  otherwise  where  the  agent  ceases  to  act  in 
strict  conformity  with  his  duty  as  agent.  (Morgan  v.  Stephens,  sup.) 
But  even  if  the  trustees  allow  an  agent  to  receive  the  trust  money 
and  he  misappropriates  it,  the  cestui  que  trust  cannot  sue  the  agent 
alone.    (Robertson  v.  Armstrong,  28  Beav.  123.) 

But  however  formally  a  trustee  may  have  been  appointed,  how- 
ever extensive  may  have  been  the  powers  that  were  conferred  upon 
him,  he  will  not  be  held  liable  for  the  non-performance  of  a  trust  of 
which  he  was  ignorant.     (Youde  v.  Cloud,  18  L.  R.  Eq.  634) 
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Where  a  charge  of  fraud  is  made  against  a  tmstee  in  relation  to  a 
transaction  entered  into  by  him  on  behalf  of  the  trust  estate,  and 
that  transaction  is  upheld,  the  trustee  will  be  indemnified  against  all 
loss  in  defending  himself  from  the  charge  so  improperly  made. 
(Walters  v.  Woodbridge,  38  L.  T.  Rep.  (N.  S.)  83.) 

A  direction  to  convert  [the  assets]  with  all  convenient  speed  is  no 
more  than  the  ordinary  duty  implied  in  the  office  of  an  executor, 
and  there  must  necessarily  be  some  discretion.  If  a  reasonable  dis- 
cretion were  to  be  denied  to  an  executor,  if  it  were  to  be  laid  down 
as  an  inflexible  rule,  that  he  ought  to  convert  the  assets  without 
waiting  or  considering  how  far  it  was  for  the  interest  of  those  who 
are  beneficially  entitled,  there  would  of  necessity  be  always  an  im- 
mediate sale ;  the  executor  would  be  bound  to  sell,  at  whatever  loss. 
Such  a  rule  would  be,  in  its  operation,  most  injurious,  and  it  has 
never  been  acted  upon  by  the  Court,  which,  in  cases  of  this  kind,  has 
always  considered  what  is  for  the  interest  of  all  parties  concerned. 
(Lord  Cottenham,  in  Buxton  v.  Buxton,  1  My.  &  Cr.  80.)  But  if  the 
trustees  do  not  take  steps  at  the  proper  time  to  get  in  the  trust 
property,  they  will  be  liable.  (Grove  v.  Price,  26  Beav.  103  ;  Scul- 
thorpe  V.  Ti^er,  L.  R.  13  Eq.  232.)  You  cannot  fix  one  period  for 
selling  every  species  of  property.  I  consider  that  the  executor  may 
properly  exercise  a  reasonable  discretion,  and  I  cannot  fix  any  par- 
ticular period.  I  have  considered  whether  I  could  lay  down  any 
general  rule,  but  find  it  impossible.  The  question  depends  on  the 
particular  nature  of  the  property  and  the  evidence  affecting  it.  (Sir  J. 
Romilly,  M.  B.,  in  Hughes  v.  Empson,  22  Beav.  181.)  I  can  find  no 
case  in  which  an  executor  has  been  called  upon  to  bear  the  loss  that 
has  arisen,  because  in  the  bond  fide  exercise  of  a  reasonable  discre- 
tion, the  conclusion  he  came  to  has  turned  out  unfortunately.  (Lord 
CoUenham,  in  Buxton  v.  Buxton,  sup.)  The  result  of  the  authorities 
seems  to  be,  that  there  is  no  fixed  rule  that  conversion  must  take 
place  at  the  end  of  the  year  from  the  testator's  death,  but  that  is  the 
primd  facie  rule,  and  that  executors  who  do  not  convert  by  that  time 
must  show  some  reason  why  they  did  not  do  so,  and  where  the  ques- 
tion is  distinctly  and  fairly  raised  upon  the  pleadings,  there  is  an 
onus  thrown  on  the  executors  to  justify  the  delay,  (Sir  W.  P.  Wood, 
L.  J.,  in  Orayhum  v.  Clarkson,  L.  R.  3  Ch.  606.) 

Trustees  and  executors  must  take  the  same  care  with  regard  to  the 
trust  property  as  if  it  belonged  to  them  absolutely.  (Jones  v.  Leuns^ 
2  Ves.  240.) 

It  will  be  found  to  be  the  result  of  all  the  best  authorities  upon 
the  subject,  that,  although  a  personal  representative,  acting  strictly 
within  the  line  of  his  duty,  and  exercising  reasonable  care  and  dili- 
gence, will  not  be  responsible  for  the  failure  or  depreciation  of  the 
fund  in  which  any  part  of  the  estate  may  be  invested,  or  for  the 
insolvency  or  misconduct  of  any  person  who  may  have  possessed  it ; 
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yet,  if  that  line  of  duty  be  not  strictly  punned,  and  any  part  of  the 
property  be  invested  by  such  personal  representative  in  funds  or 
upon  securities  not  authorised,  or  be  put  within  the  control  of  persons 
who  ought  not  to  be  intrusted  with  it,  and  a  loss  be  thereby  even- 
tually sustained,  such  personal  representative  will  be  liable  to  nuike 
it  good,  however  unexpected  the  result,  however  little  likely  to  arise 
from  the  course  adopted,  and  however  free  such  conduct  may  have 
been  from  any  improper  motive.  Thus,  if  he  omit  to  sell  property 
when  it  ought  to  be  sold,  and  it  be  afterwards  lost,  without  any 
&ult  of  his,  he  is  liable,  or  if  he  leave  money  due  upon  personal 
security,  which,  though  good  at  the  time,  afterwards  fails.  And  the 
case  is  stronger  if  he  be  himself  the  author  of  the  improper  invest- 
ment, as  upon  personal  security  or  an  unauthorised  fund.  Thus,  he 
is  not  liable,  upon  a  proper  investment  in  the  £3  per  cents.,  for  the 
loss  occasioned  by  the.  fluctuations  of  that  fund,  but  he  is  for  the 
fluctuations  of  any  unauthorised  fund.  So,  when  the  loss  arises 
from  the  dishonesty  or  failure  of  any  one  to  whom  the  possession  of 
part  of  the  estate  has  been  intrusted.  Necessity,  which  includes  the 
regular  course  of  business  in  administering  the  property,  will  in 
equity  exonerate  the  personal  representative.  But  if,  wiliiout  such 
necessity,  he  be  instrumental  in  giving,  to  the  persons  failing,  pos- 
session of  any  part  of  the  property,  he  will  be  liable,  although  the 
person  possessing  it  be  a  co-executor  or  co-administrator.  (Loid 
Cotienham,  in  Clough  v.  Band,  3  My.  &  Cr.  490.) 

As  to  the  statutory  powers  of  trustees  with  respect  to  investments, 
see  22  &  23  Vict.  c.  35,  sect.  32  ;  23  &  24  Vict.  c.  38,  sects.  10-12  ; 
General  Order  of  1st  Feb.,  1861 ;  23  &  24  Vict  c.  145,  sect.  25  ;  27 
&  28  Vict.  c.  114,  sect.  60  ;  28  &  29  Vict.  c.  78 ;  30  &  31  Vict.  c. 
132  ;  33  &  34  Vict.  c.  34  ;  34  &  35  Vict.  c.  27  ;  34  &  35  Vict  c  47. 


XBEGH    V.    8AHDFOBD. 

Temp,  1726. 

[Select  Cases  in  Chancert,  61 ;  1  Wh.  &  Tud.  L.  C.  Eq.  46.] 

Case.  A  PERSON  possessed  of  a  lease  of  the  profits  of  a  market 

devised  his  estate  to  a  trustee  in  trust  for  an  infant 

Before  the  expiration  of  the  term  the  trustee  applied  to 

the  lessor  for  a  renewal,  fort  he  benefit  of  the  infant,  which 

he  refused.    There  was  clear  proof  of  the  refusal  to  renew 

for  the  benefit  of  the  infant,  on  which  the  trustee  got  a 

lease  made  to  himself.    A  bill  was  brought  by  the  infant 
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to  have  the  lease  assigned  to  him,  and  for  an  account  of 
the  profits,  on  this  principle,  that  wherever  a  lease  is  re- 
newed hy  a  trustee  or  executor  it  shall  be  for  the  benefit 
of  the  cestui  que  use,  which  principle  was  agreed  on  the 
other  side,  though  endeavoured  to  be  differenced  on  ac- 
count of  the  express  proof  of  refusal  to  renew  to  the 
infant. 

Lord  Chancellor  Ki/ng. — I  must  consider  this  as  a  tixist  AUtnet  of 
for  the  infant,  for  I  very  well  see  if  a  trustee,  on  the  re-  "*™*"  * 
fusal  to  renew,  might  have  a  lease  to  himself,  few  trust 
estates  would  be  renewed  to  the  cestui  que  use.  Though 
I  do  not  say  there  is  a  fraud  in  this  case,  yet  the  trustee 
should  rather  have  let  it  run  out  than  have  had  the  lease 
to  himself.  This  may  seem  hard  that  the  trustee  is  the 
only  person  of  all  mankind  who  might  not  have  the  lease; 
but  it  is  very  proper  that  rule  should  be  strictly  pursued^ 
and  not  in  the  least  relaxed  ;  for  it  is  very  obvious  what 
would  be  the  consequences  of  letting  trustees  have  the 
lease  on  refusal  to  renew  to  the  cestui  que  use. 

[It  was  decreed  that  the  lease  should  be  assigned  to 
the  infant,  and  that  the  trustee  should  be  indemnified 
from  any  covenants  comprised  in  the  lease,  and  an  account 
of  the  profits  made  since  the  renewal.] 

Hence,  where  a  trustee  procures  the  renewal  of  a  lease 
which  the  lessor  had  previously  refused  to  renew  in 
favour  of  the  cestui  que  trust,  the  latter  is  nevertheless 
entitled  to  have  it  assigned  to  him,  and  to  have  an  aC'- 
count  of  the  profits  since  the  renewal. 

The  ground  of  deczeemg  renewals  by  iruBtees  and  executois  to 
enure  to  the  benefit  of  cestui  que  trtute  is  public  policy  to  prevent 
persons  in  such  situations  from  acting  so  as  to  take  a  benefit  to  them- 
selves.   {Griffin  v.  Griffin,  1  S.  &  L.  354.) 
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LOBD    OIiENOROHY    «.    BOBVTLLE. 

Tmp,  1733. 
[Casks  t  Talbot,  3  ;  1  Wh.  &  Tcd.  L.  C.  Eq.  1.] 

^'■^  Sir  T.  p.  devised  all  his  real  estate  to  his  sister  A.  P., 

and  R.  B,  and  their  heirs  and  assigns,  upon  trust,  tiU  his 
grand-daughter  should  marry  or  die,  to  receive  the  rents 
and  profits,  and  out  of  it  to  pay  her  £100  a  year  for  her 
maintenance;   and,  as  to  the  residue,  to  pay  his  debts 
and  legacies;  and,  after  the  payment  thereof,  then  in 
trust  for  his  said  grand-daughter ;  and  upon  further  trust, 
that  if  she  lived  to  marry  a  Protestant  of  the  Church  of 
England,  and  at  the  time  of  such  marriage  be  of  the  age 
of  twenty-one  or  upwards,  or  if  under  the  age  of  twenty- 
one,  and  such  marriage  be  with  the  consent  of  her  aunt^ 
the  said  A.  P.,  then  to  convey  the  said  estate  with  all 
convenient  speed  after  such  marriage,  to  the  use  of  the 
gitmd-daughter  for  her  life,  sans  waste,  voluntary  waste  in 
houses  excepted ;  remainder,  after  her  death,  to  her  hus- 
band for  life  ;  remainder  to  the  issue  of  her  body ;  with 
several  remainders  over ;  and,  upon  further  trust,  that  if 
the  grand-daughter  die  unmarried,  then  to  the  use  of  the 
said  A.  P.  for  life ;  remainder  to  the  son  of  F.  I.  in  tail ; 
remainder  to  the  defendant  for  life ;  remainder  to  his  first 
and  other  sons;  remainder  to  the  testator's  right  heirs; 
and,  upon  further  trust,  if  his  grand-daughter  many  not 
according  to  the  directions  of  his  will,  then,  upon  such 
marriage,  to  convey  the  said  estate  to  trustees ;  as  to  one 
moiety  thereof,  to  the  use  of  the  grand-daughter  for  life 
remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  her  first  and  every  other  son,  being  a  Pro- 
testant ;  with  several  remainders   over ;  and,  as   to  the 
other  moiety,  to  the  son  of  F.  I.  in  like  manner.     Sir  T.  P. 
died  in  1722,  and  in  1723  the  grand-daughter  attained 
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full  age.  Upon  a  treaty  of  marriage  in  1729  she  applied 
to  the  trustees  for  a  conveyance  of  the  estate  to  herself 
for  life ;  remainder  to  her  intended  husband  for  life  ;  re- 
mainder to  the  issue  of  her  body ;  and  such  conveyance 
was  executed  by  one  of  the  trustees  ;  but  the  defendant, 
the  other  trustee,  who  was  also  a  remainderman,  refused 
to  convey.  However,  she  having  by  this  conveyance  a 
legal  estate  tail  in  one  moiety,  and  an  equitable  estate  tail 
in  the  other  moiety,  suffered  a  recovery  to  the  use  of  her- 
self  in  fee,  and  in  1730  married  the  plaintiff,  who  made  a 
considerable  settlement  upon  her;  and  as  to  her  own 
estate,  she  covenanted  to  settle  it  upon  the  plaintiff  and 
herself  for  life ;  remainder  to  the  first  and  every  other  son 
of  the  marriage  in  tail  male ;  and  upon  failure  of  such 
issue,  to  the  survivor  of  the  said  husband  and  wife  in  fee. 
The  bill  was  to  have  a  conveyance  of  the  moiety  of  the 
said  trust  estate  from  the  defendant ;  and  the  principal 
question  was,  whether  under  the  will.  Lady  Qlenorchy  was 
tenant  for  life  or  in  tail  ?  Upon  which  two  other  ques^ 
tions  arose,  viz. :  (1.)  Whether  the  words  in  the  will  in  an 
immediate  devise  of  a  legal  estate  would  have  carried  an 
estate  tail  ?  (2.)  If  so,  whether  the  Court  will  make  any 
difference  between  a  legal  title  and  a  trust  estate  executory? 

Lord  Chancellor  Talbot — Several  observations  have  been  Abrtnct  of 
made  on  the  different  penning  of  the  several  clauses  of  this  i'**^*"*- 
will,  from  which  I  think  no  inference  can  be  drawn;  the  tes- 
tator having  expressed  himself  variously  in  many,  if  not  in 
all  of  them.  It  is  plain  that  by  the  first  part  of  this  will 
he  intended  her  but  an  estate  for  life  till  marriage ;  then 
comes  the  clause  upon  which  the  question  depends.  But 
before  I  give  my  opinion  of  that,  I  must  observe  that  the 
trustee  has  not  done  right;  for  nothing  was  to  vest  till  after 
her  marrying  a  Protestant.  The  trustee,  therefore,  by  con- 
veying, and  enabling  her  to  suffer  a  recoveiy  before  mar- 
riage, has  done  wrong.  But  the  gi*eat  question  is,  what 
estate  she  shall  take  ?    And  first,  considering  it  as  a  legal 

X  2 
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devise  executed,  it  is  plain  that  the  first  limitation,  with 
the  power  and  restriction  carries  an  estate  for  life  onlj ; 
so  likewise  of  the  remainder  to  the  husband.  But  then 
come  the  words  " remainder  to  the  issue  of  her  body** 
upon  which  the  question  arises.  The  word  issue  does,  ex 
vi  termini,  comprehend  all  the  issue ;  but  sometimes  a 
testator  may  not  intend  it  in  so  large  a  sense,  as  where 
there  are  children  alive,  &c.  That  it  may  be  a  word  of 
purchase  is  clear,  from  the  case  of  Backhowse  v.  Wells,  and 
of  limitation,  by  that  of  King  v.  Melting ;  but  that  it  may 
be  both  in  the  same  will  has  not  nor  can  be  proved.  The 
word  heirs  is  naturally  a  word  of  limitation  ;  and  when 
some  other  words  expressing  the  testator's  intent  are 
added,  it  may  be  looked  on  as  a  word  both  of  limitation 
and  purchase  in  the  same  will ;  but  should  the  word  issue 
be  looked  upon  as  both  in  the  same  will,  what  a  confusion 
would  it  breed ;  for  the  moment  any  issue  was  bom,  or 
any  issue  of  that  issue,  they  would  all  take.  The  question 
then  will  be,  whether  Sir.  T.  P.  intended  Lady  Glenorchy's 
issue  to  take  by  descent  or  by  purchase.  If  by  purchase, 
they  can  take  but  for  life,  and  so  every  issue  of  that  issue 
will  take  for  life ;  which  will  make  a  succession  ad  in- 
finitum,  a  perpetuity  of  estates  for  life.  This  incon- 
venience was  the  reason  of  Lord  Hale^s  opinion  in  King 
V.  Melting,  that  the  limitation  there  created  an  estate 
tail.  It  may  be,  the  testator's  intent  is  by  this  con- 
struction rendered  a  little  precarious ;  but  that  is  from 
the  power  of  the  law  over  men's  estates,  and  to  prevent 
confusion.  Restraint  from  waste  has  been  annexed  to 
estates  for  life,  which  have  been  afterwards  construed  to 
be  estates  tail.  I  do  not  say  that  where  an  express  estate 
tail  is  devised,  that  the  annexing  a  power  inconsistent 
with  it  will  defeat  the  estate.  No,  the  power  shall  be 
void.  But  there  the  power  is  annexed  to  the  estate  for 
life,  which  she  took  first ;  and  therefore  I  am  rather  in- 
clined to  think  it  stronger  than  King  v.  Melling,  where 
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there  was  no  mediate  estate,  as  there  is  here  to  the  hus- 
band ;  there  there  was  an  immediate  devise,  here  a 
mediate  one ;  so  the  applying  this  power  to  the  estate  for 
life  carries  no  incongruity  with  it.  As  the  case  of  King 
y.  Melling  has  never  been  shaken,  and  that  of  Sparrow 
V.  Shaw,  which  went  up  to  the  House  of  Lords,  was 
stronger,  I  do  not  think  that  Courts  of  equity  ought  to  go 
otherwise  than  the  Courts  of  Law ;  and  therefore  am  in- 
clinable to  think  it  an  estate  tail  as  it  would  be  at  law. 
But  there  is  another  question,  viz. :  How  far  in  cases  of 
trusts  executory,  as  this  is,  the  testator's  estate  is  to  pre* 
vaifover  the  strength  and  legal  signification  of  the  words. 
I  think  in  cases  of  trusts  executed  or  immediate  devises, 
the  construction  of  the  Courts  of  law  and  equity  ought  to 
be  the  same ;  for,  there  the  testator  does  not  suppose  any 
other  conveyance  will  be  made ;  but  in  executory  trusts 
he  leaves  somewhat  to  be  done  ;  the  trusts  to  be  executed 
in  a  more  careful  and  more  accurate  manner.  The  case  of 
Leonard  v.  The  Earl  of  Sussex,  had  it  been  by  act  exe- 
cuted, would  have  been  an  estate  tail,  and  the  restraint 
had  been  void ;  but  being  an  executory  trust,  the  Court 
decreed  according  to  the  intent  as  it  was  found  expressed 
in  the  will,  which  must  now  govern  our  construction. 
And  though  all  parties  claiming  under  this  will  are  volun- 
teers, yet  are  they  entitled  to  the  aid  of  the  Court  to 
direct  their  trustees.*  I  have  already  said  what  I  should 
incline  to  if  this  was  an  immediate  devise ;  but  as  it  is 
executory,  and  that  such  construction  may  be  made  as 
that  the  issue  may  take  without  any  of  the  inconve- 
niences which  were  the  foundation  of  the  resolution  in 
King  v.  Melting,  and  that  as  the  testator*s  intent  is  plain 
that  the  issue  should  take,  the  conveyance,  by  being  in 
the  common  form,  viz.,  to  Lady  Qlenorcby  for  life,  re- 
mainder to  her  husband  for  life,  remainder  to  their  first 
and  every  other  son,  with  a  remainder  to  the  daughters, 
will  best  serve  the  testator's  intent. 
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IjBGO    v.    OOIiDWIBB. 

7«mp.  1736. 

[Cabes  L  Talbot,  20 ;  1  We.  &  Tud.  L.  C.  Eq.  17.] 

LoBD  Chancellor  Talbot, — Where  articles  are  entered 
into  before  marriage,  and  a  settlement  is  made  after  mar- 
riage different  from  those  articles,  the  Coiirt  will  set  up 
the  articles  against  the  settlement;  but  where  both 
articles  and  settlement  are  previous  to  the  marriage,  at  a 
time  when  all  parties  are  at  liberty,  the  settlement  differ- 
ing from  the  articles  will  be  taken  as  a  new  agreement 
between  them,  and  shall  control  the  articles.  And 
although  in  the  case  of  West  v.  Erriaaey,  the  articles  were 
made  to  control  the  settlement  made  before  marriage,  yet 
that  resolution  in  no  way  conti*adicts  the  general  rule  ;  for 
in  that  case  the  settlement  was  expressly  mentioned  to  be 
made  in  pursuance  and  performance  of  the  articles, 
whereby  the  intent  appeared  to  be  still  the  same  as  it 
was  at  the  making  of  the  articles. 

A  tnist  is  said  to  be  executed  when  no  act  is  necessaxy  to  be  done 
to  give  effect  to  it,  the  limitation  being  originally  complete,  as 
where  an  estate  is  conveyed  or  devised  unto  and  to  the  use  of  A.  and 
his  heirs,  in  trust  for  B.  and  the  heirs  of  his  body.  A  trust  is  said 
to  be  executory  where  some  further  act  is  necessary  to  be  done  by  the 
author  of  the  trust  or  the  trustees,  to  give  effect  to  it,  as  in  the 
case  of  marriage  articles,  and  as  in  the  case  of  a  will  where  pro- 
perty is  vested  in  trustees  in  trust  to  9ettU  or  convey  in  a  more 
perfect  and  accurate  manner ;  in  both  of  which  cases  a  further  act, 
viz.,  a  settlement  or  conveyance,  is  contemplated.  (1  Wh.  &  Tud. 
L.  C.  Eq.  18.) 

All  trusts  are  in  a  sense  executory^  because  a  trust  cannot  be  ex- 
ecuted except  by  conveyance,  and  therefore  there  is  something 
always  to  be  done.  But  that  is  not  the  sense  which  a  Court  of 
equity  puts  upon  the  term  executory  trust.  A  Court  of  equity  con- 
siders an  executory  trust  as  dintinguished  from  a  trust  executing 
itself,  and  distinguishes  the  two  in  this  manner  : — Has  the  testator 
been  what  is  called,  and  very  properly  called,  his  own  conveyancer  7 
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Has  he  left  it  to  the  Court  to  make  out,  from  general  expressions, 
what  his  intention  is,  or  has  he  so  defined  that  intention  that  you 
have  nothing  to  do  hut  to  take  the  limitations  he  has  given  to  you, 
and  to  convert  them  into  legal  estates.  (Lord  St,  Leonardsy  in  Eger- 
Urn  V.  Earl  of  BrownloWy  4  H,  L.  Ca.  210.) 

I  know  of  no  difference  between  an  executory  trust  in  marriage 
articles  and  in  a  will,  except  that  the  object  and  purpose  of  the 
former  furnish  an  indication  of  intention  which  must  be  wanting  in 
the  latter.  When  the  object  is  to  make  a  provision,  by  the  settle- 
ment of  an  estate,  for  the  issue  of  a  marriage,  it  is  not  to  be  pre- 
sumed that  the  parties  meant  to  put  it  in  the  power  of  the  father  to 
defeat  that  purpose,  and  appropriate  the  estate  to  himsel£  If,  there- 
fore, the  agreement  is  to  limit  an  estate  for  life,  with  remainder  to 
the  heirs  of  the  body,  the  Court  decrees  a  strict  settlement  in  con- 
formity to  the  presumable  intention ;  but  if  a  will  directs  a  limita- 
tion for  life,  with  remainder  to  the  heirs  of  the  body,  the  Court  has 
no  such  ground  for  decreeing  a  strict  settlement.  A  testator  gives 
arbitrarily  what  estate  he  thinks  fit ;  there  is  no  presumption  that 
he  means  one  quantity  of  interest  rather  than  another, — an  estate  for 
life  rather  than  in  tail  or  in  fee.  The  subject  being  mere  bounty, 
the  intended  extent  of  that  bounty  can  be  known  only  from  the 
words  in  which  it  is  given ;  but,  if  it  is  clearly  to  be  ascertained 
from  anything  in  the  will,  that  the  testator  did  not  mean  to  use  the 
expressions  which  he  has  employed,  in  their  strict,  proper  technical 
sense,  the  Court,  in  decreeing  such  settlement  as  he  has  directed,  will 
depart  from  his  words,  in  order  to  execute  his  intention.  (Sir  W. 
GrarUy  M.  R.,  in  Blackburn  v.  Stables^  2  V.  &  B.  369.)  You  are 
guided  to  the  meaning  of  articles  by  the  plain  object  of  consideration 
in  them,  the  issue  of  the  marriage ;  but  you  know  nothing  of  the 
motive  and  object  of  a  will,  but  what  you  collect  from  the  language 
of  it  (Sir  /.  Leach,  V.-C,  in  Lord  Deerhurst  v.  Duke  of  St,  Albans, 
5  Madd.  260.) 

Where  an  executory  trust,  if  carried  literally  into  effect,  would  be 
void  for  illegality,  as  where  it  would  infringe  the  rule  against  per- 
petuities, the  Court,  in  order  to  carry  the  testator's  intention  into 
effect  as  far  as  possible,  or,  as  it  is  termed  ey-pr^,  will  direct  a  settle- 
ment to  be  made  as  strictly  as  the  law  will  permit.    (1  Wh.  &  Tud. 

L.  C.  Eq.  37,  citing  HumbersUm  y.  Humherstan  (I  P.  Wms.  332),  and 
other  cases.) 


312  CASES  IN  CONVEYANCING  AND  EQUITY. 


BOBHrSON    V.    FETT. 

Temp,  1734. 

[3  Peere  Williams's  Reports,  132 ;  2  Wh.  &  Ttn>.  L.  C.  £q.  207.] 

C^*M.  The  question  vas  whether  an   executor  who  had  re- 

nounced, but  had  yet  been  assisting  in  the  trust,  according 
to  the  request  of  the  testator,  should  have  any  additional 
consideration,  when  he  had  an  express  legacy  for  such 
his  assistance.  B.  P.  devised  the  sui'plus  of  his  real  and 
personal  estate  to  his  grandchildren,  and  appointed  the 
defendant  and  L.  bis  executoi-s,  giving  to  each  £100  for 
his  trouble,  and  directing  that  if  L.  should  refuse  the 
executorship  he  should  lose  his  legacy;  but  if  the  de- 
fendant should  refuse,  he  should  have  his  £100,  providing 
he  would  assist  in  the  execution  of  the  trusts.  L.  only 
proved  the  will,  the  defendant  having  renounced.  On  a 
bill  brought  by  the  grandchildren  against  the  executors 
for  an  account  of  the  personal  estate,  the  defendant  was 
allowed  his  £100  legacy ;  but  he  insisted  on  having  JE400 
more  for  his  trouble,  &c. ;  and  there  was  some  proof  that 
he  had  greatly  benefited  the  testator's  estate  and  pre- 
judiced his  own.  The  cause  was  first  heard  before  the 
Master  of  the  Rolls,  who  declared  it  to  be  a  rule  so  settled, 
that  a  trustee  or  executor  in  trust  should  not  have  any 
allowance  for  his  care  and  trouble  unless  there  were  some 
particular  words  in  the  will  for  that  purpose,  that  he 
could  not  break  into  it.  From  this  decree  the  defendant 
appealed  to  the  Lord  Chancellor. 

AbBtFsctof  Lord  Chancellor  Talbot — It  is  an  established  rule 
that  a  trustee,  executor,  or  administrator,  shall  have  no 
allowance  for  his  care  and  trouble ;  the  reason  of  which 
seems  to  be,  for  that,  on  these  pretences,  if  allowed,  the 
trust  estate  might  be  loaded,  and  rendered  of  little  value  ; 
besides  the  great  difficulty  there  might  be  in  settling  and 


jadginent. 


TRUSTS  AND  TRUSTEES.  313 

adjusting  the  quantum  of  such  allowance,  especially  as 
one  man's  time  may  be  more  valuable  than  that  of 
another ;  and  there  can  be  no  hardship  in  this  respect 
upon  any  trustee  who  may  choose  whether  he  will  accept 
the  trust  or  not.  The  defendant's  renouncing  is  not  ma- 
terial, because  he  is  still  at  liberty,  whenever  he  pleases,  to 
accept  the  executorship ;  otherwise,  if  both  the  executors 
had  renounced,  and  the  ordinary  had  thereupon  granted 
administration.  And  if  this  were  to  make  any  difference, 
it  would  be  an  art  practised  by  executors  to  get  them- 
selves out  of  this  rule,  which  1  take  to  be  a  reasonable 
one,  and  to  have  long  prevailed.  But  further,  in  the 
present  case,  the  testator  has  by  his  will  expressly  di- 
rected what  should  be  the  defendant's  recompense  for  his 
trouble  in  case  of  his  refusing  the  executorship  ;  viz.,  that 
he  still  should  have  the  £100  legacy,  to  which  I  can  make 
no  addition. 

Hence,  the  Court  never  allows  a  trustee,  executor ^  or 
administrator  for  his  time  and  trouble,  especially  where 
there  is  an  express  legacy  for  his  pains ;  neither  will  it 
alter  the  case  that  an  executor  renounces,  and  yet  assists 
in  the  executorship ;  nor  even  though  the  eocecutor  has 
benefited  the  testator's  estate  to  the  prejudice  of  his 
own. 

The  rule  above  laid  down  applies  also  to  mortgagees,  guardians, 
and  other  persons  standing  in  a  fiduciary  relation. 

In  general,  the  Court  looks  upon  trusts  as  honorary,  and  a  burden 
upon  the  honour  and  conscience  of  the  person  intrusted,  and  not 
undertaken  upon  mercenary  views  ;  and  there  is  a  strong  reason  too, 
against  allowing  anything  beyond  the  terms  of  the  trust,  because  it 
gives  an  undue  advantage  to  a  trustee  to  distress  a  cestui  que  trutt ; 
and,  therefore,  this  Court  has  always  held  a  strict  hand  upon  trus- 
tees in  this  particular.  If  a  trustee  comes  in  a  fair  and  open  manner, 
and  tells  the  cestui  que  trust  that  he  will  not  act  in  such  a  trouble- 
some and  burdensome  ofiSce  unless  the  cestui  que  trust  'will  give  him 
a  further  compensation,  over  and  al>ove  the  terms  of  the  trust,  and  it 
is  contracted  for  between  them,  I  will  not  say  this  Court  will  set  it 
aside  ;  though  there  is  no  instance  where  they  have  confirmed  such 
a  bargain.     (Lord  Hardwicke,  in  Ayliffe  v.  Murray,  2  Atk.  68.) 
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Wliexe  by  a  trust  instrument  a  solicitor  is  empowered  to  chaige 
for  his  professional  services,  he  may,  nevertheless,  only  chaige  for 
services  strictly  professional,  and  not  for  matters  which  an  executor 
would  ordinarily  transact  without  the  intervention  of  a  solicitor, 
such  as  attendance  at  the  Bank  to  transfer  stock,  attendances  on 
creditors,  legatees,  and  the  like.    (Harbin  v.  Darby,  28  Beav.  325.) 

A  trustee  may,  however,  contract  with  the  Court,  that  he  will  not 
undertake  the  trust  without  proper  compensation;  and  if  he  has 
imdertaken  the  trust  upon  the  understanding  that  application  should 
be  made  to  the  Court  for  compensation,  a  reference  will  be  made  to 
chambers  to  ascertain  and  settle  what  would  be  a  reasonable  allow- 
ance both  for  his  past  and  future  services.  (2  Wh.  &  Tud.  L.  C.  Eq. 
219,  citing  Marshall  v.  Hollovxiy,  2  Swanst.  432,  and  other  cases.) 

Where  the  trustee  of  a  bankrupt  is  a  solicitor  he  may  contract  to 
be  paid  a  certain  sum  by  way  of  per-centage  or  otherwise  as  a  remu- 
neration for  his  services  as  trustee  including  all  professional  services, 
and  any  such  contract  shall,  notwithstanding  any  law  to  the  con- 
trary, be  lawful.    (32  &  33  Vict  c.  71,  sect.  29.) 

Qenerally  speaking,  executors  are  not  allowed  to  employ  an  agent 
to  perform  those  duties  which,  by  accepting  the  office  of  executors, 
they  have  taken  upon  themselves ;  but  there  may  be  very  special 
circumstances  in  which  it  may  be  thought  fit  to  allow  them  such 
expenses  as  they  may  have  incurred  by  the  employment  of  agents. 
(Sir  J.  Leach,  M.  R.,  in  JVeies  v.  LiU,  3  My.  &  K.  26.) 

A  principal  employing  an  agent  to  sell  an  estate  may  lawfully 
agree  with  the  agent  that  he  shall  have  whatever  the  estate  produces 
beyond  a  certain  sum.    {Morgan  v.  Elford,  L.  K.  4  Ch.  D.  352.) 


FOX    V.    MACKKETH. 

Ttmp.  1787. 
[2  Cox's  Reports,  320 ;  1  Wh.  &  Tud.  L.  C.  Eq.  123.] 

Case.  The  defendant,  who  was  a  trustee  for  the  plaintiff  in 

respect  of  certain  estates,  to  be  sold  for  payment  of  the 
plaintiff's  debts,  agreed  to  purchase  them  from  the  plain- 
tiff for  the  sum  of  £39»500,  and  in  accoixlance  with  this 
agreement  the  estates  were  conveyed  by  the  plaintiff  and 
his  mother  to  the  defendant.  Between  the  contract  and 
the  execution  of  the  conveyances,  the  defendant  disposed  of 
the  property  to  P.  for  jB50,500,  and  the  plaintiff,  having 
discovered  the  transaction,  filed  a  hill,  insisting  that  the 
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defendant  being  a  trustee  for  him,  it  was  his  duty  to  sell 
the  property  for  the  advantage  of  the  plaintiff;  and  that 
the  plaintiff,  having  been  imposed  upon,  ought  to  have 
the  benefit  of  the  sale.  The  Master  of  the  RoUs  decreed 
that  undue  advantage  was  taken  by  the  defendant  of  the 
confidence  reposed  in  him  by  the  plaintiff,  and  that  there- 
fore the  defendant  ought  to  be  considered  as  a  trustee  for 
the  plaintiff  as  to  all  the  estates  and  interests  conveyed  to 
F.  The  defendant  appealed  from  this  decree  to  the  Lord 
Chancellor  who  affirmed  it 

Hence,  where  a  trustee  for  the  sale  ofestcUesfor  pay- 
ment of  debts,  purchased  them  hvmself,  by  taking  a/a  un-- 
due  advantage  of  the  confidence  reposed  in  him  by  the 
settlor,  cmd  previous  to  the  completion  of  the  contract 
sold  them  at  a  highly  advanced  price,  he  was  decreed  to 
be  a  trustee,  as  to  the  sum  produced  by  the  second  sale, 
for  the  settlor. 

The  well-known  and  thoroughly  discussed  case  of  Fox  v.  Mackreth 
is  usually  referred  to  as  having  established  the  rule  ever  since  recog- 
nised and  acted  on  by  Courts  of  equity,  viz.,  that  a  purchase  by  a 
trustee  for  sale  from  his  cestui  que  trust,  although  he  may  have  given 
an  adequate  price,  and  gained  no  advantage,  shall  be  set  aside  at  the 
option  of  the  cestui  que  trust,  unless  the  connection  between  them 
most  satisfactorily  appears  to  have  been  dissolved,  and  unless  all 
knowledge  of  the  value  of  the  property  acquired  by  the  trustee  has 
been  communicated  to  his  cestui  que  trust.  (1  Wh.  &  Tud.  L.  C.  Eq. 
156.)  "  It  is  founded,"  said  Lord  Eldon,  "  upon  .this  :  that  though 
you  may  see  in  a  particular  case  that  the  trustee  has  not  made  ad- 
vantage, it  is  utterly  impossible  to  examine  upon  sadsflBUstoiy  evi- 
dence, in  the  power  of  the  Court  (by  which  I  mean  in  the  power  of  the 
parties),  in  ninety-nine  cases  out  of  a  hundred,  whether  he  has  made 
advantage  or  not.  Suppose  a  trustee  buys  any  estate,and,by  the  know- 
ledge acquired  in  that  character,  discovers  a  valuable  coal-mine  under  ' 
it,  and,  locking  that  up  in  his  own  breast,  enters  into  a  contract  with 
the  cestui  que  trust;  if  he  chooses  to  deny  it,  how  can  the  Court  try 
that  against  that  denial  ?  The  probability  is  that,  a  trustee  who  has 
once  conceived  such  a  purpose  will  never  disdoee  it,  and  the  cestui 
que  trust  will  be  eflfectually  defrauded."  {Exports  Lacey,  6  Vea.  627.) 
Fox  V.  Mackrethf  therefore,  was  decided,  not  upon  the  ground  that 
Mackreth  had  purchased  the  estate  at  an  undervalue,  but  that  he 
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had  poTchased  it  from  his  cestui  qw  trust  while  the  relation  of  tmstee 
and  cestui  que  trust  continued  to  subsist  between  them,  and  without 
having  communicated  to  Fox  the  knowledge  of  the  value  of  the 
estate  which  he  had  acquired  as  trustee  ;  for  if  the  relation  of  tmstee 
and  cestui  que  trust  had  been  clearly  dissolved,  and  Mackieth  had 
made  Fox  fully  acquainted  with  the  knowledge  which  he  had  ac- 
quired of  the  value  of  the  estate,  the  purchase  would  not  have  been 
set  aside.    (1  Wh.  &  Tud.  L.  C.  Eq.  156,  167.) 

Although  a  trustee  who  is  intrusted  to  sell  and  manage  for  othen 
undertakes  at  the  same  moment  in  which  he  becomes  a  trustee,  not 
to  manage  for  the  benefit  and  advantage  of  himself,  it  does  not  pre- 
clude a  new  contract  with  those  who  have  intrusted  him.  It  does 
not  preclude  him  from  bargaining  that  he  will  no  longer  act  as 
trustee.  The  cestui  que  trust  may,  by  a  new  contract,  dismiss  him 
from  that  character ;  but  even  then  that  transaction,  by  which  they 
dismiss  him,  must,  according  to  the  rules  of  the  Court,  be  watched 
with  infinite  and  most  guarded  jealousy  ;  and  for  this  reason,  that 
the  law  supposes  him  to  have  acquired  all  the  knowledge  a  trustee 
may  acquire  which  may  be  very  useful  to  him,  but  the  communica- 
tion of  which  to  the  cestui  que  trust  the  Court  can  never  be  sure  has 
been  made,  when  entering  into  the  new  contract  by  which  he  is 
discharged.  (Lord  Eldon,  in  Ex  parte  L<icey,  sup.)  A  trustee  may 
buy  from  the  cestui  que  trust  provided  there  is  a  distinct  and  clear 
contract,  ascertained  to  be  such  after  a  jealous  and  scrupulous  exami- 
nation of  all  the  circumstances,  that  the  cestui  que  trust  intended  the 
trustee  should  buy ;  and  there  is  no  fraud,  no  concealment,  no  ad- 
vantage taken  by  the  trustee,  of  information  acquired  by  him  in  the 
character  of  trustee.  I  admit  it  is  a  difficult  case  to  make  out,where- 
ever  it  is  contended  that  the  exception  prevails.  The  piinciple  was 
clearly  recognised  in  Fox  v.  Mctckreth,  and  was  established  long 
before.  The  principle  upon  which  I  ever  held  that  case  right  stands 
upon  this  only  :  not  that  Mackreth  might  not  have  purchased  from 
Fox,  and  would  not  have  been  entitled  to  the  increase ;  but  that  he 
had  not  been  placed  in  circumstances  to  make  that  contract.  (Lord 
Eldouy  in  Coles  v.  Trecothick,  9  Yes.  234.)  In  order  that  a  purchase 
by  a  trustee  from  the  cestui  que  trust  may  be  sustained  the  latter 
must,  of  coune,  be  sui  juris.  An  infant  or  other  person  under  dis- 
ability cannot  agree  with  the  trustee  to  relinquish  his  office. 

The  same  principles  apply  in  the  case  of  solicitora,  partners, 
agents,  auctioneers,  and  other  persons  filling  a  position  of  trust 
**  The  rule  of  the  Court  does  not  prevent  an  agent  from  purchasing 
from  his  principal,  but  only  requires  that  he  shall  deal  with  him  at 
arm's  length,  and  after  a  full  disclosure  of  all  that  he  knows  with 
respect  to  the  property."  (Sir  E,  Sudden,  in  Murphy  y.  0*SKeaj  2 
J.  &  L.  426.)  Where  a  man  employs  another  as  his  agent,  it  is  on 
the  faith  that  such  agent  wOl  act  in  the  matter  purely  and  disin- 
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terestedly  for  the  benefit  of  his  employer,  and  assaredly  not  with  the 
notion  that  the  person  whose  assistance  is  lequiied  as  agent  has  him- 
self in  the  very  transaction  an  interest  directly  opposed  to  that  of 
his  principal  (Lord  LangdaU,  M.  B.,  in  Gillett  v.  Peppercome,  3 
Beav.  78.) 

If  a  creditor  agrees  to  accept  from  a  surety  a  smaller  sum  than  the 
amount  of  the  debt,  in  dischai^  thereof,  the  latter  can  only  recover 
from  the  principal  the  amount  he  has  actually  paid.  {Reed  v.  Norris, 
2  My.  &  Cr.  361.) 


V. 

Temp.  1788. 
[2  Cox's  Beports,  92  ;  1  Wh.  &  TuD.  L.  C.  Eg.  223.] 

Certain  copyhold  premises  were  granted  by  the  lord  of  Case, 
the  manor  to  S.  D.  (the  plaintiff's  father)  and  M.  his  wife, 
and  the  defendant,  his  other  son,  to  take  in  succession  for 
their  lives  and  to  the  longest  liver  of  them.  The  pur- 
chase-money was  paid  by  S.  D.  He  died  before  his  wife, 
having  devised  all  his  interest  in  these  premises  (amongst 
others)  to  the  plaintiff,  his  younger  son.  The  bill  insisted 
that  the  whole  purchase-money  being  paid  by  the  father, 
.  although,  by  the  form  of  the  grant,  the  wife  and  the  de- 
fendant had  the  legal  interest  in  the  premises  for  their 
lives  in  succession,  yet  in  a  Court  of  equity  they  were  but 
trustees  for  the  father,  and  the  bill  therefore  prayed  that 
the  plaintiff,  as  devisee  of  the  father,  might  be  quieted  in 
the  possession  of  the  premises  during  the  life  of  the  de- 
fendant. The  defendant  insisted  that  the  inseilion  of  his 
name  in  the  grant  operated  as  an  advancement  to  him 
from  his  father  to  the  extent  of  the  legal  interest  thereby 
given  to  him. 

Lord  Chief  Baron  £yre. — ^The  question  between  the  Abstnctof 
parties  in  this  cause  is,  whether  the  defendant  is  to  be 
considered  as  a  tmstee  for  his  father  in  respect  of  his  suc- 
cession to  the  legal  interest  of  the  copyhold  premises  in 
question,  and  whether  the  plaintiff,  as  representative  of 
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the  father  is  now  entitled  to  the  benefit  of  that  trust 
The  clear  result  of  all  the  cases,  without  a  single  excep- 
tion,  is,  that  the  trust  of  a  legal  estate,  whether  freehold, 
copyhold,  or  leasehold ;  whether  taken  in  the  names  of 
the  purchasers  and   others  jointly,  or  in  the  names  of 
others  without  that  of  the  purchaser ;  whether  in  one 
name  or  several ;  whether  jointly  or  successively,  results 
to  the  man  who  advances  the  purchase-money.    It  is  the 
established  doctrine  of  a  Court  of  equity  that  this  result- 
ing trust  may  be  rebutted  by  circumstances  in  evidence. 
The  cases  go  one  step  further,  and  prove  that  the  circum- 
stance of  one  or  more  of  the  nominees  being  a  child  or 
children  of  the  purchaser,  is  to  operate  by  rebutting  the 
resultiug  trust ;  and  it  has  been  determined  in  so  many 
cases,  that  the  nominee,  being  a  child,  shall  have  such 
operation  as  a  circumstance  of  evidence,  that  we  should 
be  disturbing  land-marks  if  we  suffered  either  of  these 
propositions  to  be  called  in  question,  viz.,  that  such  cir- 
cumstance shall  rebut  the  resultiug  trust,  and  that  it  shall 
do  so  as  a  circumstance  of  evidence.    [Bill  dismissed.] 

Hence,  wkert  a  copyhold  estate  was  gra/nied  to  A .  and  JB. 
(his  wife),  and  C  his  younger  son,  to  take  in  succession 
for  their  lives  and  the  life  of  the  su/rvivor,  and  the  pur- 
chase-money was  paid  by  A.,  it  was  held  that  G.  took 
beneficially  as  an  advancement  from  his  father. 

The  case  of  Dyer  v.  Dyer  was  very  fully  considered ;  and  the 
Court  meant  to  establish  this  principle,  yiz.,  admitting  the  clear 
rule  that,  where  A.  purchases  in  the  name  of  B.,  A.  paying  the  con- 
sideration, B.  is  a  trustee,  notwithstanding  the  Statute  of  Frauds, 
that  rule  does  not  obtain  where  the  purchase  is  in  the  name  of  a 
son;  that  purchase  is  an  advancement  primd  facie;  and  in  this 
sense,  that  this  principle  of  law  and  presumption  is  not  to  be  frit- 
tered away  by  nice  refinements.  Therefore,  if  the  purchase  was  of  a 
fee  simple  immediately,  primA  facie  the  son  would  take ;  so,  if  it 
was  the  purchase  of  a  reversion ;  and  it  is  very  difficult,  upon  the 
mere  circumstance  of  the  proximity  or  possible  remoteness  of  pos- 
session, to  do  that  away.  Nothing  could  be  stronger  than  the  cir- 
cumstance in  Dyer  v.  Dyer,  that  the  purchaser  had  actually  devised 
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it    He  certainly  took  it  to  be  his  own ;  but  he  happened  to  mistake 
the  rule.    (Loid  Eldon,  in  Finch  y.  Finch^  15  Yes.  50.) 

In  general,  there  will  be  no  resulting  trust  where  a  purchase  is 
made  or  a  security  is  taken  by  a  husband  or  a  father  (either  solely  or 
jointly  with  his  own  name  or  that  of  a  stranger),  in  the  name  of  a 
wife,  or  in  the  name  of  a  legitimate  child,  or  an  illegitimate  child,  if 
treated  as  a  child,  who  is  unprovided  for,  or  considered  by  the  hus- 
band or  father  as  unprovided  for,  or  as  insufficiently  provided  for ; 
or  by  a  grandfather  in  the  name  of  his  grandchild  unprovided  for,  or 
considered  by  him  as  unprovided  for,  or  as  insufficiently  provided 
for,  where  the  father  is  not  living ;  or  by  a  widowed  mother  in  the 
name  of  her  child  ;  because  it  wiU  be  presumed  that  it  was  intended 
as  an  advancement  and  provision  in  discharge  of  a  moral  obligation, 
or  as  a  tribute  of  affection ;  unless  there  are  circumstances  which 
furnish  a  strong  presumption  of  a  contrary  intention ;  such  as  a  con- 
temporaneous declaration  or  act  to  manifest  an  intentbn  that  the 
party  should  take  as  a  trustee.    (8m.  Man.  Eq.  186, 187.) 


HLLISON    V.    ELLISON. 

Temp.  1802. 
[6  Vksbt's  Reports,  656  ;  1  Wh.  &  Tud.  L.  C.  Eq.  273.] 

There  is  this  distinction  as  to  volunteers.  The  as-  Decision, 
aistance  of  the  Court  cannot  be  had  without  consideration, 
to  constitute  a  party  cestui  qtie  trust,  as  upon  a  voluntary 
covenant  to  transfer  stock,  &c. ;  but  if  the  legal  convey- 
ance is  actually  made,  constituting  the  relation  of  trustee 
and  cestui  que  trust,  as  if  the  stock  is  actually  transferred, 
&c.,  though  without  consideration,  the  equitable  interest 
will  be  enforced. 

In  the  leading  case  of  Ellison  v.  Ellison,  Lord  Eldon  lays  down 
and  acts  upon  the  well-known  rule,  that  where  a  trust  is  actually 
created,  and  the  relation  of  trustee  and  cestui  qu^  trust  established,  a 
Court  of  equity  will,  in  favour  of  a  volunteer,  enforce  the  execution 
of  the  trust  against  the  person  executing  the  trust,  and  all  subse- 
quent volimteers ;  although  it  will  not  create  a  trust  or  establish  the 
relationship  of  trustee  and  cestui  que  trust,  by  enforcing  the  per- 
formance of  an  agreement,  or  by  giving  effect  to  an  imperfect  con- 
veyance or  assignment  in  favour  of  volunteers.  The  application, 
however,  of  this  rule,  is  by  no  means  free  from  difficulty,  as  it  is 
frequently  a  question  of  much  nicety  to  determine  whether  the 
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relation  of  trustee  and  cutui  que  trust  has  or  has  not  been  established. 
(1  Wh.  &  Tad.  L.  C.  Eq.  282, 283.)  An  executory  trust  will,  howerer, 
be  enforced  where  it  is  raised  hy  vfUL 

A  Court  of  equity  will  not,  in  favour  of  a  volunteer,  give  to  a 
deed  any  effect  beyond  what  the  law  will  give  to  it.  But,  if  the 
author  of  the  deed  has  subjected  himself  to  a  liability  at  law,  and 
the  legal  liability  comes  regularly  to  be  enforced  in  equity,  the 
observation  that  the  claimant  is  a  volunteer  is  of  no  value  in.  favour 
of  those  who  represent  the  author  of  the  deed.  (Sir  J,  fFigram^ 
V.-C,  in  Fletch^  v.  Fletcher,  4  Hare,  67.) 

A  man  may  transfer  his  property,  without  valuable  consideration, 
in  one  of  two  ways  :  he  may  either  do  such  acts  as  amount  in  law  to 
a  conveyance  or  assignment  of  the  property,  and  thus  completely 
divest  himself  of  the  legal  ownership,  in  which  case  the  person  who 
by  those  acts  acquires  the  property,  takes  it  beneficially,  or  on  trust, 
as  the  case  may  be  ;  or  the  legal  owner  of  the  property  may,  by  one 
or  other  of  the  modes  recognised  as  amounting  to  a  valid  declaration 
of  trust,  constitute  himself  a  trustee,  and,  without  an  actual  transfer 
of  the  legal  title,  may  so  deal  with  the  property  as  to  deprive  him- 
self of  its  beneficial  ownership,  and  declare  that  he  will  hold  it  irom 
that  time  forward  on  trust  for  the  other  person.  It  is  true  he  need 
not  use  the  words  '*  I  declare  myself  a  trustee,"  but  he  must  do  some- 
thing which  is  equivalent  to  it,  and  use  expressions  which  have  that 
meaning;  for,  however  anxious  the  Court  may  be  to  cany  out  a 
man's  intention,  it  is  not  at  liberty  to  construe  words  otherwise  than 
according  to  their  proper  meaning.  {Bacon,  V.-C,  in  Warriner  v. 
Rogers,  L.  R.  16  Eq.  340.) 

A  declaration  of  trust  purports  to  be,  and  is  in  form  and  substance, 
a  complete  transaction,  and  the  Court  need  not  look  beyond  the 
declaration  of  trust  itself,  or  inquire  into  its  origin,  in  order  that  it 
may  be  in  a  position  to  uphold  and  enforce  it ;  whereas,  an  agree- 
ment or  attempt  to  assign,  is,  in  form  and  nature,  incomplete,  and 
the  origin  of  the  transaction  must  be  inquired  into  by  the  Court ; 
and,  where  there  is  no  consideration,  the  Court,  upon  its  general 
principles,  cannot  complete  what  it  finds  imperfect  (Sir/.  Wiffram, 
V.-C.,  in  M^Fadden  v.  Jenkyns,  1  Hare,  462.) 
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IiOBD    BBAYBBOKB    v.    TNBKXP. 

Temp.  1803. 
[8  Vesey's  Reports,  417;  Tud.  L.  C.  Conv.  876.] 

A  TRUST  estate  will  pass  by  a  devise  in  general  terms,  Decuion. 
unless  an  intention  to  the  contrary  can  be  inferred  from 
expressions  in  the  will,  or  the  purposes  or  otiijects  of  the 
testator. 

The  rule  here  laid  down  extends  also  to  estates  in  mortgage  to 
the  testator.  (See  Bir  T.  Littleton's  Case,  2  Vent  351.)  But  a  general 
devise  will  not  pass  a  trust  or  mortgage  estate  if  any  intent  appears 
to  treat  th4  property  comprised  therein  in  a  manner  inconsistent 
with  the  nature  of  trust  property.  Thus,  where  a  testator,  having 
made  a  general  devise,  charges  the  property  comprised  in  it  with 
debts,  legacies,  annuities,  or  otherwise,  the  legal  estate  of  property 
vested  in  the  testator  as  trustee  or  mortgagee  will  not  pass  by  such 
general  devise.  (Tud.  L,  C.  Conv.  883.)  And  upon  a  limitation  of 
real  estate  in  strict  settlement,  with  a  vast  niunber  of  limitations 
over,  contingent  remainders,  executory  devises,  powers  of  jointuring, 
leasing,  raising  sums  of  money,  it  is  impossible  to  say  the  intention 
could  be  to  pass  trust  and  mortgage  estates.  {Lord  Brayhroke  v. 
InsJdp.) 

The  practice  is  to  insert  the  following  restrictive  clause  in  a  general 
devise,  ^  except  any  estates  which  may  be  vested  in  me  upon  any 
trust  or  by  way  of  mortgage,"  and  to  devise  these  to  trustees  '*  subject 
to  the  equities  affecting  the  same  respectively." 


Undue  Ififluence. 


HtTaUEHlN    V.    BABELEY. 

Temp.  1807. 
[14  Vebby'b  Reports,  273 ;  2  Wh.  &  Tun.  L,  C.  Eq.  547.] 
H,,  whilst  a  widow,  was  induced  by  B.  to  appoint  him  Cwe. 
her  agent  to  manage  her  affairs ;   and  she  afterwai'ds 
executed  a  voluntary  settlement  in  favour  of  B,  and  his 

Y 
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family.    H.  afterwards  married,  and  a  bill  was  filed  on 
behalf  of  herself  and  her  husband  praying  that  the  settle- 
ment might  be  set  aside. 
Decision.  It  was  decided  that  the  settlement  should  be  set  aside 

as  obtained  by  undue  influence  and  abused  confidence  in 
the  defendant  as  an  agent  imdertaking  the  management 
of  her  affairs ;  upon  the  principles  of  public  policy  and 
utility,  applicable  to  the  relation  of  guardian  and  ward. 

In  the  case  of  a  stranger,  that  is  to  say  a  person  not  standing  in 
any  confidential  or  fiduciary  relation  towards  the  donor,  equity  will 
not  set  aside  a  volontary  deed  or  donation,  however  improvident  it 
may  be,  if  it  be  free  from  the  imputation  of  fraud,  surprise,  undue 
influence,  and  spontaneously  executed  or  made  by  the  donor  with 
his  eyes  open.  And  it  is  equally  clear,  that  in  all  cases  where  it  has 
been  proved  that  a  mere  stranger,  connected  with  the  donor  by  no 
peculiar  or  fiduciary  relation  from  which  undue  influence  can  be 
inferred,  has  either  by  fraud,  surprise,  or  undue  influence,  obtained 
from  him  a  voluntary  donation,  a  Court  of  equity  will  at  once  set  it 
aside  ;  in  such  cases,  however,  the  proof  of  fraud,  surprise,  or  undue 
influence  is  completely  thrown  upon  the  donor,  for  j^rijiid/acte  the 
donation  is  valid.  (2  Wh.  &  Tud.  L.  C.  Eq.  572,  573  ;  citing  VUUrs 
V.  Beaumont,  1  Vem.  100,  and  other  cases.) 

Nobody  has  ever  asserted  that  there  cannot  be  a  pecuniary  trans- 
action between  a  parent  and  child,  the  child  being  of  age ;  but  every 
body  will  affirm  in  this  Court  that,  if  there  be  a  pecuniary  transac- 
action  between  parent  and  child  just  after  the  child  attains  the  age 
of  twenty- one  years,  and  prior  to  what  may  be  called  a  complete 
enumcipation,  without  any  benefit  moving  to  the  cliild,  the  presump- 
tion is,  that  an  undue  influence  has  been  exercised  to  procure  that 
liability  on  the  part  of  the  child  ;  and  that  it  is  the  business  and  the 
duty  of  the  party  who  endeavours  to  maintain  such  a  transaction,  to 
show  that  that  presumption  is  adequately  rebutted  ;  and  that  it  may 
be  adequately  rebutted  is  perfectly  clear.  This  Court  does  not  inter- 
fere to  prevent  an  act  even  of  bounty  between  parent  and  child  ;  but 
it  will  take  care  (under  the  circumstances  in  which  the  parent  and 
child  are  placed  before  the  emancipation  of  the  child)  that  such  child 
is  placed  in  such  a  position  as  will  enable  him  to  form  an  entirely 
free  and  unfettered  judgment,  independent  altogether  of  any  sort  of 
controL    (Lord  Langdale,  M.  R.,  in  Archer  v.  Hudson,  7  Beay.  551.) 

Where  a  man  acts  as  guardian,  or  trustee  in  the  nature  of  a  guar- 
dian, for  an  infant,  the  Court  is  extremely  watchful  to  prevent  that 
person's  taking  any  advantage  immediately  upon  his  ward  or  catui 
que  trust  coming  of  age,  and  at  the  time  of  settling  accounts  or  dc- 


USES.  323 

11  vering  up  the  trusty  because  an  undue  advantage  may  be  taken.  It 
would  give  an  opportunity,  either  by  flattery  or  force — ^by  good 
usage  unfairly  meant,  or  by  bad  usage  imposed — ^to  take  such  an  ad- 
vantage. And,  therefore,  the  principle  of  the  C!ourt  is  of  the  same 
nature  with  relief  in  this  Court  on  the  head  of  public  utility  ;  as  in 
bonds  obtained  from  young  heirs,  and  rewards  given  to  an  attorney 
pending  a  cause,  and  marriage  brokage  bonds.  All  depends  upon 
public  utility ;  and,  therefore,  the  Court  wiU  not  suffer  it,  though, 
perhaps,  in  a  particular  instance  there  may  not  be  any  actual  unfair- 
ness. The  rule  of  the  Court  as  to  guardians  is  extremely  strict,  and 
in  some  cases  does  infer  some  hardships  :  as  where  there  has  been  a 
great  deal  of  trouble,  and  the  guardian  has  acted  fairly  and  honestly ; 
and  yet  he  shall  have  no  allowance.  But  the  Court  has  established 
that  on  great  utility  and  on  necessity,  and  on  this  principle  of 
humanity,  that  it  is  a  debt  of  humanity  that  one  man  owes  to  an- 
other, as  every  man  is  liable  to  be  in  the  same  circumstances.  (Lord 
Hardmcke,  in  Hylton  v.  Hyltcn,  2  Ves.  549.) 

There  are  certain  relations  known  to  the  law,  as  attorney, 
guardian,  trustee.  If  a  person  standing  in  these  relations  to  client, 
ward,  or  cestui  que  trusty  takes  a  gift,  or  makes  a  bargain,  the  proof 
lies  upon  him  that  he  has  dealt  with  the  other  party,  the  client, 
ward,  &c,  exactly  as  a  stranger  would  have  done,  taking  no  advan- 
tage of  his  influence  or  knowledge,  putting  the  other  party  on  his 
guard,  bringing  everything  to  his  knowledge  which  he  himself  knew. 
In  short,  the  rule,  rightly  considered,  is,  that  the  person  standing  in 
such  relation  must,  before  he  can  take  a  gift,  or  even  enter  into  a 
transaction,  place  himseK  in  exactly  the  same  position  as  a  stranger 
would  have  been  in ;  so  that  he  may  gain  no  advantage  whatever 
from  this  relation  to  the  other  party  beyond  what  may  be  the 
natural  and  unavoidable  consequence  of  kindness  arising  out  of  that 
relation.    (Lord  Brtmghamj  in  Hunter  v.  Atkins,  3  My.  &  K.  135.) 


Uses. 


anrBKEiiii's  case. 

Temp,  4  &  5  Mary. 
[Dyer's  Reports,  155a  ;  Tud.  L.  C.  Conv.  274.] 

Hebe,  Jane  Tyrrell,  a  widow,  by  bargain  and  sale  Case, 
enrolled,  granted  to  her  son  A.  all  her  lands,  &c.,  to  hold 
to  the  said  A.  and  his  heirs  for  ever,  to  the  use  of  herself 

Y  2 
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for  life,  and  after  her  decease  to  the  iise  of  A.,  and  the 
heirs  of  his  body  lawfully  bet(otten ;  and  in   default  of 
such  issue  to  the  use  of  her  own  right  heirs. 
Decision.  It  was  held  that  the  use  having  been  executed  in  A.  by 

the  statute,  the  uses  in  the  habendum  were  void. 
Hence,  there  canrvot  he  a  use  upon  a  use. 

It  will  be  remembered  that  it  is  enacted  by  the  Statute  of  Uses 
(27  Hen.  VIII.,  c.  10)  that  where  any  persons  should  stand  seised  of 
any  hereditaments  to  the  use,  confidence,  or  trust  of  any  other 
persons,  &c.,  the  persons,  &c.,  who  had  any  such  use,  confidence,  or 
trust,  should  be  deemed  in  lawful  seisin  and  possession  of  the  same 
hereditaments  for  such  estates  as  they  had  in  the  use,  trust,  or 
confidence. 

It  was  doubtless  the  intention  of  the  legislature,  by  the  Statute  of 
Uses,  to  prevent  the  creation  of  equitable  interests,  by  joining  the 
legal  to  the  equitable  estate.  This  intention,  however,  was  entirely 
overthrown  by  the  decision  of  the  Common  Law  judges,  as  in  Tyr- 
rdUs  Case,  that  there  could  not  be  "  a  use  upon  a  use  "  ;  that  is  to 
say,  if  land  were  conveyed  by  a  deed  operating  by  transmutation  of 
possession  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  to  the 
use  of  C.  and  his  heirs,  they  held  that  the  statute  would  execute  the 
use  in  B.,  but  would  not  go  any  further,  and  consequently  that  C. 
could  take  no  interest  under  the  statute.  So,  if  there  was  a  deed 
operating  without  ti-ansmutation  of  possession,  as,  for  instance,  in 
TyrreWs  (7cwe,  a  bargain  and  sale  by  A.  to  B.  to  the  use  of  C,  here  as 
B.  had  the  first  use,  to  which,  by  the  operation  of  the  statute,  the 
seisin  of  A.  was  attached,  the  Courts  of  Common  Law,  considering 
that  the  virtues  of  the  statute  were  exhausted,  held  that  B.  took  the 
legal  estate,  and  C.  took  nothing.  As,  however,  it  was  clear  that  C. 
was  intended  to  take  the  beneficial  interest,  the  Court  of  Equity, 
upon  a  bill  being  filed,  held  that  B.  was  only  a  trustee  for  C.  The 
result  of  such  decisions  was,  that  the  distinction  between  legal  and 
equitable  ownership,  which  existed  before  the  statute,  was  again 
introduced.  And  "  by  this  means,"  Lord  Harokncke  has  observed, 
"  a  statute  made  upon  great  consideration,  introduced  in  a  solemn 
and  pompous  manner,  by  this  strict  construction,  has  had  no  other 
effect  than  to  add,  at  most,  three  words  to  a  conveyance."  (Tud. 
L.  C.  Conv.  301.) 
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Usurious  Transactions. 


EABIi    OF    CHEBTEBFIELD    v.    JANSSEXT. 

T«m|7.  1760. 
[Vesey'b  Reports,  126 ;  1  Wh.  &  Tud.  L.  C.  Eq.  592.] 

A.,  at  the  age  of  thirty,  borrowed  £5000  from  B.  upon  Caae. 
the  security  of  a  bond  in  the  penalty  of  ^£20,000,  con- 
ditioned for  payment  of  £10,000  if  A,  survived  C,  his 
grandmother  (aged  seventy-eight),  from  whom  he  had 
great  expectations,  but  no  payment  whatever  to  be  made 
if  his  grandmother  survived  him.  A.  survived  C.  a  year 
and  eight  months,  and  soon  after  her  death  executed  a 
new  bond  in  the  penalty  of  £20,000  conditioned  for  pay- 
ment of  dE10,000  to  B.,  which  he  gave  to  B.  on  his  deliver- 
ing up  to  him  the  former  bond  to  be  cancelled.  The 
executors  of  A.  filed  a  bill  to  be  relieved  against  the 
latter  bond,  as  given  upon  a  usurious  contract,  and  being 
an  unconscionable  bargain.  The  Court  was  of  opinion 
that  the  contract  was  not  usurious,  and,  without  giving 
any  opinion  whether  the  transaction  was  such  as  the 
Court  ought  to  relieve  against,  as  an  unconscionable  bar- 
gain with  a  person  dealing  with  his  expectancy,  held,  that 
the  acts  of  A.,  after  the  decease  of  his  grandmother, 
amounted  to  a  confirmation  of  the  original  transaction, 
and  gave  relief  only  against  the  penalty  of  the  last  bond. 

In  the  principal  case  Lord  Chancellor  Ilardwicke,  after  describiug 
varioiLS  kinds  of  fraud  as  against  which  equity  will  grant  relief,  goes 
on  to  say  : — **  The  last  head  of  fraud  on  which  there  has  been  relief 
is  that  which  infects  catching  bargains  with  heirs,  reversioners,  or 
expectants,  in  the  life  of  the  fathers,  &c.,  against  which  relief  always 
extended.  These  have  been  generally  mixed  cases,  compounded  of 
all  or  several  species  of  fraud,  there  being  sometimes  proof  of  actual 
fraud,  which  is  always  decisive.     There  is  always  fraud  presumed  or 
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inferred  from  the  circumstances  or  conditions  of  the  parties  contract- 
ing— weakness  on  one  side,  usury  on  the  other,  or  extortion  or 
advantage  taken  of  that  weakness.  There  has  been  always  an  ap- 
pearance of  fraud  from  the  nature  of  the  bargain.  In  most  of  these 
cases  have  concurred  deceit  and  illusion  on  other  persons  not  privy 
to  the  fraudulent  agreement.  The  father,  ancestor,  or  relation^  from 
whom  was  the  expectation  of  the  estate,  has  been  kept  in  the  dark ; 
the  heir,  or  an  expectant,  has  been  kept  from  disclosing  his  circum- 
stances, and  resorting  to  them  for  advice,  which  might  have  tended 
to  his  relief,  and  also  reformation :  this  misleads  the  ancestor,  who 
has  been  seduced  to  leave  his  estate,  not  to  his  heir  or  family,  but  to 
a  set  of  artful  persons,  who  have  divided  the  spoil  beforehand.'* 

Mere  inadequacy  of  price  is  not,  in  the  absence  of  fraud,  surprise, 
and  nusrepresentation,  a  sufficient  ground  to  justify  the  Court  in 
setting  aside  a  contract  *'  There  must  be  an  inequality  so  strong, 
gross,  and  manifest,  that  it  must  be  impossible  to  state  it  to  a  man  of 
common  sense  without  producing  an  exclamation  at  the  inequality  of 
it."  (Lord  Thurlow,  in  Givynne  v.  Heaton,  1  Bro.  C.  C.  8.)  But  this 
does  not  apply  in  the  case  of  expectant  heirs,  as  bargains  with  them 
will  be  set  aside,  unless  the  purchaser  on  whom  the  ontw  frohay^i 
rests,  can  show  that  a  fuU  consideration  was  paid,  or  that  the  bargain 
was  fully  made  known  to  and  approved  by  the  person  to  whose 
estate  the  expectant  heir  hoped  to  succeed.  But  if  the  heir,  after 
being  relieved  from  his  necessities,  absolutely  and  deliberately,  and 
on  fuU  information  as  to  his  right  of  setting  aside  the  bai^gain,  con- 
firms the  transaction,  or  does  any  act  by  which  the  rights  or  property 
of  the  other  party  are  injuriously  affected,  he  will  not  be  allowed  to 
repudiate  the  bargain.     (Sm.  Man.  Eq.  94,  95.) 

It  is  enacted  by  the  31  Vict.  c.  4,  that  no  purchase  made  bond  fide 
and  without  fraud  or  unfair  dealing,  of  any  reversionary  interest  in 
real  or  personal  estate,  shall  thereafter  be  opened  or  set  aside  merely 
on  the  ground  of  undervalue.  The  Act  came  into  operation  on  the 
Ist  January,  1868. 

The  doctrines  of  equity  b&  to  the  relief  of  expectant  heirs  from  un- 
conscionable bargains  have  not  been  affected  by  the  repeal  of  the 
usury  laws,  or  by  the  alteration  of  the  law  as  to  sales  of  reversionary 
interests.  A.,  a  young  nobleman  in  his  twenty-second  year,  entitled 
to  large  property  in  the  event  of  his  surviving  his  father,  was  largely 
indebted.  The  creditor  pressed  for  payment,  and  recommended  A. 
to  apply  to  a  certain  money-lender.  The  money-lender  advanced 
enough  money  to  in  part  pay  off  the  creditor,  and  made  a  further 
advance  to  A.,  taking  by  way  of  security  his  acceptances  at  three 
months  for  the  sum  advanced  with  interest  and  discount,  together 
exceeding  the  rate  of  60  per  cent  The  acceptances  became  due,  and 
the  process  was  rex3eated,  A.  receiving  a  small  advance.  He  had  no 
professional  assistance  in  these  matters,  and  no  application  was  made 
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to  his  lather,  or  to  the  solicitors  of  the  father.  The  father  having 
died  before  the  second  set  of  bills  became  due,  the  money-lender 
commenced  actions  upon  them,  and  it  was  held  (afSrming  the  decree 
of  JFickens,  V.-C.)  that  the  actions  would  be  restrained,  and  a  decree 
made  for  the  delivery  up  of  the  bills  on  payment  of  the  sum  actually 
advanced,  and  interest  at  5  per  cenL  (Earl  of  AyUrford  v.  Morris, 
L.  R  8  Ch.  484.) 


m 

LEWIS    BOWIiES'B    CASE. 

Temp,  13  Jac  L 

f[ll  Coke's  REPORTfi,  79b.  ;  Tud.  L.  C.  Conv.  27.] 

The  foUowmg  were  among  the  chief  points  resolved  in 
this  case : — 

1.  A  tenant  in  tail  after  possibility  of  issue  extinct  shall  lUnolutions 

of  the 

not  be  punished  for  waste ;  such  tenant  has  but  an  estate  Oourt. 
for  Ufa 

2.  If  a  tenant  for  life  or  years  fells  timber,  or  pulls 
down  the  house,  the  lessor  shall  have  the  timber.  If  a 
house  falls  down  per  vim,  venti,  the  particular  tenants 
have  a  special  property  in  the  timber  to  rebuild  the 
hpuse. 

8.  A  tenant  for  life  without  impeachment  of  waste  has 
as  great  power  to  do  waste,  and  convert  it,  at  his  own 
pleasure,  as  a  tenant  in  tail  has. 

4.  When  timber  trees  are  severed  from  the  inheritance, 
either  by  act  of  the  party  or  of  the  law,  and  become 
chattels,  the  whole  property  of  them  is  in  the  tenant  for 
life  without  impeachment  of  waste. 
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GARKH    «L    COTTOH. 

Tanp.  175a 
[1  Veset's  Reports.  524 ;  1  Wh.  &  Tcd.  L.  C.  Eq.  751.] 
Case.  G.  was  tenant  for  ninety-nine  years,  if  he  should  so 

long  li¥£,  without  impeachment  of  uxiste,  excepting 
voluntary  tcaste  ;  remainder  to  trustees  to  preserve  con- 
tingent remainders;  remainder  to  his  first  and  every 
other  son  in  tail ;  remainder  to  Sir.  J.  H.  C  in  fee.  G. 
having  been  long  married  without  having  children,  agreed 
with  Sir  J.  H.  C.  to  cut  down  timber  and  divide  the 
profits  between  them.  G.  afterwards  had  a  son  (tlie 
plaintiff)  by  another  wife,  who,  after  his  father's  death, 
when  of  age,  and  having  suffered  a  recovery,  brought  the 
present  bill  to  oblige  the  defendants,  the  representatives 
of  Sir  J.  H.  C,  to  refund  A*  1000  received  by  him  as  his 
share  of  the  timber  money,  with  interest ;  and  it  was 
held  that  they  were  entitled  to  recover  accordingly. 

As  the  chief  points  of  the  kw  i-elating  to  waste  will  be  found  in 
"  Williams  on  Real  Property  "  and  other  works  ordinarily  read  by 
law  students,  it  has  not  been  deemed  necessary  to  insert  them  here. 

By  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  it  is  enacted 
that  an  estate /or  lift  without  impeachment  of  waste  shall  not  confer 
or  l>e  deemed  to  have  conferred  upon  the  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description  known  as  equitable  waste, 
unless  an  intention  to  confer  such  right  shall  expressly  appear  by  the 
instrument  creating  such  estate  (sect.  25,  sub-sect.  3).  And  see 
sect.  25,  sub-sect  8,  as  to  the  granting  of  an  injunction  to  prevent 
any  threatened  waste. 

The  term  equitable  waste  is  not  a  happy  one,  as  this  kind  of  waste 
is  most  iH-equitable.  The  expression  voluntary  waste  is  to  be 
preferred. 


END    OP    PART    III. 


PAET    IV. 

PROBATE    CASES. 

Administration  Bond. 


IN    THE    GOODS    OF    FOWIS. 

[34  L.  J.  (P.  &  M.)  55.] 

The  Court  has  no  power  under  any  circumstances  to  Decision, 
dispense  with  an  administration  bond. 

The  Court  will  not  discharge  the  original  sureties  and  allow 
others  to  be  substituted.  (/71  the  goods  of  Stack,  L.  R.  1  P.  &  D.  76.) 
But,  in  some  exceptional  cases,  the  Court  has  dispensed  with 
sureties. 

Creditors  are  entitled  to  a  constat  of  the  personal  estate,  but  they 
have  no  right  to  the  quantum  of  security  (having  no  interest  in  the 
administration  bond),  or  to  require  the  sureties  to  justify.  {Hughes 
V.  Cook,  1  Lee,  386.) 

The  mere  fact  that  a  receiver  of  the  personal  estate  of  an  intestate 
has  been  appointed  by  the  Chancery  Division,  is  no  ground  for  dis- 
pensing with  justif}'ing  security  on  a  grant  of*  administration.  If 
the  receiver  is  appointed  for  a  temporary  purpose  only,  and  it  is  not 
clear  that  the  Chancery  Division  will  retain  its  control  of  the  estate 
after  the  grant  has  been  made,  justifying  security  will  be  required. 
{Ja^Jcson  v.  Jackson,  35,  L.  J.,  P.  &  M.  3.) 

On  a  primd  facie  case  of  a  breach  of  an  administration  bond 
being  established,  notice  in  some  form  having  been  given  to  the 
sureties,  the  Court  will  direct  the  bond  to  be  assigned  ;  unless,  on 
cause  shown,  the  proceeding  appears  to  be  wholly  frivolous  and 
vexatious.  (Brooks  v.  Brooks,  3  Sw.  &  Tr.  32.)  If  a  person  in- 
terested under  the  estate  makes  out  a  primd  facie  case  of  breach,  the 
Court  win  direct  a  rule  nisi,  calling  on  the  sureties  to  show  cause 
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why  the  bond  should  not  be  assigned.  {In  the  goods  of  Jofies,  3  Sw. 
&  Tr.  28  ;  In  the  goods  of  Young,  L.  R  1  P.  &  D.  186 ;  and  see  20  & 
21  Vict  c  77,  sec  83.) 

If  adndnistration  is  granted  to  a  person  out  of  England,  the 
sureties  must  be  resident  here.  {Be  (yBtpme,  1  Hag.  Eoc  R.  316  ; 
Herbert  v.  SkieU,  33  L.  J.  (P.  &  M.)  142.) 

If  too  laige  a  penalty  has  been  reseryed,  owing  to  a  misappre- 
hension as  to  the  value  of  the  personal  estate,  the  Court  will,  npon 
the  execution  of  a  fresh  bond  in  a  penalty  proportioned  to  the  actual 
value  of  such  estate,  order  the  original  bond  to  be  delivered  oat  to 
be  cancelled.    {In  the  goods  of  Oould,  34  L.  J.  (P.  &  M.)  105.) 


Administration  {General), 


FIELDEB    V.    HANQEBS. 

[3  Hag.  Eco.  R.  769.] 
Decision.  ADMINISTRATION  <fo  honis  Tum  to  a  feme  covert  was 
granted  to  the  representatives  of  the  husband,  an  appear- 
ance having  been  given  for,  and  administration  prayed  by 
the  next-of-kin  of  the  wife;  the  Court  directing  that, 
though  the  practice  had  been  otherwise,  such  grants 
should  for  the  future  pass  to  the  husband's  representa- 
tives, unless  it  could  be  shown  that  he  had  not  the 
interest,  but  that  the  property  belongs  to  the  wife's  next- 
of-kin. 


IN-    THE    GOODS    OF    COBSEB. 

[31  L.  J.  (P.  &  M.)  170.] 
Decision  The  next-of-kin  has  by  law  the  same  title  to  admini- 

stration as  the  widow  has,  though  under  ordinary  circum- 
stances the  practice  is  to  make  the  grant  to  the  widow. 

A  person  who  is  entitled  to  administration  as  next-of- 
kin  cannot  take  the  grant  as  a  creditor. 
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JOHN    V.    BRADBUBT. 

[36  L.  J.  (P.  &  M.)  33.] 

The  next-of-kin  are  entitled  to  administration  in  pre-  Decision. 
ference  to  creditors,  and  as  a  general  rule  will  not,  at 
the  instance  of  creditors,  be  required  to  give  justifying 

security. 

The  following  is  the  order  in  which  next-of-kin  stand  in  respect  of 
their  right  to  obtain  administration :  (1.)  Husband  or  wife.  (2.) 
Child  or  children.  (3.)  Grandchild  or  grandchildren.  (4.)  Great 
grandchildren.  (5.)  Father.  (6.)  Mother.  (7.)  Brothers  and  sisters. 
(8.)  Grandfathers  or  grandmothers.  (9.)  Nephews  and  nieces,  tmclesy 
aunts,  great  grandfathers  or  great  grandmothers.  (10.)  Great 
nephews,  great  nieces,  &c.,  all  being  equally  entitled  who  stand  in 
the  same  degree.  And  it  must  be  remembered  that  in  all  cases  the 
next-of-kin  means  the  next-of-kin  at  the  time  of  the  death  of  the 
deceasedy  not  at  the  time  of  making  the  application  for  the  giant. 
(Browne's  Prob.  Prac.  167.) 

In  the  case  of  husband  and  wife,  even  where  the  marriage  is 
Toidable,  but  has  been  unquestioned  during  their  joint  lives,  the 
survivor  is  entitled  to  administer.  (Elliott  v.  Qurr,  2  Phill.  16.) 
Where  a  wife  died  leaving  a  chose  in  action,  and  the  husband, 
administrator,  died  without  altering  the  property,  and  made  a  will, 
and  his  administrator,  with  will  annexed,  took  out  administration  de 
bonis  non  to  the  wife ;  that  administration  was  called  in  by  the  next- 
of-kin  to  the  wife  and  revoked,  the  property  not  having  been  altered 
by  the  husband.  (Kinaston  v.  Mills,  2  Hag.  Ecc.  R.  appx.  158.) 
And  after  the  death  of  the  husband,  administrator  of  his  wife,  ad- 
ministration de  bonis  non  was  granted  to  her  next-of-kin  in  preference 
to  the  husband's  representative.  (KirUinde  v.  Cleaver^  2  Hag.  Ecc.  R. 
appx.  169.)  Where  the  husband  has  survived  the  wife,  and  died 
intestate,  without  administering  to  her  estate,  his  next-of-kin  must 
constitute  themselves  his  legal  personal  representatives,  before  they 
have  any  claim  to  administer  to  the  wife's  estate.  {In  the  goods  of 
Grause,  1  Sw.  &  Tr.  146.)  In  some  special  cases  the  husband  will 
be  passed  over,  as  where  the  wife  has  been  deserted  and  has  obtained 
a  protection  order.  But  where  a  woman  whose  husband  was  last 
heard  of  in  1853  died  intestate  in  1856,  the  Court  refused  to  grant 
administration  to  her  next-of-kin  without  citing  the  husband  or  his 
representatives.    {In  the  goods  of  NichoUs,  L.  R.  2  P.  &  D.  461.) 

The  Court  will  not,  at  any  rate  without  notice,  pass  over  a  widow 
who  has  been  l^;ally  separated  from  her  husband  by  reason  of  her 
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cruelty,  in  giaatiiig  administration  to  his  estate.  (In  H^  goodM  of 
IkUr,  L.  R.  3  P.  &  D.  50.)  The  Comt  is  precluded  by  the  SI 
Hen.  8,  c  5,  &  3,  from  niaVing  a  joint  grant  of  administaratJcm  to  a 
widow  and  one  of  the  persons  entitled  in  distribntiony  even  with  the 
consent  of  the  next-of-kin  and  of  all  other  penons  entitled  in  dis- 
tribution ;  and  the  73rd  section  of  the  Probate  Court  Act  does  not 
enlarge  the  powers  of  the  Court  in  such  a  case.  (In  the  goods  of 
Browning,  2  Sw.  &  Tr.  634.)  By  the  21  Hen.  8,  c.  5,  a.  3,  however, 
administration  may  be  granted  to  the  widow  or  the  nextr^f-kin,  so 
that  the  Court  is  not  bound  to  make  the  grant  to  the  widow.  (Dew 
V.  Clark,  1  Hag.  Ecc  R.  312) ;  and  it  will,  on  sufficient  cause  ahown 
by  the  next-of-kin,  on  motion,  exercise  its  discretionary  power,  and 
grant  administration  to  such  next-of-kin  in  preference  to  the  widow. 
(In  thf  goods  of  Anderson,  3  Sw.  &  Tr.  489.) 

All  the  children  stand  in  equal  degree,  a  male,  indeed,  is  preferred 
as  being  more  capacitated  for  the  office,  but  primogeniture  gives  no 
right  {Earl  of  Warwick  v.  GretiUe,  1  Phill.  123.)  The  nearest 
relatives  of  the  minor  children  of  a  deceased  intestate  having  been 
abroad  for  many  years  without  having  communicated  with  their 
friends  in  this  country,  the  Court  permitted  the  children  to  elect 
another  person  to  take  administration  on  their  behalf  of  the  estate 
of  their  father,  without  citing  such  nearest  relatives  in  the  first 
instance.     {In  the  goods  of  Burchmortf  L.  R.  3  P.  &  D.  139.) 

With  respect  to  the  other  next-of-kin  they  take  in  their  order, 
and  it  is  the  rule  of  the  Court,  where  there  are  several  equally 
entitled,  to  make  the  grant  to  the  first  applicant,  without  requiring 
the  consent  or  renunciation  of  those  who  are  entitled  in  the  same 
degree.  The  grant  is  made  of  the  whole  administration,  and  no 
power  is  reserved  for  other  administrators  to  come  in  and  join  as  in 
the  case  of  executors.  (Browne's  Prob.  Prac.  174.)  The  Court  prefers, 
c(Eteris  parihusj  a  sole  to  a  joint  administration,  because  it  is  infinitely 
l)etter  for  the  estate  ;  administrators  must  join  and  be  joined  in  every 
act,  which  would  not  only  be  inconvenient  to  themselves,  but  what 
is  of  more  consequence,  inconvenient  to  those  who  have  demands  on 
the  estate,  either  as  creditors  or  as  entitled  in  distribution.  (Earl  of 
Wwrvpick  v.  GrevilUy  sup,)  Ceteris  paribus,  the  male  is  preferred  to 
the  female  in  a  contest  for  the  grant,  but  the  female,  when  prior 
petenSy  is  preferred  to  the  male.  {Cordeux  v.  Trasler,  34  L.  J.  (P.  & 
M.)  127.)  Of  the  two  rules  for  the  guidance  of  the  discretion  of  the 
Court  in  granting  administration,  where  parties  in  equal  degree  dis- 
pute it,  viz.,  that  **  eateris  paribus^  the  male  is  preferred  to  the 
female,"  and  "  the  grant  will  follow  the  majority  of  interests,"  the 
latter  is  the  more  stringent  {IredaU  v.  Ford,  1  Sw.  &  Tr.  305) ;  and 
the  Court  refused  to  grant  administration  to  a  person  not  having  any 
interest  in  the  estate,  merely  because  the  next-of-kin  had  agreed  to 
renounce  in  his  favour.     {In  Uu  goods  of  Blake,  36  L.  J.  (P.  &  M.) 
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91).  Where  administration  is  contested  by  two  persons  of  the  whole 
blood  in  equal  degree  of  relationship,  the  rule  is  to  grant  it  to  the 
one  who  unites  the  majority  of  interests ;  but  where  the  contest  is 
between  one  of  the  whole  blood  and  one  of  the  half  blood,  the  one 
of  the  whole  blood  is  to  be  preferred.  {Mercer  v.  Morland,  2  Lee, 
499.) 

Creditors  have  no  right  to  interpose  in  the  grant  of  an  administra- 
tion between  a  widow  and  the  next-of-kin  ;  the  practice  is  to  grant 
administration  to  the  widow,  unless  some  objection  exists  against 
her.  {Stretch  v.  Pynrtf  1  Lee,  30.)  But  a  creditor  may  cite  the  next- 
of-kin  to  take  administration,  or  to  show  cause  why  it  should  not  be 
granted  to  him.  (In  the  goods  of  ComJbe^  L.  R.  1  P.  &  D.  193.)  Ad- 
ministration will,  however,  not  be  granted  to  a  creditor  except  on 
condition  of  his  entering  into  a  bond  to  administer  rateably  {In  the 
goods  of  Brackenhuryy  36  L.  T.  Rep.  (N.  S.)  744)  ;  and  the  creditor 
must  previously  make  an  affidavit  of  the  date  when  the  debt  became 
due.    {Rawlinson  v.  Bwmell,  3  Sw.  &  Tr.  479). 

In  case  of  an  intestacy,  where  the  persons  who  are  sole  next-of- 
kin,  and  the  only  persons  entitled  in  distribution,  renounce  their 
title  to  administration,  the  Court  will  make  the  grant  to  a  person 
who  would  have  been  next-of-kin  if  the  sole  next-of-kin  had  been 
out  of  the  way,  although  such  person  has  no  interest.  {In  the  goods 
of  Johnson,  2  Sw.  &  Tr.  695). 

Administration  will  not  be  granted  under  the  73rd  section  of  the 
20  &  21  Vict  c.  77,  to  a  person  not  by  law  entitled  to  the  grant,  when 
the  person  who  is  entitled  to  it  is  resident  abroad  and  has  not 
received  notice  of  the  application,  unless  the  Court  is  satisfied  that 
it  is  necessary  and  convenient  that  the  grant  should  be  made :  a 
general  statement  upon  affidavit  that  "  it  is  necessary  for  the  preser- 
vation of  the  personal  estate  and  effects  of  the  deceased  that  admi- 
nistration should  be  granted,"  will  not  satisfy  the  Court,  in  the 
absence  of  such  notice.  {In  the  goods  of  Cooke^  1  Sw.  &  Tr.  267.)  If 
the  next-of-kin  ore  unable  to  agree  amongst  themselves  which  of 
them  shall  administer,  and  are  all  willing  that  such  administration 
shall  be  granted  to  a  nominee  who  has  no  interest  therein,  that  will 
not  be  a  special  circumstance  to  justify  the  Court  in  making  a  grant 
to  such  nominee  under  Section  73.  {league  v.  WhartoUy  L.  R.  2  P. 
&  D.  238). 
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Administratiofi  with  Will  annexed. 


OABBASD    V.    aABBABD. 

[L.  R.  2  P.  &  D.  238]. 

Dedflion.  The  Couit  will  not  grant  administration  with  the  will 

annexed,  to  the  residuary  legatee,  with  the  consent  of 
the  executor.  It  will  only  [except  under  special  circum- 
stances] do  so  on  the  executor  s  renunciation  of  probate, 
or  after  a  citation  has  been  served  upon  him,  upon  his 
nou-appoarance  within  the  prescribed  time. 

Administration  with  the  will  annexed  is  granted  in  all  cases 
where  a  will  exists,  and  for  some  reason  or  other  there  is  no  person 
capable  as  of  right  or  willing  to  act  as  executor.  In  selecting  the 
grantee  of  a  simple  administration  and  of  an  administration  with 
the  >vill  annexed,  the  same  principle  obtains,  viz.,  that  the  Conrt 
commits  the  charge  of  administering  the  estate  of  the  deceased  to 
the  person  who  is  most  largely  interested  in  it,  supposing,  as  common 
sense  would  suggest,  that  he  who  is  most  interested  is  most  likely  to 
discharge  this  duty  best    (Browne's  Prob.  Praa  151, 154.) 

Where  an  aged  testator  gave  instructions  that  W.  G.,  of  4,  Fins- 
buiy  Square,  watchmaker,  should  be  his  executor,  and,  on  the  death 
of  the  testator,  it  appeared  that  his  family  knew  no  one  of  that 
name,  and  that  no  such  person  could  be  found  or  heard  of  at  that 
address,  the  Court  granted  letters  of  administration  with  the  will 
annexed,  to  one  of  the  residuary  legatees,  there  being  no  appoint- 
ment of  an  executor  willing  and  competent  to  take  probate.  (In  the 
goods  of  SawteUf  2  Sw.  &  Tr.  448.)  Where  the  executor  became  a 
bankrupt,  and  was  resident  abroad,  the  Court  granted  letters  of  ad- 
ministration with  the  will  annexed,  to  one  of  the  legatees,  but  re- 
quired, before  the  letters  issued,  that  the  written  consent  of  the 
next-of-kin  and  the  persons  entitled  to  the  undisposed  residue  should 
be  brought  in  and  filed  in  the  registry.  (/?i  tfie  goods  of  Cooper,  39 
L.  J.  (P.  &  M.)  8.) 

Where  different  parties  who  arc  equally  interested  or  have  equal 
rights  claim  the  grant,  the  Court  will  use  its  discretion  in  the 
matter.  {Atkinson  v.  Bernard,  2  PhilL  316.)  But  those  who  have 
direct  interests  are  preferred  to  such  as  claim  in  a  representatiye 
character,    (fie  Middleton,  2  Hag.  £cc.  R.  60.)    The  case  of  admi- 
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niBtzation  of  a/mM  cowr€$  goods  left  unadiniiugtered  by  the  husband 
fonnsy  however,  an  exception*  {In  the  goods  of  04Uy  1  Hag.  £cc. 
B.341.) 

The  residuary  l^;atee  is  preferred  to  the  widow  or  next-of-kin, 
and  even  if  there  is  no  residue,  or  if  he  is  only  residuary  legatee  in 
trust  {Atkinson  v.  Bernard^  mp.) ;  and  notwithstanding  the  statutes 
requiring  the  grant  to  be  made  to  the  widow  or  next-of-kin. 
{LinthwaiU  v.  OaUoway,  1  Lee,  414 ;  In  the  goods  of  GUI,  sup.)  It 
seems  to  be  often  a  question  of  great  nicety  as  to  whether  or  not  a 
person  is  entitled  to  this  grant  as  a  residuary  legatee,  as  the  follow- 
ing examples  will  show  :  a  gift  to  A.  of  the  remainder  of  the  money, 
goods,  and  debts  due  to  the  testator,  after  payment  of  debts,  con- 
stitutes A.  residuary  legatee  (In  the  goods  of  Bloorttjield,  31  L.  J. 
(P.  &  M.)  119);  but  where  a  testator  left  to  A.  whatever  money 
remained  at  his  agent's,  and  also  any  money  that  might  result  from 
the  sale  of  his  effects,  it  was  held  that  A.  was  not  entitled  to  admi- 
nistration as  a  residuary  legatee.  (In  the  goods  of  (yLongklin,  L.  R. 
2  P.  &  D.  102.)  On  an  application  for  a  grant  of  administration 
with  the  will  annexed,  to  the  sole  legatee,  on  affidavit  that  the  testa- 
trix died  possessed  of  no  other  property  than  that  specifically 
described  in  the  will,  it  was  held  that,  there  being  no  residuary 
clause,  no  reason  was  shown  for  not  citing  the  next-of-kin ;  that 
they  must  be  cited,  or  that  administration  might  be  taken  limited  to 
the  property  specified  in  the  wilL  (In  the  goods  of  Watson,  1  Sw.  & 
Tr.  110.) 


DonticiL 


ENOHUr    V,     WYJLiIE. 
[10  H.  L.  Ca.  1.] 

The  law  of  the  domicil  of  a  testator  governs  questions  Deciaon. 
of  testacy  and  intestacy,  of  the  construction  of  the  will, 
and  of  the  rights  of  those  who  claim  to  be  his  next- 
of-kin. 

Beyond  all  possibility  of  question,  the  administration  of  the  per- 
sonal estate  of  a  deceased  x)erBon  belongs  to  the  Court  of  the  country 
where  the  deceased  was  domiciled  at  his  death :  aU  questions  of 
testacy  and  intestacy  belong  to  the  judge  of  the  domicil ;  it  is  the 
right  and  duty  of  that  judge  to  constitute  the  personal  representa- 
tives of  the  deceased :  to  the  Court  of  the  domicil  belongs  the  inter- 
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pretation  and  conBtruction  of  the  will  of  the  testator ;  to  determine 
who  are  the  next-of-kin  or  heirs  of  the  personal  estate  of  the  testator, 
is  the  prerogative  of  the  judge  of  the  domidl ;  in  short  the  Court  of 
the  domidl  is  the  forum  concunus  to  which  the  legatees  nnder  the 
M^ill  of  a  testator  or  the  parties  entitled  to  the  diBtribntion  of  the 
estate  of  an  intestate  arc  required  to  resort     (Lord  We$tbury,  in 
Enohin  v.  jyylie,)     The  succession  to  property  in  England  of  a 
deceased  foreigner  is  regulated  by  the  law  of  hiB  place  of  domicil  as 
it  existed  at  the  time  of  his  death  {Lynch  v.  Provinonal  Government 
of  Paragtunj,  L.  R.  2  P.  &  D.  268)  ;  but  the  Court  will  not  follow 
the  grant  of  the  country  of  domicil  when  it  would  by  so  doing  be 
acting  in  contradiction  to  the  law  of  this  countiy.    {In  the  good*  of 
the  DuicheM  (T Orleans,  1  Sw.  &  Tr.  253.)    Where,  however,  a  will  has 
been  formally  recognised  and  acted  upon  by  the  Court  of  competent 
jurisdiction  in  the  country  of  the  domicil  at  the  time  of  death,  the 
validity  of  such  will  cannot  be  litigated  here.  (Miller  v.  Jmnes,  L.  R. 
3  P.  &  D.  4.)    Before  probate  in  common  furm  of  a  foreign  will  can 
be  obtained,  it  is  necessary  to  show  either  that  the  will  has  been 
recogniged  as  valid  by  a  Court  of  the  foreign  country,  or  that  it  is  a 
valid  will  according  to  the  law  of  the  foreign  country,  and  that  the 
testator  was  domiciled  in  the  foreign  country'.     In  order  to  show- 
that  a  foreign  will  has  been  recognised  as  valid  by  a  court  of  com- 
petent jurisdiction  of  the  foreign  country  a  n&tariol  certific<ite  is  not 
sufficient ;  a  duly  authenticated  copy  of  the  act  or  sentence  of  the 
foreign  court,  recognising  its  validity,  should  be  produced.  If  probate 
is  sought  of  a  foreign  will,  originally  written  in  the  English  language, 
as  having  been  recognised  as  valid  by  the    court  of  the  foreign 
country,  a  retranslation  of  the  translation  so  recognised  in  the  foreign 
country  should  be  produced ;  but  if  probate  is  sought  of  such  a  will 
as  being  valid  according  to  the  law  of  the  foreign  country,  a  copy  of 
the  original  should  be  produced.    (In  the  goods  ofDe  Vigny,  34  L.  J. 
(P.  &  M.)  58.)    Where  a  British  subject  dies  abroad,  leaving  a  will 
executed  in  England  according  to  the  English  law,  it  is  not  material, 
since  the  24  &  25  Vict,  c  114,  to  inquire  whether  or  not  he  has 
acquired  a  foreign  domicil.    (In  the  goods  ofRippon,  32  L.  J.  (P.  & 
M.)  141.) 

Further  notes  of  cases  on  *'  Domicil "  will  be  found  under  that 
title  in  Part  V» 
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Execution  of  Will. 


SWEETIiAin)    v.    SWEETIiAIiD. 

[34  L.  J.  (P.  &  M.)  42.] 

The  signature  to  a  will,  required  by  the  Wills  Act,  DecUion. 
must  be  at  the  foot  or  end  of  the  whole  of  that  which  the 
deceased  intended  to  execute  as  his  will ;  if  it  is  at  the 
foot  or  end  of  a  portion  only  of  that  which  he  intended  to 
execute,  no  portion  of  the  will  is  entitled  to  probate. 


XN    THE    OOODS    OF    BEES. 

[34  L.  J.  (P.  &  M.)  56.] 

Where  the  attestation  clause  to  a  will  is  informal,  and  Decision, 
the  attesting  witnesses  identify  their  signatures  and  that 
of  the  testator,  but  have  no  recollection  of  the  circum- 
stances under  which  the  will  was  executed,  the  presump- 
tion, in  the  absence  of  evidence  to  the  contrary,  is,  that 
the  will  was  duly  executed. 


VINITECOMBE    v.    BUTLEB. 

[34  L.  J.  (P.  &  M.)  18.] 

In  questions  as  to  due  execution,  the  presumption  Decision. 
"  omnia  rite  esse  acta"  applies  with  more  or  less  force, 
according  to  the  circumstances  of  each  case.  When  there 
is  a  regular  attestation  clause,  and  the  will,  upon  the  face 
of  it,  appears  to  have  been  duly  executed,  the  Court  will 
presume  that  the  requirements  of  the  Wills  Act  have 
been  complied  with,  although  the  memory  of  the  witnesses 
may  have  failed.   When  the  attestation  clause  is  informal, 

z 
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the  pr^'STimption  is  le«s  strong,  bet  the  Ifmiwg  of  tte 
Court,  ID  fnch  a  caise,  is  not  to  allov  tlie  tesUtor*s  in- 
teiitioQ  to  be  fmstrate^i,  bj  lapse  of  time  and  &Qiiie  of 
the  mctnoffT  of  the  witnesses,  especiaDj  when  h  appears 
that  the  testator  ngned  the  p^^er,  and  the  witnesses  wei^ 
Kummoned  for  the  express  porpoee  of  witnessing  a  wilL 

But  where  the  atte^in;:  witnesses  to  a  wiH,  npoa  its  face  appear- 
ing Uf  have  been  dulj  executed,  swore  positiTelT  that  tibe  tesEfcator  bad 
n«tither  M^m^l  n<jT  acknowleilf^  hu  Fignatme  in  tlieir  presence,  and 
that  when  each  of  them  filled,  the  other  was  cot  preeeniy  the  Coort 
would  not  pr«;?nime  due  exer.ution,  from  tlie  i»tta  that  there  wss  a 
formal  att^'^tation  clan.se  to  the  will,  and  that,  pcior  to  its  exeeoticm, 
the  U-<iiUfT  had  receiverl  in^tmctiona  as  to  the  proper  mode  d  exe- 
cuting it.     (Croft  V.  Croft,  34  L.  J.  (P,  &  M.)  44.)    Where  one  of  the 
att<'^ting  witne^Hes  was  dead,  and  it  appeared  that  it  would  be  diffi- 
cult, if  not  impossible,  to  di^coTer  the  other,  and  the  onlj  parties 
interest^^d  in  the  estate  consented,  the  Conrt  granted  probate,  thoogh 
in  the  atteHtation  clan.se  it  did  not  appear  under  what  circnmstance« 
the  attestation  clause  had  been  made.  (In  the  goods  of  Hicks,  34  L.  J. 
(P.  &  M.)  30.)    But  where  there  is  no  formal  attestation  danae  to  a 
t4'.«tamcntary  paper,  and  no  affirmative  evidence  that  at  the  time  of 
execution  the  deceased's  name  was  on  the  paper,  the  mere  prodnctiosi 
of  it  to  witncflBcs  with  a  request  that  they  will  sign  it  as  a  paper,  is 
not  in  itself  sufficient  to  justify  the  Court  in  drawing  the  inference 
that  it  was  alreaily  signed  by  the  deceased.    (Fisher  v.  Popham,  L.  B. 
3  P.  &  D.  240.)    Where,  however,  the  will  of  the  deceased  bad  an 
imperfect  attcHtation  clause,  and  his  name  appeared  written  beneath 
the  signatures  of  the  attcAting  witnesses,  who  were  both  dead,  and  no 
evidence  could  1)e  given  as  to  the  order  in  which  the  signatures  were 
made,  the  Court  decreed  probate.     {In  the  goods  of  Puddephatty  L.  B. 
2  P.  &  D.  97.)    Where  the  signature  of  a  testator,  who  is  too  ill  to 
write  himself,  is  signed  in  his  presence  and  that  of  the  attesting  wit- 
nesses, by  a  third  party,  such  signature  must,  nevertheless,  be  accom- 
panied by  some  act  or  word  on  the  part  of  the  testator,  to  show  that 
it  was  made  at  his  request     {In  the  goods  o/MarshaU,  13  L.  T.  Bep. 
(N.  S.)  043.) 

A.  asked  B.  to  witness  his  will ;  he  subsequently  asked  C.  if  he 
would  sign  a  paper  (not  mentioning  its  character)  for  him,  and  said 
he  should  wish  B.  to  be  also  present  at  the  same  time.  A  few 
evenings  afterwarrls  they  met  by  appointment  A.  produced  a  paper 
from  his  pocket,  and  (alluding  to  the  death  of  his  wife)  observed, 
"You  are  aware  that  there  has  been  a  change  in  my  ciicum- 
stancea  which  involves  an  alteration  in  my  affairs."  He  then  so 
folded  the  paper  that  they  could  not  see  his  signature  or  any  other 
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writing  upon  it;  but  they  believed  they  were  signing  his  will. 
Held,  that  the  circumstances  warranted  the  presiunption  that  the 
signature  of  the  testator  was  on  the  paper  when  the  witnesses  signed, 
and  that  there  was  a  sufficient  acknowledgment  of  it.  {Beckett  v. 
Hoicef  39  L.  J.  (P.  &  M.)  1.)  The  deceased  signed  her  will  in  the 
presence  of  one  witness.  On  the  entry  of  the  second  witness  a 
person  present  directed  him  to  sign  his  name  under  the  testatrix's 
signature.  He  did  so,  and  the  second  witness  also  subscribed  the 
wilL  The  deceased  was  in  the  room,  but  said  no  word  during  the 
proceeding.  The  will  was  lying  on  the  table  open,  and  headed  in 
large  characters  with  the  words "  This  is  the  last  Will  and  Testa- 
ment," &c.  It  also  had  a  full  and  formal  attestation  clause.  Held, 
that  the  deceased  acknowledged  her  signature  in  the  presence  of 
two  witnesses.     {Inglesant  v.  Inglesanty  L.  E.  3  P.  &  D.  172.) 

A  testatrix  signed  her  will  below  the  signatures  of  the  attesting 
witnesses,  but  before  they  signed  ;  she  afterwards  executed  a  codicil, 
but  signed  it  after  the  witnesses  who  attested  it,  though  on  the  same 
occasion.  Held,  that  the  will  only  was  entitled  to  probate.  {In  ilie 
goods  ofHoskins,  32  L.  J.  (P.  &  M.)  158.)  A  testimonium  clause  was 
as  follows,  "  In  witness  whereof  I,  Martin  Hall  Mann,  have  hereunto 
set  my  hand."  The  whole  of  this  was  in  the  testator^s  writing,  and 
his  name  >vritten  as  he  usually  signed  it,  but  the  will  was  not  other- 
wise signed  by  him.  Held,  that  the  will  was  duly  executed,  the 
signature  being  placed  '^  among  the  words  of  the  testimonium  clause," 
within  the  meaning  of  the  15  Vict.  c.  24.  {In  the  goods  of  ManUy  28 
L.  J.  (P.  &  M.)  19.)  Where  the  only  signature  of  the  deceased, 
attached  to  the  will,  was  squeezed  into  what  had  been  a  blank  space 
in  the  attestation  clause,  and  the  witnesses  were  asked  by  the  de- 
ceased to  sigi^  her  will,  but  she  wrote  nothing  in  their  presence^  nor 
did  they  or  either  of  them  notice  her  signature,  the  Court,  being 
satisfied  from  the  circumstances  of  the  case,  that  she  had  signed  her 
name  before  the  witnesses  subscribed,  decreed  probate.  {In  the 
goods  of  Huckvale,  L.  R.  1  P.  &  D.  375.)  Where  a  will  is  written  on 
seveml  sheets  of  paper  and  the  last  sheet  only  is  duly  executed, 
although  the  attesting  witnesses  did  not  observe  the  others,  the  primd 
fade  presumption  is,  that  they  all  formed  part  of  the  will  at  the  time 
of  its  execution ;  but  where  there  is  evidence  from  the  provisions  and 
structure  of  the  will  and  other  sources,  tending  to  rebut  or  confirm 
this  presumption,  the  question  must  be  decided  upon  that  evidence. 
{Marsh  v.  Marsh,  30  L.  J.  (P.  &  M.)  77.)  The  deceased  signed  his 
name,  and  the  witnesses  attested  such  signature  on  a  piece  of  paper 
upon  which  no  dispositive  part  of  the  will  was  written.  This  paper 
was  attached  by  a  string  to  the  paper  on  which  the  will  was  written, 
just  opposite  to  the  termination  of  the  writing.  On  the  evidence  of 
the  witnesses  that  the  papers,  to  the  best  of  their  belief,  were  in  the 
same  state  when  they  signed  them  ;  it  was  held  that  the  execution 
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was  valiJ.    {In  the  goods  of  Horsford,  L.  R.  3  P.  &  D.  211.)    The 
deceased  having  obtained  a  form  of  will,  lithographed  on  the  first 
side  of  a  sheet  of  foolscap  paper,  wrote  her  will  on  the  second  and 
third  sides  thereof,  terminating  near  the  bottom  of  the  third  side. 
The  fourth  side  was  blank.    The  form  was  not  filled  up  except  as  to 
the  appointment  of  executors.    The  deceased  signed  her  name  in  the 
presence  of  witnesses,  at  the  foot  of  the  lithographed  form.    Held, 
that,  as  regards  the  position  of  the  signature,  the  execution  was  valid 
within  the  15  Vict.  c.  24.     {In  (he  goods  of  Wottoii,  L.  R.  3  P.  &  D, 
159.)    The  deceased  executed  his  will  in  the  presence  of  two  wit- 
nesses, who  signed  their  names  in  his  presence,  one  opposite  the  word 
"  executors,"  the  other  opposite  the  word  "  witness."    There  was  no 
attestation  clause.    The  deceased  intended  one  of  the  witnesses  to  be 
his  executor,  and  asked  him  to  sign  his  name  in  that  character.   The 
Court  held  that  such  person  did  not  sign  the  will  exclusively  as  exe- 
cutor ;  but  that  he  also  intended  bj  his  signature  to  affirm  that  the 
deceased  executed  the  will  in  his  presence,  and  that  consequently 
the  execution  was  valid.     {Griffiths  v.  Griffiths,  L.  K.  3  P.  &  D.  300.) 
A  codicil  which  had  previously  been  signed  by  a  testatrix,  was 
signed  by  the  attesting  witnesses  in  a  sitting-room,  the  door  of  which 
was  opposite  to  the  door  of  a  room  where  the  testatrix  was  lying  in 
bed.    At  the  time  both  doors  were  open,  and  the  testatrix  might,  by 
raising  herself  in  bed,  have  seen  the  witnesses  sign.    It  did  not 
appear  that  she  had  done  so,  and  the  witnesses  neither  saw  her  nor 
heard  her  voice.    Held  that  the  codicil  was  not  duly  attested.     {In 
the  goods  of  Kellicky  34  L.  J.  (P.  &  M.)  2.)    The  deceased  executed 
her  will  in  the  presence  of  two  witnesses,  one  of  whom  signed  his 
name  thereto  ;  but  the  other,  after  writing  his  Christian  name,  was 
unable,  through  feebleness,  to  complete  his  signature.    Subsequently 
a  third  person  was  introduced,  and  the  deceased  made  her  mark  in  the 
presence  of  such  person  and  the  witness  who  had  signed  his  name.  The 
latter  traced  his  signature  over  with  a  dry  pen,  and  the  former  signed 
his  name.    Held,  that  the  execution  was  invalid  in  the  latter  case  by 
reason  that  the  witnesses  did  not  both  attest  and  subscribe  the  signa- 
ture of  the  deceased ;  and  in  the  former,  by  reason  that  one  witness 
had  no  intention,  by  writing  his  Christian  name  only,  to  subscribe 
the  will.     {In  the  goods  of  Haddock,  L.  R.  3  P.  &  D.  169.)     The 
evidence  of  one  attesting  witness  (the  other  being  dead)  proved  that 
he  was  called  into  the  room  of  the  deceased,  and  asked  by  a  third 
party,  who  had  the  will  in  his  hand  at  the  time,  to  witness  the  signa- 
ture of  the  deceased.    A  mark  or  cross  w^as  then  on  the  paper  at  the 
foot  of  the  will.    The  witnesses  signed  their  names.    The  deceased 
was  present,  and  within  hearing,  but  did  not  make  any  observation, 
and  the  will  was  not  read  to  or  by  him  in  the  presence  of  the  wit- 
nesses.   The  writer  of  the  will,  who  had  asked  the  witnesses  to  sign 
their  names,  was  not  called,  and  no  proof  was  offered  of  his  death. 
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Held,  that  the  evidence  failed  to  prove  that  the  deceased  acknow- 
ledged his  signature  in  the  presence  of  witnesses.  {Morriit  v.  Douglas^ 
L.  R.  3  P.  &  D.  1.)  The  testator,  after  signing  his  name  to  his 
will  in  the  presence  of  two  witnesses,  added  a  clause  to  it,  the  writing 
being  squeezed  into  the  space  above  and  beside  the  signature.  Im- 
mediately afterwards  the  witnesses  signed  their  names.  Held,  that 
the  testator  did  not  sign  or  acknowledge  his  signature  to  the  will  as 
containing  such  clause,  and  that  probate  should  issue  without  it  (/n 
the  goods  of  Arthur,  L.  R.  2  P.  &  D.  273.) 

To  constitute  a  subscription  by  the  attesting  witness  to  a  will, 
under  1  Vict.  c.  26,  s.  9,  the  witness,  if  he  does  not  sign  his  name, 
must  make  some  mark  on  the  will,  with  the  intention  that  the  mark 
shall  represent  his  signature,  as  attesting  the  execution.  {Charltmi  v. 
Hindmarchf  28  L.  J.  (P.  &  M.)  132.)  An  attesting  witness  must 
himself  subscribe  the  will ;  but  it  is  not  essential  that  the  witness 
should  sign  his  own  name,  provided  it  is  clear  that  his  subscription 
is  intended  as  an  act  of  attestation.  The  name  of  A.,  an  attesting 
witness  to  a  will,  was,  at  his  request,  subscribed  by  B.,  who  was 
present  at  the  execution.  Held,  that  as  A.  had  not  subscribed,  and 
6.'8  subscription  was  not  intended  as  an  act  of  attestation,  the  will 
was  not  duly  executed.  {In  tJie  goods  of  Duggins,  39  L.  J.  (P.  & 
M.)  24.) 


Executor  according  to  the  Tenor. 


IN*    THE    GOODS    OF    ADAMSON. 

[L.  R.  3  P.  &  D.  253.] 
In  order  to  constitute  one  an  executor  according  to  the  Decision. 
tenor  of  a  will,  it  must  appear,  on  a  reasonable  construc- 
tion thereof,  that  the  testator  intended  that  he  should 
collect  his  assets,  pay  his  debts  and  funeral  expenses,  and 
discharge  the  legacies  contained  in  such  will. 

Although  no  executor  be  expressly  nominated  in  the  will  by  the 
word  tJxcaXor,  yet,  if  by  any  wonl  or  circumlocution  the  testator  re- 
conmiend  or  commit  to  one  or  more  the  chaige  and  office,  or  the 
rights  which  appertain  to  an  executor,  it  amounts  to  as  much  as  the 
ordaining  or  constituting  him  or  them  to  be  executors.  (Swinb.  pt.  4, 
8.  4.  pL  3.) 

If  certain  persons  are  directed  to  pay 'debts,  funeral  expenses,  and 
expenses  of  probate^  they  are  executors  according  to  the  tenor  (i^ 
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Frkjy  1  Hag.  Ecc.  R.  80) ;  but  not  if  they  are  dii-ected  to  jmy  thetu 
out  of  a  particular  fund  {In  the  Good*  of  Toany,  3  Sw.  &  Tr.  562).  A 
testatrix  appointed  A.  her  executrix,  "  only  requesting  "  that  B.  &  C. 
would  act  for  or  with  A  Held,  that  B.,  who  alone  survived  the 
testatrix,  was  executor  according  to  the  tenor.  {In  the  goods  of  Brown, 
26  W.  R  431.)  Where  M.  duly  executed  a  testamentary  paper  in  the 
form  of  a  letter,  beginning  "  My  dear  Eliza,"  and  containing  full  in- 
formation as  to  the  amount  of  her  property,  with  full  directions  as  to 
how  she  wished  it  to  be  disposed  of,  and  concluding  with  these 
words  :  ^  I  know  of  nothing  else,  my  dear  Eliza,  to  trouble  you  with, 
and  trust  that  this  wili^  not  involve  you  in  much,"  the  Court  decreed 
probate  of  the  paper  to  Eliza,  as  executrix  according  to  the  tenor. 
{In  the  goods  of  Maiily,  3  Sw.  &  Tr.  56).  So,  where  A.  appointed 
B.  &  C.  trustees  to  dispose  of  his  effects  as  they  thought  fit,  and  to 
receive  his  life  assurance  for  the  benefit  of  his  two  sons,  it  was  held  that 
they  were  executors  according  to  the  tenor.  (In  the  goods  of  GaUy  18 
L.  T.  Rep.  (N.  S.)696.) 

A  mere  direction  to  a  legatee,  to  pay  the  funeral  expenses  out  of  his 
legacy,  will  not  constitute  him  executor  according  to  the  tenor.  {In 
the  goods  of  Smith,  34  L.  J.  (P.  &  M.)  15.)  When  the  whole  personal 
property  is  left  to  a  trustee  on  trust  for  a  specific  purpose,  and  no 
executor  is  named  in  the  will,  such  trustee  is  not  entitled  to  probate 
as  executor  according  to  the  tenor.  {In  the  goods  of  Jones,  2  Sw.  & 
Tr.  155).  The  deceased,  in  her  will,  appointed  E.  H.  her  sole 
trustee,  and  directed  that  he  should  be  paid  as  an  attorney,  the  same 
as  if  he  had  not  been  a  trustee.  Held,  that  he  was  not  an  executor 
according  to  the  tenor.  {In  the  goods  of  Lowry,  L.  R.  3  P.  &  D.  157.) 
A  testatrix,  a  married  woman,  made  her  will  in  exercise  of  a  power. 
The  will  commenced,"!  direct  the  trustees  under  my  marriage 
settlement  to  pay,"  &c. ;  it  then  set  out  several  legacies,  and  disposed 
of  the  residue  of  the  trust  fund,  and  concluded  thus  : — "  And  I  give 
the  said  trustees  all  necessary  powers  of  sale,  and  power  to  mortgage 
all  or  any  part  of 'my  said  property,  the  more  effectually  to  carry  this 
my  will  into  execution."  Held  that  the  trustees  were  not  executors 
according  to  the  tenor.  {In  the  goods  of  Fraser,  40  L.  J.  (P.  &  M.)  9.) 
The  universal  legatee  of  a  testamentary  paper  is  entitled  to  ad- 
ministration with  the  will  annexed,  but  not  to  probate  as  executor 
according  to  the  tenor.  {In  the  goods  of  Oliphant,  1  Sw.  &  Tr.  525.)  A 
testator  by  his  will  gave  several  specific  legacies,  but  did  not  dispose 
of  the  residue  of  his  personal  estate.  He  appointed  his  daughter 
executrix  for  all  property  not  named  in  his  will,  and  two  other 
persons  to  be  joint  trustees.  The  Court  refused  to  grant  probate  of 
the  will  to  the  daughter  as  executrix  thereof.  [In  the  goods  of  Wake- 
Jiam,  L.  R.  2  P.  &  D.  295.) 
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Executors  and  Administrators. 


QRAKT     r.     QRAITF. 

[L.  R.  2  P.  &  D.  8.] 

The  testatx)r  appointed  as  executor  to  his  will  his  Case, 
nephew  A.  B.  At  the  time  of  the  execution  of  the  will 
there  was  living  a  son  of  the  brother  of  the  testator  of  that 
name,  with  whom,  however,  the  testator  was  not  on  terms 
of  intimacy.  There  was  also  a  person  of  the  same  name, 
who  was  the  nephew  of  the  testator's  wife,  who  had  lived 
with  him  for  many  years,  and  had  latterly  managed  his 
business. 

Where  a  word  is  used  in  a  will  as  part  of  a  description  Deciaion. 
of  a  person  specified  by  name,  and  is  applicable  to  persons 
so  named  in  an  ordinary  and  popular  sense,  as  well  as  in 
a  strict  and  primary  sense,  an  ambiguity  is  raised,  and 
the  Court  may  receive  evidence  of  the  circumstances  in 
which  the  testator  was  placed  when  he  executed  his  will, 
and  of  the  sense  in  which  he  was  accustomed  to  use  the 
word,  in  order  to  ascertain  the  person  indicated. 

Where  a  testator  in  India  included  amongst  the  persons  he  ap- 
pointed executors  of  his  will,  a  firm  in  England  of  C.  &  Co.,  consist- 
ing of  four  members,  which  firm  had  subsequently,  prior  to  his 
decease,  been  dissolved  and  re-formed,  and  finally  dissolved,  it  was 
held  that  the  appointment  was  of  the  firm  individually,  not  col- 
lectively, and  that  each  of  the  members  was  entitled  to  be  joined 
in  the  probate.  {In  the  goods  of  Femitj  6  No.  of  Ca.  657.)  A 
testator  appointed  to  be  one  of  his  executors  **  Perceval  ,  of 

Brighton,  Esq.,  the  father.''  Held,  that  evidence  was  admissible  to 
ascertain  who  was  the  person  designated,  and  probate  was  granted 
to  a  Mr.  William  Perceval  Boxall,  a  friend  of  the  testator.  (In  ike 
goods  of  De  Rosaz,  36  L.  T.  Rep.  (N.S.)  263.)  But  where  the  testator 
appointed  as  one  of  his  executors  Francis  Courtenay  Thorpe  of  H.^ 
gentleman,  and  there  was  living  a  boy  of  twelve  years  of  age  of  that 
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name,  the  Court  refused  to  admit  evidence  to  show  that  the  tei*tator 
intended  the  father  of  the  boy,  whose  name  was  Francis  Cc/thei 
Thorpe ;  althuu^i^h  the  boy  was  the  fini  named  of  thru  executors, 
with  the  two  others  of  whom  tiie  father  had  previously  been  a^ked 
by  the  testator  to  act  as  executor,  and  although  the  third  executor 
was  described  in  the  will  as  J.  T.  tht  younger.  (In  the  goods  of  Peel, 
L.  R.  2  P.  &  D.  46.) 

Wliere  the  executor  named  in  a  will  is  a  corporation,  aggregate 
administration  with  the  will  annexed  will  be  granted  to  their 
syndic,  i.e.,  a  person  specially  appointed  by  the  corporation  for  the 
purpose.     {In  tht  goods  of  Darkey  29  L.  J.  (P.  &  M.)  71.) 

The  Court  cannot  pass  over  an  executor  by  reason  of  his  bad 
character  only  ;  he  must  also  be  resident  out  of  the  United  Kingdom 
at  the  time  of  the  death  of  the  deceased  ;  in  which  case  administra- 
tion may  be  granted  under  sec.  73  of  20  &  21  Vict  c,  77,  to  some 
other  person,  with  such  limitations  as  the  Court  may  think  fit  {In 
the  goods  of  Siivison,  L.  R.  3  P.  &  D.  48.) 

The  power  of  an  administrator  commences  upon  the  grant  of  the 
letters  of  administration.  (JFanhford  v.  JPankford,  1  Salk.  299) ; 
while  an  executor  derives  his  authority  from  the  will,  and  is  in 
legal  possession,  from  the  time  of  the  death.  {Smith  v.  MiUes,  1  T.  R. 
480.) 


Jurisdiction  of  tlie  Court. 


CAMPBELL    f.    LUCY. 

[40  L.  J.  (P.  &  M.)  22.] 

Decision.  TiiE  Court  has  DO  jurisdiction  under  the  20  &  21  Vict, 

c.  77,  s.  Gl,  to  determine  the  validity  of  a  will  in  respect 
of  realty,  unless  tlie  same  will  which  regulates  the  dis- 
position of  the  personalty  also  regulates  that  of  the 
realty. 


IN    THE    GOODS    OF    BOOTLE. 

[L.  R.  3  P.  i&  D.  177.] 

CHj:e.  The  deceased  by  his  will  ordered  his  debts  to  be  paid^ 

and  a  portion  of  his  real  estate  to  be  sold,  and  out  of  the 
proceeds  thereof  certain  legacies  to  be  paid.    All  his  other 
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tenements  or  hereditaments  whatsoever^  in  remainder  or 
expectancy,  he  gave  and  devised  unto  his  son  and  daughters 
in  equal  proportion.  No  direct  reference  was  made  to 
personal  estate. 

It  was  held  that  the  Couit  has  no  jurisdiction  to  grant  Decision, 
probate  of  such  a  will 

The  Court  will,  however,  grant  probate  of  a  will  disposing  of 
realty  only,  if  an  executor  be  appointed  therein,  even  if  he  should 
renounce.     {In  the  goods  of  Jordan,  37  L.  J.  (P.  &  M.)  22.) 

The  testator  gave  all  liis  property  to  his  wife,  and  appointed  her 
executrix.  The  heir-at-law  and  sole  next  of  kin  took  proceedings  in 
the  Chancery  Division  to  have  the  executrix  declared  a  trustee  for  him 
on  the  ground  of  fraud.  Held,  that  the  matter  was  within  the 
exclusive  jurisdiction  of  the  Court  of  Probate.  (Meluish  v.  Milton, 
L.  R.  3  Ch.  D.  27.) 

The  Court  will  not  grant  probate-  of  a  document  which  purports 
to  deal  only  with  property  out  of  its  jurisdiction,  or  letters  of  ad- 
ministration, where  the  only  property  of  which  a  person  died 
possessed  is  not  in  this  country,  unless  the  deceased  is  domiciled 
here  at  tPe  time  of  his  death.  (In  the  goods  of  JVinter,  30  L.  J. 
(P.  &  M.)  56  ;  In  the  goods  ofFittack,  32  L.  J.  (P.  &  M.)  157.)' 


Limited  Grants. 


IK    THE    aOODS    OF    DODOBON. 

[28  L.  J.  (P.  &  M.)  116.] 

It  is  a  rule  that  general  letters  of  administration  cannot  Deciaioo. 
be  gi-anted  to  a  person  having  an  interest  only  in  part  of 
the  effects  of  the  deceased,  but  the  grant  must  be  limited 
to  that  part. 

Grants  whether  of  probate,  of  administration  with  a  will  annexed, 
or  of  simple  administration,  are  of  various  kinds,  from  the  geneml 
grant  which  places  the  grantee  fully  in  the  position  of  the  deceasecl, 
to  those  which  limit  his  representation  to  a  small  fraction,  as  it  were, 
of  the  deceased's  rights  or  liabilities.  The  first  are  called  general 
grants,  the  latter  limited  grants,  as  these  grants  only  represent  the 
deceased  to  a  certain  extent,  the  residue  of  the  representation  ia 


346  PROBATE    CASES, 

conUiined  in  a  giant  of  the  rest  of  his  property  {caieroratii).  Some- 
times the  general  or  undefined  grant  is  made  first,  then  it  is  made  as 
a  grant  of  the  representation  of  the  deceased,  save  and  except  some 
distinct  portion  ;  the  representation  in  either  case  jMissing  away,  as  it 
were,  in  different  directions.  Limited  grants  may  be  divided  into 
three  classes,  viz.,  those  which  limit  the  representation :  (1.)  In  estate  ; 
e,g.,  to  a  trust  or  other  particular  fund ;  to  a  married  woman's 
property  disposed  under  a  power  ;  de  bonis  (t.e.,  where  an  executor 
or  admimstrator  has  died  leaving  his  deceased's  property  partly  or 
wholly unadministered.)  (2.)  Jn  time;  e.g.y  till  a  will  be  found; 
durante  absentia;  durante  minoritate;  durante  dementia;  pendente 
lite»  (3.)  To  a  particular  object;  e.g.,  ad  litem,  limited  to  recover 
certain  sums,  to  substantiate  proceedings  in  Chancery ;  to  the  receipt 
of  dividends  in  the  English  funds  ;  to  assign  a  term  ;  to  collect  the 
goods  of  the  deceased  (ad  coUigenda  bona) ;  to  deal  with  a  sum  set 
apart  to  meet  two  legacies.    (Browne's  Prob.  Prac.  214,  et  seq.) 

The  Court  will  grant  administration  to  a  cestui  que  trust,  of  a  trust 
fund  limited  to  that  trust,  when  the  trustee  in  whose  name  the  fund 
stands  is  dead,  and  is  without  a  personal  representative,  the  parties 
entitled  to  represent  the  deceased  trustee  having  been  first  cited ;  and 
when  there  are  several  parties  interested  in  the  fund,  the  grant  will  be 
limited  to  the  interest  of  the  cestui  que  trust  making  the  application, 
unless  the  other  cestuis  que  trust  assent  to  the  grant  extending  to  their 
respective  interests.    {Pegg  v.  Chamberlain,  1  Sw.  &  Tr.  527.) 

In  making  a  grant  limited  to  the  property  of  a  married  woman 
where  there  is  a  power  before  the  Court,  and  an  averment  that  a 
testamentary  paper  was  made  in  pursuance  of  a  power,  the  Court 
is  bound  to  grant  probate,  and  thereby  to  leave  it  to  the  com- 
petent Court  of  construction  to  decide  whether  the  testamentary 
paper  is  a  due  execution  of,  or  operative  under  the  power.  (De 
Chatdain  v.  De  Pontigny,  1  Sw.  &  Tr.  411.)  In  Ledgard  v.  Garland 
(1  Curt.  286),  the  Court  granted  probate  to  the  executors,  limited 
to  the  settled  property  and  all  accumulations  over  which  the 
deceased  had  a  disposing  power,  and  which  she  had  disposed  of.  (And 
see.  In  the  goods  of  Thrippleton,  infra,) 

An  executor  taking  probate  of  the  will  of  an  executor  becomes 
executor  of  the  will  of  the  first  testator,  and  cannot  renounce  probate 
of  the  first  will  and  take  probate  of  the  second.  {In  the  goods  of 
Perry,  2  Curt  655.)  And  the  executrix  of  an  executor  is  entitled 
to  an  administration  cum  testamento  annexo  in  preference  to  the 
widow  of  the  original  testator.    {Thomcu  v.  Baker,  1  Lee,  341.) 

If  an  administrator  die,  leaving  part  of  the  goods  unadministered, 
the  rules  respecting  original  grants  apply  ;  for  instance,  where  theie 
is  a  will  which  appoints  a  residuary  legatee,  such  person  has  pre- 
cedence and  is  entitled  to  a  grant  de  bonis  non,  (Browne's  Probate 
Practice,  221.)    But  the  Court  has  a  discretion  in  the  matter^  and. 
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on  sufficient  grounds  shown,  will  depart  from  the  general  practice, 
by  which  a  party  originally  entitled  in  distribution  is  preferred,  in 
making  a  grant  de  hmiia  fum,  to  a  party  having  a  derivative  interest, 
e.  g.f  the  personal  representative  of  the  next  of  kin,  and  will  make  the 
grant  to  the  latter.  {In  the  goods  of  Carry  L.  R.  1  P.  &  D.  291).  The 
Court  is  not  obliged  to  grant  administration  de  bonis  non  to  the 
person  havin^j  the  largest  interest  in  the  personal  property  of  the 
intestate.  (Cardale  v.  Harvey,  1  Lee,  177.)  Where  a  female,  having 
taken  administration  to  an  estate  as  a  creditor,  married,  and  died 
after  having  got  in  a  considerable  portion  of  the  estate,  and  paid 
some  of  the  debts,  but  did  not  set  apart  any  particular  fund  in  pay- 
ment of  her  own  debt,  it  was  held  that  the  husband  was  not  entitled 
in  his  own  right  as  a  creditor,  but  only  as  the  representative  of  his 
wife,  to  take  administration  of  the  unadminijstered  effects  of  the  de- 
ceased. {In  the  goods  of  Risdon,  L.  R  1  P.  &  D.  637.)  A  joint 
grant  of  administration  de  bonis  non  may  be  made  under  20  &  21 
Vict,  c  77,  sec.  73,  to  a  next  of  kin  by  a  person  entitled  in  distribu- 
tion, the  next  of  kin  consenting  to  the  grant,  and  there  being 
special  circumstances  rendering  such  joint  grant  convenient.  {In 
(he  goods  of  Grundy,  L.  R  1  P.  &  B.  459.)  Limited  administration 
de  bonis  non,  with  the  will  annexed,  will  not  generally  be  granted  to 
a  legatee ;  the  persons  entitled  to  a  general  grant  should  be  first 
cited,  and  if  they  do  not  take  administration,  the  legatee  will  be  en- 
titled to  a  general  grant.  {In  the  goods  of  Watts,  29  L.  J.  (P.  &  M.) 
108.) 

A  will  in  existence  after  the  testator's  death,  being  accidentally  lost 
and  the  contents  unknown,  administration,  limited  till  the  will 
found,  was  granted  (on  justifying  securities)  to  the  widow  alone, 
with  a  minor  daughter,  entitled  in  distribution  {Re  Campbell,  2  Hag. 
£cc.  R.  555).  And  in  another  case,  administration  was  granted  to  a 
widow  till  a  will  should  appear,  in  preference  to  the  grant  of  a 
simple  administration  to  a  brother.  {Lloyd  v.  Lloyd,  2  Lee,  321.) 
And  where  the  will  of  a  married  woman,  made  with  the  husband's 
consent,  was  lost,  probate  was  granted  of  a  draft,  limited  till  the 
finding  of  the  will,  and  also  to  such  personalty  as  was  disposed  of  by 
the  draft.     {In  the  goods  of  Thrippletan,  35  L.  T.  Rep.  (N.  S.)  909.) 

By  the  ecclesiastical  law  there  is  a  distinction  between  infancy  and 
minority.  Infancy  continues  up  to  the  age  of  seven  ;  minority 
commences  on  completion  of  the  latter  age,  and  continues  until  the 
age  of  twenty-one.  In  the  case  of  an  infant  a  guardian  is  assigned 
by  the  Court,  but  a  minor  may  elect  his  own  guardian.  If,  however, 
there  are  several  executors,  and  any  one  of  them  be  of  age,  the  latter 
can  execute  the  will,  and  there  is  no  necessity  to  grant  administra- 
tion durante  minoritate.  If  the  person  entitled  to  administration 
be  a  minor,  administration  is  granted  to  some  person  to  act  for  him 
until  he  attains  the  age  of  tweuty-one.    Upon  attaining  such  age  he 
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may  act  for  himself,  and  the  grant  of  administration  to  the  appointee 
of  the  Court  expires.  (Browne's  Prob.  Prac.,  228.)  Where  an  in- 
testate left  a  widow  and  an  infant,  and  the  widow  took  out  ad- 
ministration, but  became  lunatic,  administration  was  also  granted  to 
the  aunt  of  the  infant,  for  the  use  and  benefit  of  the  widow  and 
infant,  during  the  incapacity  of  the  widow  and  the  minority  of  the 
infant.     {In  the  goods  ofBinfidd,  1  Lee,  625.) 

The  grant  of  administration  durante  dementia  is  in  the  discretioa 
of  the  Court ;  no  party  being  of  right  entitled  to  it.  {In  the  goods  of 
SovLthmeady  3  Curt.  28.) 

If  a  sole  executor  or  administrator  becomes  limatic,  a  limited  grant 
is  usually  made  to  his  committee  for  his  use  and  benefit  during  his 
lunacy.    {Alford  v.  Alford^  Dea.  &  Sw.  322.) 

In  case  of  dispute  as  to  the  right  to  administer,  the  Court  baa 
power  to  grant  administration  pendente  lite,  but  this  will  not  be  done 
except  under  special  circumstances.  {Walker  v.  fVooUaeUm,  2  P. 
Wms.  589  ;  Northey  v.  Cock,  1  Add.  329 ;  Sutton  v.  Smith,  I  Lee, 
207.)  But  the  Court  will  appoint  an  adxsnmatrBioi pendente  lite  in  all 
cases  in  which  the  Chancer}'  Division  will  appoint  a  receiver.  {BeUew 
V.  Bdlew,  34  L.  J.  (P.  &  M.),  125)  ;  even  if  a  receiver  has  been  ap- 
pointed. {Tichbome  v.  TicJihorne,  L.  R.  1  P.  &  D.  730.)  The  Court 
has  power,  under  20  &  21  Vict  c  77,  s.  70,  to  appoint  an  administra- 
tor pendente  lite  in  contested  testamentary  and  administration  suite 
on  the  application  of  a  person  who  is  a  party  to  such  suit.  In  an 
administration  suit,  which  was  likely  to  be  protracted,  the  Court 
appointed  an  administrator  pendente  lite,  at  the  instance  of  a  creditor 
who  was  not  a  party  to  the  suit  {Id,)  But  such  an  administrator 
would  not,  as  a  rule,  Ije  appointed  where,  in  a  testamentary  suit, 
there  is  no  dispute  as  to  the  appointment  of  the  executors,  and  one 
of  them  is  willing  to  act.  (Mortimer  v.  PavU,  39  L.  J.  (P.  &  M.)  47.) 
In  a  testamentary  suit,  the  Court  pronounced  for  the  will,  and 
probate  was  delivered  out  to  the  executors,  the  defendants;  the 
plaintiff  appealed,  and  pending  the  appeal  the  executors  were  unable 
to  make  such  a  title  to  certain  leasehold  property,  part  of  the  testa- 
tor's estate,  as  the  purchaser  was  entitled  to  require ;  the  Court,  under 
these  circumstances,  and  no  one  opposing,  allowed  the  executors  to 
bring  in  the  probate,  and  made  to  them  a  grant  of  administration  pen- 
denU  lite.  {Wright  v.  Rogers,  40  L.  J.  (P.  &  M.)  8.)  But  this  kind 
of  administration  is  not  usually  granted  to  either  of  the  contesting 
parties.  {Stratton  v.  Ford,  2  Lee,  49) ;  although  it  may  be  granted 
to  their  nominees  jointly.  {Hellier  v.  Hellier,  1  Lee,  281) ;  and  where 
the  interest  of  one  party  is  certain,  his  nominee  is  preferred.  {Bond 
V.  Bond,  1  Lee,  333.)  As  soon  as  the  suit  is  concluded,  the  adminis- 
trator j>en(2en(«  lite  is  functus  officio,  so  far  as  the  duties  of  administra- 
tor are  concerned,  save  and  except  paying  over  to  the  proper  person 
all  that  he  has  received  in  his  character  of  administrator.  {Re  Graves, 
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1  Hag.  Ecc.  R.  313.)  When  all  the  issues  in  a  suit  have  been  found 
for  the  executor  propounding  a  will,  if  an  administrator  pendente  lite 
has  been  appointed,  the  regular  course  is  not  to  move  to  discharge 
him,  but  to  take  out  probate  and  call  on  the  administrator  to  show 
cause  why  his  grant  should  not  cease.  (Duprez  v.  Veret,  20  L.  T. 
Rep.  (N.S.)  331.) 

The  grant  of  letters  of  admimstration  ad  litem  makes  the  grantee 
complete  representative  of  the  estate  to  the  extent  of  the  authority 
which  the  letters  purport  to  confer,  and  a  decree  against  such  grantee 
is  therefore  binding  upon  any  one  who  may  afterwards  take  out 
general  administration  to  the  estate.  {Davis  v.  Chanter,  2  Phillips, 
545.)  A  grant  of  administration  to  carry  on  proceedings  in  Chancery 
liaving  lawfully  issued,  and  being  still  in  force,  tlie  Court  will  not 
revoke  it  in  order  that  a  general  grant  may  be  made  to  the  party 
who  in  the  first  instance  would  have  been  entitled  thereto.  The 
proper  course  is  to  supplement  the  limited  grant  with  a  grant  of 
administration  of  the  rest  of  the  goods  of  the  deceased.  (In  the 
goods  of  Broion,  L.  R.  2  P.  &  D.  455.) 

Where  there  are  no  next  of  kin,  creditors,  or  other  person  applicant 
for  the  administration,  the  Court  has  a  discretionary  power  to  grant 
administration  ad  coUigenda  bona  defuncti,  or  the  Court  may  take  the 
matter  in  hand  itself.  This  grant  is  had  recourse  to  by  the  Court 
generally  where  there  is  danger  to  the  estate  by  reason  of  the  same 
being  of  a  perishable  or  precarious  nature.  (Browne's  Prob.  Prac. 
240.)  When  a  sole  next  of  kin  refuses  to  take  administration,  the 
Court,  on  cause  shown,  will  grant  administration  ad  coUigenda  bona, 
limited  according  to  the  special  circumstances.  (In  Uie  goods  of 
Randally  2  Add.  232.)  It  was  formerly  thought  that  the  Court  would 
not  be  warranted  in  giving  an  administrator  ad  colligendum,  the 
power  to  dispose  of  the  premises  and  goodwill  of  a  business.  (See 
In  the  goods  of  Clarkington,  2  Sw.  &  Tr.  381) ;  but  in  a  recent  case, 
where  a  schoolmaster  died  intestate  without  known  relations,  the 
Court,  on  the  ground  that  expense  was  being  daily  incurred,  and 
that  the  value  of  the  goodwill  would  be  depreciated,  granted  admi- 
nistration ad  coUigenda  bona  to  a  creditor,  with  power  to  sell  at  once. 
(In  the  goods  of  Schwertfegen,  34  L.  T.  Rep.  (N.S.)  72.)  And  in  another 
case,  where  a  loss  to  an  estate  was  likely  to  occur  if  a  grant  of  admi- 
nistration was  delayed,  the  Court  made  a  grant  ad  coUigenda  bona  to 
a  creditor,  but  directed  that,  after  payment  of  necessary  charges,  the 
balance  should  be  deposited  in  the  registry  until  a  general  grant 
should  issue.    (Jn  the  goods  of  Stexcart,  L.  R.  1  P.  &  D.  727.) 
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Probate  in  Common  Form. 


Becision. 


KINGKS    FBOCTOB    v. 

[3  Hag.  Ecc.  B.  221.] 

If  there  is  proof  either  ia  the  paper  itself,  or  from  clear 
evidence  dehors,  1st,  that  the  writer  intended  to  convey 
the  benefits  by  it,  which  will  be  conveyed,  if  the  paper  be 
considered  testamentary  ;  2ndly,  that  death  was  the  event 
to  give  it  effect,  an  instrument,  whatever  be  its  form,  may 
be  admitted  to  probate. 

The  test  of  the  testamentary  character  of  a  paper  is,  is  it  re- 
vocable ?  if  it  is  irrevocable  it  is  no  testament,  as  it  mnst,  in  that 
case,  clearly  have  an  immediate  effect,  and  the  essence  of  a  will  is, 
that  it  is  ambulatory  during  the  lifetime  of  the  maker.  The  rale 
seems  to  be,  that  if  a  paper  purports  of  itself  to  be  testamentary,  the 
party  who  opposes  its  admission  to  probate  must,  in  order  to  get  rid 
of  it,  show  to  the  Court  that  it  was  not  made  ammo  testandi  ;  if  the 
purport  be  equivocal,  it  must  be  shown  by  the  party  setting  it  up, 
that  it  was  made  animo  testaTidi.    (Browne's  Prob.  Prac  11, 12.) 


RE    DYER. 

[1  Hao.  Ecc.  R  220.] 

Decision.  By  granting  probate  in  common  form  on  affidavits,  the 

Court  does  not  preclude  anyone  interested  in  the  pro- 
perty from  contesting  the  paper  at  a  future  period. 


DeoiBioii. 


IiEMAOE    V.    GOODBAK. 
[L.  R.  1  P.  &  D.  57.] 

If  a  subsequent  testamentary  paper  is  only  partly  in- 
consistent with  one  of  earlier  date,  the  earlier  instrument 
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is  osly  rexroked  as  to  those  parts  where  it  is  inconsistent^ 
and  both  papers  are  entitled  to  probate. 

Where  there  are  two  testamentaiy  papers,  each  pro- 
fessing in  form  to  be  the  last  will  of  the  deceased,  the 
Court,  in  determining  whether  one  or  both  are  entitled  to 
probate,  must  be  guided  by  the  consideration,  not  whether 
the  testator  intended  them  both  together  to  form  his  will, 
but  what  dispositions  of  his  property  he  designed  to 
revoke  or  to  retain. 


IS    THE    OOODS    OF    BBEWIS. 

[33  L.  J.  (P.  &  M.)  124.] 

In  order  that  an  unexecuted  paper  writing  may  be  in-  Dedaon. 
corporated  in  a  will,  it  must  be  so  described  in  .the  will  as 
to  leave  no  doubt  in  the  mind  of  the  Court  that  it  is  the 
paper  writing  referred  to. 


YJMX    BTRAIJBENZEE    v.    l/LONCK. 
[32  L.  J.  (P.  &  M.)  21.] 

In  order  that  a  testamentary  paper  duly  executed  may  BeciBion. 
incorporate  another,  it  must  refer  to  it  as  a  written  docu- 
ment then  existing,  in  such  terms  that  it  may  be  ascer- 
tained.   The  identity    may    be    ascertained   by  aid  of 
evidence  of  the  surrounding  facts. 

It  will  be  seen  that  probate  is  Bometimes  granted  of  more  than 
the  actual  will,  and  that  documents  referred  to  in  the  will  become 
incoiporated  with  and  form  a  part  of  the  will,  and,  as  such,  obtain 
the  probate  of  the  Court  On  the  other  hand,  as  the  Court  grants 
probate  only  of  the  lot/Z  of  the  deceased,  it  by  no  means  follows  that 
probate  is  granted  of  the  whole  paper,  and  portions  of  the  document, 
added  by  mistake,  fraud,  or  the  like,  are  left  out,  as  forming  no 
part  of  the  testamentary  intentions  of  the  deceased.  The  points 
deducible  from  the  cases  seem  to  be  :  (1)  The  testamentary  instru- 
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ment  must  clearly  describe  the  document  proposed  to  be  incorpo- 
rated, but  the  document  may  be  identified  by  paroL  (2)  The  teata- 
mentaiy  instrument  must  describe  it  as  already  existing — if  defectiTe 
in  this,  the  fact  cannot  be  supplied  by  parol.  (3)  When  duly 
incorporated,  the  paper,  however  informal,  becomes  equally  valid 
with  the  instrument  with  which  it  is  incorporated,  but  it  mast  be 
an  operative  instrument    (Browne's  Frob.  Prac  103, 115.) 

A  testator  made  his  will  in  India,  and  deposited  it  with  a  bank  at 
Calcutta.  While  temporarily  resident  in  Scotland,  he  executed  a 
codicil,  in  which  he  referretl  in  distinct  terms  to  a  copy  of  the  wilL 
This  copy  he  produced  to  the  witnesses  at  the  time  he  executed  the 
codicil,  and  he  deposited  both  papers  in  the  hands  of  his  executor. 
Held,  that  the  copy  was  incorporated  by  the  codicil,  and  probate  of 
the  copy  will  and  the  codicil  was  granted  without  production  of  the 
original  will.  (In  the  goods  of  Mercer,  39  L.  J.  (P.  &  M.  43.)  A 
testator  wrote  his  will  on  the  first  side  of  a  half-sheet  of  paper ; 
there  was  an  unfinished  bequest  in  the  body  of  the  w^ill,  and  thU  he 
completed  on  the  back  of  the  page,  marking  by  an  asterisk  the  place 
where  the  indorsement  was  to  be  read  into  the  will ;  the  attestiag 
witnesses  did  not  see  the  indorsement,  but  there  was  evidence  that 
it  was  written  before  the  execution  of  the  will ;  the  Court  held  that 
the  indorsement  formed  part  of  the  will,  and  ordered  it  to  be  included 
in  the  probate.  (In  the  goods  of  Burty  40  L.  J.  (P.  &  M.)  26.)  Where 
four  testamentar}'^  documents  were  found  after  the  death  of  the  tes- 
tator, some  of  which  were  informal  and  imperfectly  attested,  but  not 
inconsistent  with  one  another,  it  was  held  that  they  might  all  be 
admitted  to  probate  as  one  will  {In  tlie  goods  of  Rott4m,  35  L.  T. 
Rep.  (N.S.)  518.)  The  deceased  executed  a  will,  in  which,  after 
disposing  in  legacies  of  a  small  part  of  her  property,  she  left  the  rest 
to  her  daughter  absolutely,  and  appointed  her  executrix.  She  sub- 
sequently executed  another  instrument,  w^hich  purported  to  be  her 
last  will  and  testament,  but  had  no  revocatory  clause.  By  this  she 
gave  the  whole  of  her  property  to  her  daughter  for  life,  and  made 
her  whole  and  sole  executrix.  On  the  death  of  her  daughter  ahe 
gave  legacies  to  a  larger  amount  than  in  the  first  w^ill,  but  did  not 
dispose  of  the  residue.  Held,  that  the  two  instruments  ought  to  be 
admitted  to  probate  as  together  containing  the  will  of  the  deceased. 
{In  the  goods  of  PetcheU,  L.  R.  3  P.  &  D.  153.)  A  testator  in  a  will 
made  after  his  marriage,  directed  that,  if  his  wife  should  die  without 
issue,  a  will  made  before  his  marriage  should  be  revived ;  on  his 
death,  leaving  a  widow  and  infant  children,  it  was  held  that  the 
first  will  must  be  incorporated  in  the  probate  of  the  later  wilL  (In 
the  goods  of  Baughamy  24  W.  R.  712.)  Where  documents  cannot  be 
incorporated  in  the  probate  without  considerable  expense,  as  in  the 
case  of  lengthy  deeds,  the  Court  will  sometimes  be  satisfied  with  a 
description,  on  oath,  of  such  documents,  or  will  direct  attested 
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copies  to  be  deposited  in  the  registry.  (See  In  the  goods  of  Marquis 
of  Larudoume,  32  L.  J.  (P.  &  M.)  121 ;  In  the  goods  of  Dickins, 
3  Curt  60.) 

At  the  foot  of  a  deed,  to  which  the  deceased  was  a  party,  but 
which  disposed  of  no  property  after  her  death,  the  following  docu- 
ment, duly  executed  as  a  will,  was  written  : — ^**  I  do  add  unto  my 
will  this  codicil,  hereby  revoking  any  other  codicil  or  codicils  here- 
tofore made  by  me  ;  I  constitute  and  appoint  my  said  son,  A.  G." 
(a  trustee  under  the  deed)  "my  sole  and  only  trustee  and  adminis- 
trator under  my  will."  When  the  deceased  executed  this  document, 
she  said,  pointing  to  the  deed,  "  This  is  my  wilL"  Upon  motion  for 
a  grant  of  probate  of  the  deed  and  codicil  to  A.  G.,  as  executor,  it 
was  held :  (1.)  That  the  deed,  as  it  was  not  of  a  testamentary  nature, 
was  not  entitled  to  probate.  (2.)  That  as  there  was  no  will,  A.  G. 
was  not  executor.  (3.)  That  as  the  codicil,  though  it  disposed  of  no 
property,  revoked  other  codicils,  administration  with  it  annexed 
should  be  granted  to  the  next-of-kin.  {In  the  goods  of  Hutibard,  35 
L.  J.  (P.  &  M.)  27.)  The  deceased  executed  in  the  presence  of  two 
witnesses  a  paper,  which  commenced,  "  I  have  given  aU  that  I  have," 
to  A.  and  her  two  sons.  It  contained  directions  in  what  way  the 
deceased  desired  his  property  to  be  distributed ;  but  without  any 
direct  reference  to  his  death.  There  was  evidence  that  he  executed 
it  as  his  will.  Held,  that  it  was  testamentary,  and  might  be  ad- 
mitted to  probate.  {In  the  goods  of  Coles,  L.  R  2  P.  &  D.  362.) 
Under  special  circumstances  the  Court  will  grant  probate  of  certain 
papers  forming  part  of  the  wiU  of  a  deceased,  the  other  papers,  or 
authentic  copies  thereof,  not  being  in  this  country  at  the  time,  re- 
serving power  to  the  executor  to  prove  the  other  papers  or  authentic 
copies  thereof  when  they  arrive,  and  on  an  undertaking  on  his  part 
that  he  will  do  so.  {In  the  goods  of  Roharts,  L.  R  3  P.  &  D.  110.) 
The  copy  of  a  will  may,  with  the  consent  of  the  parties  interested 
in  intestacy,  be  admitted  to  probate.  {In  the  goods  of  Entichnap,  35 
L.  T.  Rep.  (N.S.)  427.) 

The  Court  granted  probate  of  the  draft  of  a  lost  will,  being  satis- 
fied by  the  evidence  produced  that  it  was  in  existence  at  the  time 
of  the  death  of  the  testatiix,  and  that  it  had  been  either  suppressed 
or  destroyed  by  the  next-of-kin,  who  opposed  the  application  for 
probate,  and  condemned  the  next-of-kin  in  costs.  {Podmore  v. 
TVhatUm,  33  L.  J.  (P.  &  M.)  143.)  But  probate  of  the  contents  of  a 
lost  will  will  not  be  granted  unless  there  is  very  cogent  evidence 
that  such  a  will  did  exist,  and  that  it  was  in  existence  at  the  time  of 
the  death  of  the  testator.  {JFharran  v.  TVharran,  33  L.  J.  (P.  &  M.) 
75.)  Probate  will  be  granted  of  a  codicil  to  a  will,  when  the  will 
cannot  be  found,  if  the  Court  is  satisfied  by  the  dispositions  of  the 
codicil  that  the  testator  intended  that  it  should  operate  indepen- 
dently of  the  will    {In  the  goods  of  Greig,  35  L.  J.  (P.  &  M.)  113.) 
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or    a*HB    GOODS    OF    ADAH80H. 

[L.  R.  3  P.  &  D.  253.] 

Deddon.  In  the  absence  of  any  proof  that  alterations  in  a  will 
were  made  before  its  execution,  beyond  the  fact  that  they 
bear  an  earlier  date  than  the  will  in  the  handwriting  of 
the  testator,  such  alterations  will  not  be  recognised  by  the 
Court  or  appear  in  the  probate. 


QBXSVTLIiS    V.    TYIiEB. 

[7  Moore's  P.  C.  Ca.  320.] 

Decision.  The  mere  circumstance  of  the  amount^  or  the  name  of 
a  legatee,  being  inserted  in  different  ink  and  in  a  different 
handwriting,  does  not  alone  constitute  an  obliteration, 
interlineation,  or  other  alteration  within  the  meaning  of 
the  1  Vict.  c.  26,  nor  does  any  presumption  arise  against 
a  will  being  duly  executed  as  it  appears.  The  case  is 
different  where  there  is  au  erasure  apparent  on  the  face  of 
the  will,  and  that  erasure  has  been  superinduced  by  other 
writing.  Under  such  circumstances  the  onus  probandi 
lies  upon  the  party  who  alleges  such  alteration  to  have 
been  done  prior  to  execution,  to  prove  by  extrinsic  evidence 
that  the  words  were  inserted  before  execution,  and  that 
they  had  the  sanction  of  the  testator. 

If  interlineations  or  alterations  have  been  made  subsequently  to 
the  execution  of  the  wiU,  they  are  invalid,  and  probate  will  be 
granted  as  though  they  did  not  exist ;  that  is  to  say,  they  will  not 
appear  on  the  face  of  the  probate,  except  in  three  cases :  (1.)  Where 
the  interlineations  or  alterations  have  themselves  been  afterwards 
executed  and  attested  in  the  same  way  as  the  original  wilL  (2.) 
Where  the  wHl  has  been  executed  again  subsequently  to  their  having 
been  made.  (3.)  Where  a  codicil  has  been  subsequently  executed. 
(Browne's  Prob.  Prac  122.) 

Where  a  will  contains  alterations  and  erasures  which  affect  the 
amount  and  objects  of  the  testator's  bounty,  the  exie>tence  of  which 
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at  the  time  of  the  execution  the  attesting  witnesses  cannot  depose  to, 
in  the  absence  of  all  direct  evidence  as  to  the  alteratLons  and 
erasoiesy  the  presumption  of  law  is  that  they  were  made  after  the 
execution  of  the  wilL  (Co(^peT  y.  BockeUy  4  Moo.  P.  C.  C.  449.)  But 
where  a  testator  made  his  will  on  a  lithographed  form,  filling  up  the 
blank  spaces,  and  making  interlineations  and  obliterations,  and  the 
surviving  witness  could  not  say  whether  the  interlineations  and 
obliterations  were  on  the  will  when  he  attested  it,  but  they  were 
necessary  to  cany  into  e£fect  declarations  of  the  testator  made  before 
the  execution  of  the  will,  probate  was  granted  of  the  will  as  altered. 
{Denck  v.  Denehf  25  W.  R.  414.)  And  where  a  wiU  contained  several 
unattested  interlineations,  most  of  them  of  single  words^  each  of 
which  was  required  to  complete  the  sentence  to  which  it  belonged, 
and  they  were  apparently  written  with  the  same  ink  and  at  the  same 
time  as  the  rest  of  the  will,  but  at  the  time  of  execution  the  body  of 
the  will  was  covered  up  by  the  testatrix,  so  that  the  witnesses  could 
not  see  whether  the  interlineations  were  there  or  not,  the  Court  held 
that  it  was  not  bound  to  presume  that  the  interlineations  were  made 
after  execution,  and  included  them  in  the  probate.  {In  the  goods  of 
Cadge,  L.  B.  1  P.  &  D.  543.)  The  deceased  in  Ms  will,  which  he 
wrot&  on  the  first  side  of  a  sheet  of  paper,  gave  his  property  to  his 
wife  for  life,  and  then,  intending  to  dispose  of  certain  freehold 
cottages  on  the  death  of  his  wife,  commenced  a  sentence  which  he 
left  incomplete.  After  the  incomplete  sentence  was  an  asterisk,  and 
the  words  *^see  over.'*  The  will,  which  covered  the  whole  of  the  first 
side,  was  executed  at  the  bottom  of  that  side,  and  at  the  top  of  the 
second  side  was  another  asterisk,  followed  by  a  devise  of  the  cottages 
to  the  testator's  daughter.  This  devise  was  written  before  the  will 
was  executed.  Held,  that  the  words  on  the  second  side  were  in  the 
nature  of  an  interlineation,  and  formed  part  of  the  wilL  (In  the 
goods  o/Birt,  L.  R.  2  P.  &  D.  214.)  A  testator  executed  a  will  and 
codiciL  At  some  time  after  the  execution  of  the  will,  but  before 
that  of  the  codicil,  he,  with  a  pencil,  struck  through  several  para- 
graphs of  his  will,  and  made  his  initials  on  the  maigin ;  he  also 
placed  a  query  opposite  other  paragraphs.  The  codicil  confirmed, 
in  so  far  as  it  did  not  alter,  the  wilL  Held,  that  the  alterations  so 
made  were  only  deliberative,  and  not  final,  and  not  included  in  the 
confirmation  of  the  codicil,  and,  therefore,  to  be  omitted  from  the 
probate.    (In  the  goods  of  HaU,  L.  R  2  P.  &  D.  256.) 

The  Court  is  sometimes  unable  to  distinguish  how  much  of  the 
allied  writing  constitutes  the  actual  will  of  the  deceased.  In  such 
cases  it  is  usual  to  allow  the  probate  to  be  drawn  in  the  form  exactly 
similar  to  the  alleged  writing,  in  what  is  cs^ed  facsimile.  (Browne's 
Prob.  Prac.  126.)  Where  a  testator  has  pasted  over  a  whole  legacy 
a  piece  of  paper  on  which  at  some  time,  about  which  the  witnesses 
can  give  no  information,  he  has  written  a  new  bequest,  the  Court 
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will  not  Older  the  upper  part  to  be  removed,  and  will  diieet  the  pro- 
bate to  iflsne  in  blank  as  to  that  legacy ;  but  if  the  testator  baa 
covered  over  the  amount  of  a  legacy  only,  leaving  the  legatee'a  name 
untouched,  the  Court  will  consider  it  a  case  which  comes  under  the 
principle  of  a  dependent  relative  revocation,  and  will  endeavour  to 
discover  the  amount  of  the  legacy  originally  bequeathed,  by  re- 
moving the  upper  paper.  {In  the  goods  of  Honford,  L.  R.  3  P.  &  D. 
211.) 

There  seems  to  be  no  limitation,  either  by  statute  or  common  law, 
of  the  time  within  which  a  grant  may  be  revoked.  Next  of  kin  are 
not  barred  by  mere  lapse  of  time,  by  acquiescence,  or  by  the  receipt 
of  legacies,  from  requiring  executors  to  prove  a  will  in  solemn  form. 
{Menyweather  v.  Turner,  3  Curt  802.) 


Renunciatian. 


TS    THE    QOODB    OF    GILL. 

[L.  R.  3  P.  &  D.  113.] 

Decision.  It  has  never  been  decided  that  an  executor  who  has 
filed  a  renunciation  of  his  right  may  not  afterwards  retract 
such  renunciation,  notwithstanding  the  terms  of  sea  79  of 
the  Probate  Act,  1857 ;  but  he  certainly  will  not  be  per- 
mitted to  do  so  unless  he  can  show  that  such  retractation 
will  be  for  the  benefit  of  the  estate,  or  of  those  interested 
under  the  will. 

One  who  is  appointed  an  executor  may  renounce.  It  would  be 
injustice  to  allow  actions  to  be  brought  against  one  appointed  exe- 
cutor, who  never  meant  to  act  as  such,  before  he  had  an  opportunity 
of  renouncing.  {Best,  C.  J.,  in  Douglas  v.  Forrest,  4  Bing.  704.)  No 
man  has  a  right  to  make  another  an  executor,  without  his  consent ; 
and  even  if  in  the  lifetime  of  the  testator  he  has  agreed  to  accept  the 
ofiSce,  it  is  still  in  his  power  to  recede,  except  so  far  as  his  feelings 
may  forbid  it.  It  will  be  very  proper  for  him  to  do  so,  if  he  finds 
that  his  charge,  as  executor,  will  be  different  from  what  he  con- 
ceived it  was  to  be,  when  he  entered  into  the  engagement.  (Loid 
EedesdaU,  in  Doyle  v.  Blake,  2  Sclio.  &  Ler.  239.) 

Any  acts  which  show  an  intention  to  take  upon  them  the  execu- 
torship will  prevent  executors  renouncing;  therefore  the  insertion  of 
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an  adyertiflement  calling  on  persons  to  send  in  their  accounts  and  to 
pay  money  due  to  the  testator's  estate  to  A.  &  B.,  '^  his  executors  in 
trust,"  was  held  to  make  them  compellable  to  take  probate,  and  to 
subject  them  personally  to  the  costs  occasioned  by  their  resistance  ; 
the  estate  being  small,  and  left  for  two  years  and  a  half  without 
representation.  {Long  v.  Symes,  3  Hag.  Ecc.  B.  771.)  Where  a  party 
named  as  executor  has  intermeddled  he  can  be  cited  to  enter  an 
appearance  and  take  probate,  and  his  disobedience  to  do  both  these 
acts  will  be  a  contempt  of  Court,  but  the  Court  will  not  attach  him 
for  disobedience  in  the  first  instance.  For  where  the  executors  of  a 
will  intermeddled  in  the  estate  and  effects  of  their  testator,  without 
taking  probate  of  the  instrument,  and  a  citation  having  been  served 
upon  them,  to  enter  an  appearance  and  take  probate,  they  entered  an 
appearance  but  took  no  further  steps  in  the  matter ;  the  Court 
refused  to  grant  an  attachment  against  them,  for  contempt  in  not 
obeying  the  citation,  but  directed  a  peremptory  order  to  be  served 
upon  them  to  take  probate  within  ten  days  from  the  date  of  the 
order.  (Mordaunt  y.  Clarkey  38  L.  J.  (P.  &  M.)  45.)  There  is  in 
respect  of  intermeddling  a  great  difference  between  admimstrators 
and  executors,  for  an  executor  who  has  intermeddled  can  be  com- 
pelled to  take  probate,  but  a  person  who  is  not  an  executor, 
though  he  has  intermeddled,  cannot  be  compelled  to  take 
letters  of  administration ;  and  the  reason  is  obvious,  as  the 
latter  might  be  sued  by  strangers  as  executor  de  eon  torty  but 
ought  not  to  be  compelled  to  carry  out  a  trust  which  was  never 
reposed  in  him,  and  which  parties  interested  can  carry  out  them- 
selves ;  whereas  an  executor  by  intermeddling  has  altered  and  per- 
haps prejudiced  the  estate,  and  so  fax  has  taken  on  himself  a  portion 
of  the  trust  which  it  is  just  that  he  should  be  obliged  to  complete. 
(Browne's  Prob.  Prac.  137, 138.)  An  executor  cannot  renounce  after 
he  has  taken  probate.  {In  the  goods  of  Veiga,  32  L.  J.  (P.  &  M.)  9.) 
Where  a  husband  signs  a  renunciation  by  his  wife,  as  merely  signi- 
fying his  assent  to  such  act  on  her  part,  it  does  not  prevent  him  from 
subsequently  taking  out  administration  as  a  creditor.  {In  the  goods 
of  Biggsy  37  L.  J.  (P.  &  M.)  79.)  A  party  may  retract  a  renunciation 
at  any  time  before  it  is  filed  and  recorded  in  the  registry.  {In  the 
goods  ofMorant,  L.  B.  3  P.  &  D.  151.) 
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Revival  of  Will. 

ER-    THE    GOODS    OP    1CAT« 

[37  L.  J.  (P.  &  M.)  6a] 

Decuion.  Bt  the  1  Yict.  c.  26,  8.  22,  in  order  that  a  oodidl  should 
revive  a  will  which  in  any  manner  has  been  revoked,  it 
must  show  an  intention  to  revive  the  same.  Such  in- 
tention will  not  be  shown  by  a  mere  reference  to  such  will 
by  date,  but  the  codicil  must  contain  express  words  re- 
ferring to  a  will  as  revoked,  and  importing  an  intention  to 
revive  the  same,  or  a  disposition  of  the  testator's  property 
inconsistent  with  any  other  intention,  or  some  other  ex- 
pression conveying  to  the  mind  of  the  Court,  with  a 
reasonable  certainty,  the  existence  of  the  intention  in 
question. 

And  such  intention  caonot  be  established  by  any  act  dj^iwn  the 
codicil ;  mere  physical  annexation,  e.</.,  the  tying  the  will  and  codidl 
together,  is  not  sufficient  {Marsh  v.  Marsh,  30  L.  J.  (P.  &  M.)  77.) 
B.  in  1846  made  a  will,  which  he  revoked  by  another  will  made  in 
1855 ;  on  his  death  the  former  will  was  found,  but  not  the  latter. 
Held :  (1.)  that  it  must  be  presumed  the  deceased  destroyed  the 
missing  will  animo  revocandi  ;  (2.)  that  parol  evidence  of  the  Tnigaang 
will  was  admissible  ,*  (3.)  that  the  earlier  will  was  not  revived  by  the 
destruction  of  the  w^ill  which  had  revoked  it.  {In  the  goods  of  Brown, 
27  L.  J.  (P,  &  M.)  20.) 
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Revocation  of  Will. 


BENSON    V.    BENSON. 
[L.  K.  2  P.  &  D.  172.] 

Afteb  the  due  execution  of  a  will  has  been  proved,  the  Dedmon. 
burden  of  proving  that  it  was  revoked  lies  upon  those  who 
set  up  the  revocation,  and,  in  the  absence  of  evidence, 
revocation  will  not  be  presumed. 


HETTE    V,    METTE. 

[1  Sw.  &  Tr.  416.] 

To  revoke  a  will  by  marriage,  the  marriage  must  be  a  ]>eciBion. 
marriage  valid  by  the  laws  of  this  country,  and  there  is  no 
distinction,  in  such  a  case,  between  a  testator  who  is  a 
natural  bom  and  one  who  is  a  naturalized  British  subject 

Wheie  the  wiU  of  A.,  by  which  he  exercised  a  power  of  appoint- 
ment, and  also  disposed  of  his  own  personal  estate,  had  been,  as 
to  his  own  estate,  revoked  by  his  subsequent  mairiage,  the  Court 
granted  letters  of  administration  of  his  effects,  save  as  to  such  of 
them  as  he  was  entitled  to  appoint  by  wilL  (In  t^  qood^  of  Matorif 
30  L.  J.  (P.  &  M.)  168.) 


BOBEBTSON    v.    FOWELIi. 

[2  H.  &  C.  762.] 

In  interpreting  a]  will  and  codicil,  the  geneiul  rule  is  Beeiaion. 
that  the  whole  will  takes  effect  so  far  as  it  is  not  incon- 
sistent with  the  codicil ;  and  if  the  devise  in  a  will  is 
clear^  it  is  incumbent  on  the  party  who  contends  that  it  is 
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not  to  take  effect  by  reason  of  a  revocation  in  the  oodicD, 
to  show  an  intention  to  revoke  eqnallj  clear  with  the 

original  intention  to  devise. 


nr    THE    GOODS    OF    SAVAGE. 

[L.  R,  2  P.  &  D.  7a] 

I>eciuon.  A  TESTAHENTABY  paper  in  the  form  of  a  codicil  to  a 
will  is  not  revoked  by  the  revocation  of  the  wilL  It  can 
only  be  revoked  by  one  of  the  modes  indicated  by  the 
20th  section  of  the  Wills  Act  (1  Vict  c.  26). 

Where  a  testator  executed  a  codicil  to  his  last  will,  and  by  sach 
codicil  absolutely  revoked  and  made  void  all  dispositions  in  the  will, 
and  nominated  executors,  but  did  not  in  direct  terma  revoke  the  ap- 
pointment of  executors  and  guardians  in  the  will,  it  was  held  that 
the  will  was  not  revoked.  (In  the  goods  of  Howard,  L.  R  1  P.  &  D. 
636.)  A  will  disposing  of  the  whole  of  the  testator's  property  nill 
act  as  a  revocation  of  a  will  disposing  of  a  part  only.  {Moorhou» 
v.  Lord,  32  L.  J.  (Ch.)  295.)  If,  however,  the  subsequent  testamen- 
tary paper  is  only  partly  inconsistent  with  one  of  earlier  dat«,  the 
earlier  instrument  is  only  revoked  as  to  those  parts  where  it  is  incon- 
sistent, and  both  papers  are  entitled  to  probate.  [Lemage  v.  Good- 
ban,  L.  K.  1  P.  &  D.  57.)  The  mere  execution  of  a  subsequent  will, 
commencing  with  the  words  "  this  is  my  last  will  and  testament," 
does  not  render  it  a  revocatory  instrument,  as  those  words  do  not 
necessarily  import  that  sucli  instrument  contained  a  different  dis- 
position of  property,  and  to  render  it  a  revocation  of  a  former  will  it 
must  be  proved  that  the  contents  of  the  latter  instrument  were  dif- 
ferent from  the  former ;  and  where  such  subsequent  will  waa  not 
forthcoming,  and  its  contents  were  unknown,  the  presumption  of 
law  was  that  it  was  destroyed  by  the  testator  animo  rtvooandi,  and 
that  it  did  not  revoke  a  prior  will  uncancelled.  {CtUto  v.  Gilbert,  9 
Moore,  P.  C.  C.  131.)  A.  made  a  will  in  1840,  and  in  1867,  while  on 
a  visit  to  a  friend,  he  employed  himself  much  in  writing,  and  stated 
he  was  writing  out  his  will,  and  he  gave  his  friend  a  paper  writing, 
which  he  said  was  a  copy  of  his  will  which  he  was  going  to  execute ; 
shortly  after  he  duly  executed  a  will,  which,  however,  could  not  be 
found  ;  the  paper  writing  revoked  all  former  wills  : — Held,  that  the 
w^ill  of  1840  was  revoked  by  a  will  made  in  1867,  which,  not  being 
forthcoming,  must  be  presumed  to  be  revoked  by  destruction,  and  an 
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intestacy  was  decreed.  (^olvMon  v.  Lyfordy  37  L.  J.  (P.  &  M.)  65.) 
But  where  the  deceased  executed  a  will  in  1858,  disposing  of  all  her 
property,  and  in  1860  made  another  will,  beginning  *'  This  is  the 
last  will,"  &c.,  varying  and  repeating  certain  bequests  given  in  the 
first  will,  but  containing  no  residuary  or  revocatory  clauses,  it  was 
held  that  the  first  will  was  revoked.  (Dempsey  v.  Lawion,  L.  B.  2 
P.  &  D.  98.) 


IN    THE    aOODB    OF    DUBAKCE. 

[L.  B.  2  P.  &  D.  406.] 

A  TESTATOR  in  a  letter  addressed  to  his  brother,  which  Case, 
was  signed  by  him  in   the  presence  of  two  witnesses, 
directed  his  brother  to  obtain  his  will  and  burn  it  without 
reading  it. 

It  was  held  that  the  letter  was  a  writing  duly  executed  Decimon. 
declaring  an  intention  to  revoke  the  will,  and  administra- 
tion with  the  letter  only  annexed  was  granted  to  the  next- 
of-kin. 

In  a  case  before  him  Lord  Penzance  said,  "  The  statute  draws  a 
distinction  between  wills  and  codicils  and  'some  writing.'  I  am 
clearly  of  opinion  that  this  is  *  some  writing  *  declaring  an  intention 
to  revoke  a  previous  will,  and,  being  only  a  writing  of  that  charac- 
ter, cannot  be  called  a  will.*'  (In  the  goods  of  Fraser,  39  L.  J.  (P.  & 
M.)  30.)  These  remarks  will  equally  apply  to  In  the  goods  of 
Durance,  sup.  And  the  same  judge  held  that  a  married  woman 
may,  by  such  a  writing,  revoke  a  will  made  dum  sola,  {HawkesUy  v. 
Barrowy  35  L.  J.  (P.  &  M.)  69.) 


TOWTOiBY    V,    WATSON. 

[3  Curt.  761.] 

A  TESTATOR    obliterated,    animo   revocandi,  several  caae. 
passages  of  her  will,  so  that  none  of  the  parts  obliterated 
could  be  distinguished  upon  the  face  of  the  will 

It  was  held  that  this  was  a  complete  revocation  within  Decirion. 
the  meaning  of  the  1  Vict.  c.  26,  s.  21. 
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OblitexationB  will  not  be  effectiTe  as  a  revocation  under  the  above 
section  unless  made  ammo  mocandi ;  and  in  order  to  come  within 
the  danse  '^  so  far  as  the  words  or  effect  of  the  will  shall  not  be  ap- 
parent," must  be  such  that  none  of  the  parts  obliterated  can  be  dis- 
tinguished upon  the  face  of  the  will,  by  the  aid  of  magnifying 
glasses,  or  evidence  of  that  nature  :  and  eztiinsic  evidence,  to  make 
the  previous  effect  of  the  will  apparent,  is  inadmissible.  {TownU^  v. 
WaJUon^  «up.)  Where  a  will  was  written  in  ink  and  formally  exe- 
cuted, and  the  testator  afterwards  drew  a  line  in  pencil  through  a 
clause  in  the  will,  it  was  held  that  the  erasure  in  pencil  raised  no 
presumption  of  revocation,  and  that,  without  other  explanation^  it 
was  properly  regarded,  not  as  a  revocation  of  the  clause,  but  as 
merely  deliberative,  or  indicative  of  some  future  and  incomplete 
purpose.    {FrwncU  v.  Grover^  5  Hare,  39.) 


CHEESE    V,    IiOVEJOY. 

[37  L.  T.  Rep.  (N.  S.)  295.] 

Decision.  In  order  to  revoke  a  will  under  the  20tb  section  of  the 

Wills  Act  (1  Vict.  c.  26)  there  must  be  a  positive  act  of 
destruction,  together  with  an  intention  to  revoke.  No 
symbolical  act  of  destruction  is  sufficient. 


ELMS    V.    EI1M& 
[27  L.  J.  (P.  &  M.)  96.] 

Case.  A.  HAVING  commenced  tearing  his  will,  which  was 

admitted  to  have  been  duly  executed,  with  the  intention 
of  revoking  it,  had  nearly  torn  it  in  two  pieces,  when  he 
stopped ;  there  was  some  evidence  to  lead  to  the  con- 
clusion that  he  was  about  to  tear  further,  and  that  he 
stopped  at  the  entreaty  of  a  bystander ;  the  Court  being 
satisfied  that  the  will  had  been  duly  executed,  and  not 
satisfied  on  the  evidence  that  it  had  been  revoked,  granted 
probate. 
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1.  In  order  that  a  will  may  be  revoked  by  tearing,  it  Dedsion. 
must  be  shown  that  the  testator  intended  that  which  he 
actually  did,  of  itself  to  have  had  the  effect  of  revoking  it, 
without  more ;  if  he  commences  tearing  it,  with  the  in- 
tention of  revoking  it,  and  being  about  to  tear  further, 

stops  m  medio,  the  act  not  being  complete,  the  will 
remains  valid. 

2.  When  a  duly  executed  will  is  propounded  in  a  muti- 
lated state  there  is  Aprirndfade  presumption  that  it  was 
put  in  that  state  by  the  testator  ani/mo  revoccmdi,  but 
when  evidence  is  given  for  the  purpose  of  showing  that 
such  is  not  the  case,  the  matter  is  at  large,  and  the  pre- 
sumption must  be  disregarded,  and  a  Court  or  jury  should 
decide  on  the  evidence  alone,  and  should  not,  if  they  are 
in  doubt  on  the  evidence,  find  against  the  will,  by  calling 
in  aid  the  presumption. 

All  the  destroying  in  the  world  without  intention  will  not  revoke 
a  will,  nor  all  the  intention  in  the  world  without  destroying :  there 
must  be  the  two.  (From  argument  of  Dr.  Deane,  cited  by  James, 
L.  J.,  in  Cheese  v.  Lovtjoy,)  Where  a  will,  in  the  custody  of  the 
testator,  is  found  after  his  death  mutilated,  the  presumption  in  the 
absence  of  evidence  is  that  it  was  mutUated  by  him  after  its  execu- 
tion, and,  if  there  be  a  codicil,  after  the  execution  of  the  codicil. 
{Christmas  v.  Whingates,  32  L.  J.  (P.  &  M.)  73.)  A  testatrix  duly 
executed  a  will  contained  in  six  sheets  of  paper,  and  signed  her  name 
at  the  bottom  of  each  of  the  first  five  sheets ;  she  afterwards  cut  off 
these  signatures  and  stnick  through  the  signature  at  the  end  of  the 
will  with  a  pen,  and  wrote  after  it  the  word  "  cancelled,^  with  her 
initials  and  the  date ;  the  Court,  being  satisfied  that  the  will  had 
been  thus  mutilated  animo  cfmctUandi,  held  that  it  had  been  re- 
voked ;  and  a  codicil  executed  before  the  revocation  of  the  will  and 
independent  of  the  will  was  admitted  to  probate.  (In  (he  goods  of 
Harris,  33  L.  J.  (P.  &  M.)  181.)  The  signatures  of  the  attesting 
witnesses,  being  an  essential  part  of  the  will,  the  tearing  them  off  by 
the  testator  animo  revocandi,  revokes  the  will ;  where  a  will,  of 
which  the  testator  had  the  custody,  is  found  so  mutilated  after  his 
death,  the  presumption  is  that  the  mutilation  was  the  act  of  the 
testator  done  animo  revocandi,  {Evans  v.  DaHow,  31  L.  J.  (P.  &  M.) 
128.)  A  testator  under  the  false  impression  that  his  will  was  in- 
valid, tore  it  up.  Immediately  afterwards,  on  reconsideration,  he 
collected  the  pieces  and  placed  them  together  amongst  his  papers  of 
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importance^  and  piesenred  tliem  until  his  deatL    Held,  that  as  the 
act  done  was  not  accompanied  by  an  intention  to  reyoke  a  valid  will, 
it  was  ineffectnal,  and  the  will  was  admitted  to  probate.    {GiUi  t. 
Warren,  L.  K  2  P.  &  D.  401.)    So,  where  a  testator,  having  duly 
executed  hii  will,  subsequently,  when  under  an  attack  of  delirium 
tremens,  tore  it  in  pieces,  and  the  pieces  were  preserved,  and  on  his 
recovery  he  was  informed  of  what  he  had  done,  and  answered  that 
he  must  have  been  mad  when  he  did  the  act,  and  that  he  would 
make  a  fresh  will,  which  intention  he  did  not  cany  out,  it  was  held 
that  the  will  was  not  revoked.    (Brunt  v.  Brunt,  L.  R.  3  P.  &  D.  37.) 
Where,  however,  on  the  death  of  the  deceased  a  will  was  found,  the 
signature  to  which  had  been  cut  out,  but  gummed  on  to  its  former 
place,  and  the  will  had  been  in  the  custody  of  the  testator  up  to  the 
time  of  his  death,  and  no  other  will  was  forthcoming,  it  waa  held 
that  the  presumption  that  the  deceased  cut  oat  the  signature  animo 
revocandi  was  not  rebutted,  although  declarations  of  the  deceased 
made  subsequently  to  the  date  of  the  will  were  proved  of  an  inten- 
tion to  benefit  his  wife  by  will,  and  that  the  gamming  on  the  signa- 
ture in  its  original  place  did  not  revive  the  will.     {BeU  v.  FotkargiU^ 
L.  R.  2  P.  &  D.  14&)    If  a  will,  which  has  been  duly  executed  and 
left  in  the  testator's  possession,  cannot  be  found  at  the  death  of  the 
testator,  it  is  presumed  that  he  has  destroyed  it  animo  revocandi  ;  but 
this  is  a  presumption  of  fact  which  prevails  only  in  the  absence  of 
circumstances  to  rebut  it.    Among  such  circumstances  are  declara- 
tions by  the  testator  of  goodwill  towards  the  persons  benefited  by  it, 
adherence  to  the  will  as  made,  and  the  contents  of  the  will  itself  as 
appearing  by  the  draft  thereof.    (Patten  v.  Button,  27  L.  J.  (P.  &  M.) 
41.)    Where  a  will  proved  to  have  been  in  the  testator's  possession 
was  not  forthcoming  at  his  death,  it  was  held  that  evidence  might 
be  admitted  to  rebut  the  presumption  of  his  having  destroyed  it,  and 
of  its  contents,  and  that  probate  must  be  granted.    (Sugden  v.  Lord 
St.  Leonards,  34  L.  T.  Rep.  (N.  S.)  369.)     In  order  to  rebut  the  pre- 
sumption of  revocation  arising  from  a  will  which  was  in  a  testator's 
possession  not  being  found  after  his  death,  evidence  was  produced  of 
declarations  by  the  testator,  showing  an  intention  to  adhere  to  the 
will.     The  Court  held  that  e^ddence  of  declarations  of  an  intention 
not  to  adhere  to  the  will,  produced  by  the  opponents  of  the  will,  waa 
admissible  to  contradict  the  evidence  of  adherence,  whatever  might 
be  the  form  of  words  in  which  such  intention  was  expressed,  and, 
therefore,  that  a  declaration  by  the  testator  that  he  had  burnt  his 
will  was  admissible,  not  as  evidence  of  the  fact  of  destruction,  but 
as  evidence  of  intention.     (Keen  v.  Keen,  L.  R.  3  P.  &  D.  106.) 

The  mere  physical  act  of  mutilation  or  destraction  is  equivocal ; 
it  is,  when  intentional,  sometimes  accompanied  by  the  intention  not 
only  of  destroying  and  annulling  the  mutilated  document,  but  also 
of  setting  up  some  other  will  in  its  place ;  when  therefore  the  two 
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intentions  aie  so  linked  together,  as  to  lead  to  the  snpposition  that 
the  testator  would  not  have  done  the  one  without  also  doing  the 
other,  and,  by  ignorance  or  accident,  the  intention,  which  accom- 
panies the  intention  to  destroy,  fails  to  be  carried  out,  then  the 
doctrine  of  what  is  called  ^'dependent  relative  revocation"  arises, 
which  is  founded  on  a  desire  to  carry  out  the  testator's  intentions ; 
and  the  Court  holds  that  the  condition  or  accompanjring  intention 
under  which  the  testator  destroyed  the  document,  being  unfulfilled, 
the  act  does  not  amount  to  an  act  of  revocation.  (Browne's  Prob. 
Prac.  96,  97.)  The  principle  of  dependent  relative  revocation  applies 
to  the  case  where  a  testator  has  so  entirely  erased  the  name  of  a 
legatee  that  it  is  no  longer  apparent,  and  has  substituted  another  name 
for  it.  The  Court  will  receive  evidence  to  show  what  the  original 
name  was,  and  restore  it  to  the  probate,  if  satisfied  that  the  testator 
only  revoked  the  first  bequest  on  the  supposition  that  he  had 
effectually  substituted  a  new  legatee.  {Jn  the  goods  of  McCabe,  L.  R. 
3  P.  &  D.  94.) 


Testamentary   Capacity. 


BYME8    V.    GBESN. 
[28  li.  J.  (P.  &  M.)  83.] 

If  a  will,  rational  on  the  face  of  it,  is  shown  to  have  Decision, 
been  executed  and  attested  in  the  manner  prescribed  by 
law,  it  is  presumed,  in  the  absence  of  any  evidence  to  the 
contrary,  that  it  was  made  by  a  person  of  competent  under- 
standing ;  but  if  there  are  circumstances  in  evidence  which 
counterbalance  that  presumption,  the  decree  of  the  Court 
of  Probate  must  be  against  its  validity,  unless  the  evidence 
on  the  whole  is  sufficient  to  establish  affirmatively  that 
the  testator  was  of  sound  mind  when  he  executed  it. 


BUTTON    V.    SADLEB. 

[3  C.  B.  (N.  S.)  87.] 

The  competency  of  a  testator  is  to  be  assumed  until  it  Decision, 
is  impeached  by  evidence,  but  it  is  not  to  be  assumed,  as 
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a  matter  of  law,  that  a  will  is  valid  as  made  by  a  com- 
petent testator,  unless  the  Court  or  jury  who  has  to 
decide  upon  it  is  convinced  that  he  was  competent. 

Therefore,  he  who  relies  upon  a  will,  in  opposition  to  the 
title  of  the  heir-at-law,  must  prove  that  it  is  the  will  of  a 
person  of  sound  mind.  Such  proof  having  been  given,  if 
incompetency  of  the  testator  to  make  a  will  is  alleged,  it 
is  incumbent  on  the  party  alleging  it  to  prove  it. 


[L.  R.  3  P.  &  D.  64.] 
Deciaion.  A.  MAN  moved  by  capricious,  frivolous,  mean,  or  even 
bad  motives,  may  disinherit  wholly  or  partially  his 
children,  and  leave  his  property  to  strangers.  He  may 
take  an  unduly  harsh  view  of  the  character  and  conduct 
of  his  children,  but  there  is  a  limit  beyond  which  it  will 
cease  to  be  a  question  of  harsh  unreasonable  judgment, 
and  then  the  repulsion  which  a  parent  exhibits  to  his 
child  must  be  held  to  proceed  from  some  mental  defect. 
If  such  repulsion,  amounting  to  a  deli^sion  as  to  character, 
is  shown  to  have  existed  previous  to  the  execution  of  the 
will,  it  will  be  for  the  party  setting  up  that  document  to 
establish  that  it  was  inoperative  when  the  will  was  made, 
and  the  jur}%  in  determining  whether  or  not  the  delusion 
was  operative,  will  have  regard  to  the  contents  of  the  will 
and  the  circumstances  surrounding  the  execution  of  it. 

Primd  facie  an  executor  is  justified  in  propounding  his 
testator's  will,  and  if  the  facts  within  his  knowledge  at  the 
time  he  does  so  tend  to  show  eccentricity  merely  on  the 
part  of  the  testator,  and  he  is  totally  ignorant  at  the  time 
of  the  circumstances  and  conduct  which  afterwards  in- 
duce a  jury  to  find  that  the  testator  was  insane  at  the 
date  of  the  will,  he  will,  on  the  principle  that  the  testator's 
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conduct  wa8  the  cause  of  litigation,  be  entitled  to  his 
costs  out  of  the  estate,  although  the  will  be  pronounced 
against. 


SMITH    V.    TBBBITT. 

[36  L.  J.  (P.  &  M.)  97.] 

A  SOUND  and  disposing  mind  means  a  mind  of  natural  Deciuon. 
capacity,  not  unduly  impaired  by  old  age,  or  enfeebled  by 
illness,  or  tainted  by  morbid  influence. 

Although  delusive  ideas  and  erroneous  beliefs  may 
argue  mental  alienation,  they  do  so,  not  because  they  are 
delusive  and  erroneous  :  it  is  in  some  cases  the  degree  of 
their  divergence  from  ordinary  sense  and  reason,  and  in 
others  the  mode  in  which  they  exhibit  themselves  and  the 
forces  which  they  successfully  resist  for  their  expulsion, 
that  induce  the  conclusion  of  disease. 

In  judging  of  the  sanity  of  an  individual,  he  should  be 
compared  in  his  acts  and  thoughts  with  those  whom  in 
general  temperament  and  character  he  resembles.  It  is 
not  right  to  compare  with  an  enthusiast  one  who  in  daily 
life  has  not  shown  himself  to  be  of  that  character  or 
temper,  nor  in  scrutinizing  his  opinions  to  make  such 
allowances  as  are  found  to  be  necessary  in  reducing  the 
conception  of  enthusiasts  to  the  ordinary  standard  of 
mankind. 

If  disease  be  once  shown  to  exist  in  the  mind  of  the 
testator,  it  matters  not  that  the  disease  be  discoverable 
only  on  a  certain  subject,  or  that  on  all  other  subjects  the 
action  of  the  mind  is  apparently  sound  and  the  conduct 
even  prudent ;  the  testator  must  be  pronounced  incapable. 
Further,  the  same  result  follows,  whether  or  not  the  par- 
ticular subjects  upon  which  disease  is  manifested  have  any 
connection  with  the  testamentary  disposition  before  the 
Court. 
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It  is  not  Bufficient  that  the  testator  be  of  memoxy,  when  he  makes 
his  will,  to  answer  familiar  and  usual  questions,  but  he  ought  to  have 
a  disposing  memory  so  as  to  be  able  to  make  a  disposition  of  his 
estate  with  understanding  and  reason.  {Marquis  of  Winchester's  Case, 
6  Rep.  23.)  The  rule  of  law  is  that  the  competency  of  the  mind 
must  be  judged  of  by  the  nature  of  the  act  to  be  done,  and  from  a 
consideration  of  all  the  circumstances  of  the  case.  (Marsh  v.  Tyrrell^ 
2  Hag.  Ecc.  R.  122.)  To  show  unsoundness  of  mind,  it  is  not  re- 
quired that  it  should  be  general ;  it  is  sufficient  if  proved  to  exist  on 
one  or  more  points,  though  in  other  respects  the  individual  may  con- 
duct himself  with  the  utmost  propriety ;  2ndly,  provided  the  delu- 
sion or  unsoundness  of  mind  is  once  proved,  it  is  presumed  to  exist, 
although  not  at  all  times  and  under  all  circumstances  equally 
apparent  in  manifesting  itself ;  drdly,  where  it  is  proved  to  have 
existed,  as  well  before  as  after  a  certain  period,  it  will  be  presumed 
to  have  existed  at  that  period,  unless  satisfactory  proof  shall  be 
adduced  that  the  mind  of  the  individual  had  entirely  recovered  its 
former  state,  and  had  afterwards  suffered  a  relapse  ;  again,  in  the  4th 
and  last  place,  it  is  not  necessary  the  insanity  should  be  apparent  on 
the  face  of  the  instrument  itself.  {Sir  H.  J,  Fust,  in  Fovdis  y. 
DoMdson,  6  No.  of  Ca.  673.)  Cases  of  what  are  called  incorrectly 
partial  insanity  would  be  better  described  by  the  phrase  insanity  or 
unsoundness  always  existing,  but  only  occasionally  manifest  If  the 
fancies  only  affect  the  party  now  and  then,  if  for  some  months  he  is 
free  from  them,  labouring  under  them  at  other  times,  then  his  acts 
apparently  rational  would  not  be  regarded  as  those  of  a  person 
mentally  diseased ;  but  if  we  are  convinced  that  at  the  time  of  doing 
the  acts  the  delusion  continued,  and  was  only  latent  by  reason  of  the 
mind  not  having  been  pointed  to  its  subject,  and  would  have  instantly 
shown  itself,  had  that  subject  been  presented,  then  the  act  is  at  once 
regarded  as  that  of  a  madman.  (Lord  Brougham,  in  TFaring  v. 
Waring,  6  No.  of  Ca.  390.) 

Where  a  person  afflicted  with  habitual  insanity,  with  intermissions, 
makes  a  will,  the  fact  that  the  wiU  is  a  rational  .one  and  made  in  a 
rational  manner,  though  not  conclusive,  is  strong  evidence  of  its 
having  been  made  in  a  lucid  interval.  {Nichols  v.  Binns,  1  Sw.  &  Tr. 
239.)  But  where  the  deceased  was  admitted  to  have  been  insane 
before  the  execution  of  two  asserted  wills,  and  where  there  was 
evidence  of  delusion  and  other  indicia  of  derangement  existing 
shortly  before,  as  well  as  subsequent  to,  the  acts,  proof  of  calmness, 
and  of  his  doing  formal  matters  of  business  under  the  sanction  of  his 
family,  were  held  not  to  be  sufficient  to  rebut  the  presumption  against 
the  papers,  {Groom  v.  Thomas,  2  Hag.  Ecc  R.  433.)  The  lucid 
interval  must  be  a  substantial  though  temporary  recovery ;  a  mere 
cessation  of  the  violent  symptoms  is  not  enough,  there  must  be  a 
restoration  of  the  mind,  sufficient  to  enable  the  party  soundly  to 
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judge  of  the  act.  {HvU  v.  Warrmy  9  Yes.  611.)  Mere  eccentricity 
does  not  of  itself  amount  to  insanity.  {Waring  y.  Waring^  5  No.  of 
Ca.308.) 

Where  the  testator  is  of  doubtful  capacity,  the  rule  of  the  Court 
is,  that  a  party  propounding  an  instrument  containing  a  disposition  in 
his  own  favour,  is  hound  to  furnish  the  Court  with  proof  of  knowledge 
of  the  contents  by  the  deceased,  which  knowledge  may  be  proved  in 
a  variety  of  ways,  by  showing  an  intention  to  do  the  act,  and  that 
the  act  is  in  accordance  with  previous  declarations,  or  by  proof  of 
reading  over  at  the  time  of  execution,  or  of  some  reference  to  the 
contents  by  the  deceased  showing  a  knowledge  of  them,  or  by  proof 
of  subsequent  recognition.  It  is  not  for  the  Court  to  presume  fraud 
undoubtedly ;  but  some  proof  of  knowledge  of  the  contents  must 
l>e  given  in  all  such  cases;  (Sir  H,  J,  Fusty  in  MicheU  v.  ThomtUy  5 
No.  of  Ca.  610,  614.)  It  is  now  clear  that  it  is  essential  to  tiie 
validity  of  a  will  that  the  testator  at  the  time  of  its  execution, 
should  know  and  approve  of  its  contents.  {HattiUno  v.  SiohUy  35 
L.  J.  (P.  &  M.)  18) ;  and  the  burden  of  proof  lies  on  the  party 
propoimding  the  will.    {CUare  v.  CUarey  38  L.  J.  (P.  &  M.)  81.) 

A  person  who  is  deaf  and  dumb  may  make  a  will.  (Co.  Litt.  426.) 
It  is  essential  in  law  that  the  instructions  should  be  signified,  but 
not  that  they  should  be  signified  in  words  ;  thus,  a  person  bom  deaf 
and  dumb,  or  become  so  after  birth,  may  convey  his  meaning  by 
signs.  {FaiHUmgh  v.  FiUrtloughy  Milw.  Ir.  Ecc  R.  491.)  In  such  a 
case  the  Court  has  required  evidence  on  affidavit  as  to  the  signs. 
{In  the  goods  of  GeaUy  33  L.  J.  (P.  &  M.)  125.) 

Where  the  deceased  is  very  aged  this  raises  some  doubt  of  capacity, 
but  only  so  far  as  to  excite  the  vigilance  of  the  Court ;  for  the  law 
allows  a  person  at  any  age  [after  twenty-one  (1  Vict  c  26,  s.  7),] 
to  make  a  will,  provided  he  retains  the  disposing  faculties  of  his 
mind.    {KinUside  v.  Harrisony  2  PhilL  461.) 

Intoxication  is,  in  truth,  temporary  insanity ;  the  bndn  is  in- 
capable of  discharging  its  proper  functions,  there  is  temporary 
^lania ;  but  that  species  of  derangement,  when  the  exciting  cause  is 
removed,  ceases  ;  sobriety  brings  with  it  a  return  of  reason.  (Sir 
/.  Nich4)U,  in  WheeUr  v.  Alderson,  3  Hag.  Ecc.  R.  602.)  In  accord- 
ance with  the  above,  the  will  of  an  habitual  drunkard,  shown  to 
have  been  made  while  he  was  sober,  was  admitted  to  probate.  {Airey 
V.  HiUy  2  Add.  206.) 

A  married  woman  of  full  age  may  make  a  will  in  the  following 
cases  :  (1.)  Of  her  personal  estate,  with  the  consent  of  her  husband. 
(2.)  While  her  husband  is  a  convict.  (3.)  Respecting  property 
vested  in  her  as  executrix.  (4.)  If  she  has  obtained  a  protection 
order  under  the  Divorce  Act  (5.)  In  case  of  judicial  separation 
under  the  same  Act.  (6.)  Of  property  settled  to  her  separate  use, 
or  over  which  she  has  a  general  power  of  appointment    (7.)  Of  her 
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flepazate  property  within  the  33  &  34  Viet  c  93.  A  woman  having 
been  deaerted  by  her  huaband,  aoqmied  some  property  by  her  own 
exertions,  which  she  disposed  of  by  wilL  Subsequently  she  obtained 
a  protection  oider.  Held,  that  such  order  had  a  letraapecthre  effect, 
extending  back  to  the  commencement  of  the  deaertioii ;  and  that 
the  will  was  a  valid  instrument  to  pasa  the  property  aoqnixed  by 
her  during  such  desertion.  {In  the  goods  of  ElUoU^  L.  R  2  P.  &  D. 
274.)  Where  a  married  woman  makea  a  wiU  on  the  enoneouB  pire- 
Bumption  that  her  husband  is  dead,  and  probate  of  it  is  granted,  the 
husband,  on  proof  of  his  identity,  is  entitled  to  call  in  and  revoke 
the  grant.    {Bran^  v.  Hainesy  1  Lee,  120.) 


Undue  Influence. 


UKUL    V,    HAIiK 

[37  L.  J.  (P.  &  M.)  40.] 

Deotiion.  A  PRESSUBE  of  whatever  kind,  whether  it  acts  on  the 
fears  or  the  hopes  of  an  individual,  if  so  exerted  as  to 
ovei-power  the  volition,  without  convincing  the  judgment, 
is  a  species  of  restraint  under  which  no  valid  will  can  be 
made. 

The  influence  which  will  set  aside  a  will  must  amount  to  force 
and  coercion  destroying  free  agency ;  it  must  not  be  the  influence 
of  aflfection  or  attachment ;  it  must  not  be  the  mere  desire  of  grati- 
fying the  wishes  of  another,  for  that  would  be  a  very  strong  ground 
in  support  of  a  testamentary  act ;  further,  there  must  be  proof  that 
the  act  was  obtained  by  this  coercion  ;  by  importunity  which  could 
not  be  resisted ;  that  it  was  done  merely  for  the  sake  of  peace,  so 
that  the  motive  was  tantamount  to  force  and  fear.  (Williams  on 
Executors.)  It  cannot  be  doubted  on  the  one  hand  that  a  person, 
who  is  barely  testable  if  left  to  himself,  may  be  of  such  impaired 
strength  of  mind  as  renders  him  incapable  of  offering  resLstanoe  to 
designing  persons  among  whom  he  is  thrown ;  any  more  than  it  can 
be  denied  on  the  other  hand,  that  not  all  kinds  of  influence,  acting 
on  some  degree  of  mental  sluggishness  or  even  weakness,  wiU  suffice 
to  displace  a  last  will,  provided  there  remain  sufficient  apprehension 
of  the  thing  done  and  there  exist  a  purpose  of  doing  it  {Doom  v. 
ElvTifny  1  No.  of  Ca.  344.)  Natural  influence  exerted  by  one  who 
possesses  it,  to  obtain  a  benefit  for  himself  is  imdue  inter  mlvot,  so 
that  gifts  and  contracts  inter  viw»  between  certain  parties  will  be  set 
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aside,  unless  the  party  benefited  can  show  affirmatively  that  the 
other  party  could  have  formed  a  free  and  unfettered  judgment  in 
the  matter ;  but  such  natural  influence  may  be  lawfully  exercised  to 
obtain  a  wiU  or  legacy.  The  rules,  therefore,  of  courts  of  equity  in 
relation  to  gifts  inter  w/ws  are  not  applicable  to  the  making  of  wills. 
{Parfitt  y.  Lavdess,  L.  R.  2  P.  &  D.  462.)  Although  there  is  no  rule 
of  law  which  forbids  a  man  to  bequeath  his  property  to  his  medical 
attendant,  yet  it  is  not  a  favourable  circumstance  for  one  in  such  a 
confidential  position,  with  respect  to  a  patient  labouring  under 
severe  disease,  to  take  a  large  benefit  under  such  patient's  will,  more 
particularly  if  it  be  executed  in  secrecy,  and  the  whole  transaction 
assumes  the  character  of  a  clandestine  proceeding.  In  such  a  case 
the  onus  will  lie  very  heavily  upon  the  party  benefited,  to  maintain 
the  validity  of  the  will  {AelmeU  v.  Limi,  L.  R  2  P.  &  D.  477.) 
Where  there  is  a  great  change  of  disposition  and  a  total  departure 
from  former  testamentary  intentions  long  adhered  to,  it  is  material 
to  examine  the  probability  of  the  change,  especially  if,  at  the  time  of 
making  the  latter  disposition,  the  capacity  is  doubtful ;  still  more  if 
the  person  in  whose  favour  the  change  is  made,  possessing  great 
influence  and  authority,  originates  and  conducts  the  whole  transac- 
tion.   {Marsh  v.  Tyrell,  2  Hag.  Ecc.  R.  87.) 


END    OF   PART    IV. 
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.  Alimony. 


irOYIiBY    r.    lyOYIiBY. 

[29  L.  J.  (P.  &  M.)  166.] 

In  a  suit  for  dissolution  of  marriage  on  the  ground  of  l>ecision. 
the  wife's  adultery,  alimony  'ptndjenide  lite  will  be  allotted 
to  the  wife  at  any  time  before  the  cause  comes  on  before 
the  full  Court,  even  though,  on  an  is.sue  raised  by  her  in 
the  suit,  the  jury  may  have  found  that  she  has  been 
guilty  of  adultery. 


SMITH    V.    SMITH    As    TBEMEAUX. 

[32  L.  J.  (P.  &  M.)  91.] 

In  allotting  alimony  penderUe  lite,  the  wife  must  be  J>«c"»on. 
considered  as  innocent.     Her  omission  to  file  an  answer 
to  a  petition  charging  her  with  adultery  is  ho  ground  for 
refusing  to  allot  alimony  or  allotting  less  than  the  usual 
amount. 


BONAIiDS    V.    BONAIiDS. 

[L.  R.  3  P.  &  D.  269.] 
The  fact  that  there  is  a  plea  to  the  jurisdiction  of  the  l>ecision. 
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Court  in  a  matrimonial  suit  does  not  affect  the   power  of 
the  Court  to  allot  alimony  pendente  lite. 

The  amount  of  alimony  pendtnte  liU  is  now  by  pncfciee  well  eftab- 
lijihed.     It  la  almost  inTariably  allotted  in  the  propoztioii  of  onfr^lth 
of  the  joint  inconu  of  the  husband  and  wife.    (Browne's  Mvorct 
Practice,  164.)    On  special  groonda,  however,  alimony  pemdenie  liU 
will  not  be  allotted  or  wiU  be  allotted  at  less  than  the  umal  rate ;  as 
where  a  wife  institutes  yexatioua  suits  against  the  husband  {Hake^nU 
V.  HakewiU,  30  L.  J.  (P.  ft  M.)  254) ;  where  she  was  in  a  low  staa> 
tion  in  life  before  marriage  {Butler  y.  BuiUr,  Milw.  Ir.  Eec  R.  629) ; 
where  a  trial  of  the  wife's  suit  for  judicial  separation  was  postponed 
at  her  instance  {Rogen  v.  Rogers,  34  L.  J.  (P.  &  M.)  87)  ;  where  the 
wife  is  supporting  herself  by  her  own  exertions  {Goodhftitn  ▼.  Gcod- 
heim  d)  T.,  30  L.  J.  (P.  &  M.)  162)  ;  or  has  separate  income  {Smith 
V.  Smith,  2  PhilL  152).    But  the  fact  that  the  wife  has  obtained  a 
protection  order  does  not  take  away  her  right  to  alimony  pendente  lite 
in  a  suit  subsequently  brought  by  her  for  dissolution  of  marriage. 
(Hakemll  v.  UakewiU,  9up.)    And  where  the  husband  in  his  answer 
alleged  that  he  was  in  insolTent  circumstances,  and  that  his  only 
income  was  weekly  wages  of  meat,  drink,  wasHing,  and  lodging;  and 
4s.  a  week,  the  Court  refused  to  allot  alimony  pendente  liie.     {O^ 
stick  y.  Capstick,  a3  L.  J.  (P.  &  M.)  105).    Where,  under  a  deed  of 
separation  executed  many  years  preyiously,  the  husband  had  cove- 
nanted to  pay  an  annuity  to  his  wife  in  accordance  with  the  amount 
of  his  income  at  that  period,  and  subsequently  acquired  a  yeiy  large 
increase  of  fortune,  and  finally  instituted  a  suit  for  dissolution  of 
marriage  by  reason  of  his  wife's  adultery,  it  was  held  that  the  wife 
hod  no  claim  to  alimony  pendente  lite  estimated  on  the  present  income 
of  her  husband.     (Powell  y.  Powll  db  /.,  L.  R.  3  P.  &  D.  55  &  186.) 
A  fraudulent  assignment  by  the  husband  of  his  property  after  the 
conunencement  of  the  suit  is  no  bar  to  an  order  for  alimony  pendente 
lite,    (Brown  y.  Brown,  2  Hag.  Ecc.  R.  5.) 

Alimony  is  payable  to  the  wife  pending  an  appeal,  unless  it  shall 
appear  to  the  Court  that  such  appeal  is  frivolous  and  vexatious,  or 
that  she  has  been  guilty  of  laches.  {Jones  y.  Jones,  L.  R.  2  P.  &  D. 
332.)  But  the  Court  refused  to  make  any  order  for  alimony  pendente 
lite,  after  a  decree  nisi  had  been  obtained  for  a  dissolution  of  mar- 
riage by  reason  of  the  wife*s  adultery,  the  wife  having  allowed  some 
months  to  elapse  after  the  commencement  of  the  suit  before  she  filed 
her  petition  for  alimony.  {Noblett  v.  Noblett  db  K.,  L.  R.  1  P.  &  D. 
651.)  Where  the  respondent  cohabited  with,  and  was  supported  by 
the  co-respondent,  for  some  time  after  the  filing  of  the  petition  and 
the  service  of  the  citation,  in  allotting  alimony  pendente  lite,  the 
Court  ordered  it  to  run  from  the  date  at  which  the  respondent 
ceased   to    cohabit  with   the  co-respondent,  instead  of  from  the 
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service  of  the  citation.  {KoU  v.  KoU,  <£•  A,  38  L.  J.  (P.  &  K) 
33.)  If  in  a  suit  for  nullity  it  dearly  appears  on  the  fieu^e  of  the 
petition  and  answer,  taken  together,  that  the  marriage  is  void, 
alimony  J9e7u2ent«  /ite  will  not  be  ordered.  {EUu^httyort  y.  MilU,  16 
W.  R  893.)  In  suits  for  dissolution  of  maniage  on  the  ground  of 
the  wife's  adultery,  alimony  fmAernXt  lUe  ceases  when  the  adultery 
has  been  finally  established.  (Tf^ells  v.  WelU  ds  K,  33  L.  J.  (P.  & 
M.)  151.) 


V, 

[L.  R.  1  P.  &  D.  709.] 

The  Court  is  bound  by  the  practice  of  the  Ecclesiasti-  l>eciaion. 
cal  Court,  in  allotting  permanent  alimony  after  a  decree 
of  judicial  separation.  According  to  the  practice  of  the 
Ecclesiastical  Courts,  the  Court  is  not  at  liberty  to  allot 
more  than  one  moiety  of  the  joint  income  of  the  wife, 
although  she  may  have  brought  more  than  one  moiety  of 
the  property  into  settlement. 


SIDNEY    V.    SIDNEY* 

[34  L.  J.  (P.  &  M.)  122.] 

In  awarding  a  permanent  provision  under  sec.  32  of  BeciBioii. 
20  &  21  Vict.  c.  85,  to  a  woman  whose  marriage  has  been 
dissolved  by  reason  of  her  husband's  misconduct,  the 
Court  will  in  future  act  upon  the  same  principles  as  those 
upon  which  the  Ecclesiastical  Courts  allotted  permanent 
alimony  after  a  decree  of  divorce  d  mensd  et  ihoro,  and 
will  order  him  to  secure  to  her  about  one-third  of  the 
joint  income.  An  order  for  permanent  provision  under 
this  section  forms  a  part  of  the  decree  absolute. 


BATCLIFFE    v.    BATCLIFFE    A    ANDEBSON. 

[29  L,  J.  (P.  &  M.)  171.] 

On  a  question  of  permanent  maintenance  the  Court  Dddaion. 
will  consider  the  ability  of  the  husband  as  well  as  the 
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oonduct  and  moome  of  the  wife,  not  only  as  to  the  amount, 
but  as  to  whether  it  shall  make  any  order  at  all  fix-  main- 
tenance. 

It  is  not  necessary  in  a  suit  for  judicial  separation,  that  the  wife 
should  obtain  an  order  for  alimony  pendente  lite,  to  enable  the  Couit 
to  allot  her  permanent  alimony  after  the  final  decree.  {Qmdlx, 
Cavell,  20  W.  R.  894.)  Under  certain  circumstances,  the  Court  will 
under  sec  3i  of  the  20  &  21  Vict.  e.  85,  make  proYision  for  tht; 
maintenance  of  a  woman  whose  marriage  is  dissolved  by  reason  of 
her  adultery  (Bent  v.  Bent  <L  F,,  2  Sw.  &  Tr.  392) ;  and  the  Couit 
will  not  decree  a  judicial  separation  on  the  ground  of  the  wife's 
cruelty,  unless  the  husband  makes  a  reasonable  provision  for  her. 
{Forth  y.  Forth,  36  L.  J.  (P.  &  M.)  122.)  Where  permanent  alimony 
has  been  allotted  to  a  wife  on  he^  obtaining  a  decree  of  judicial 
separation,  and  the  husband  afterwards  obtains  a  decree  nid  for  dis- 
solution of  marriage  on  the  ground  of  her  adultery,  the  Court  will 
not,  before  the  decree  has  been  made  absolute,  discharge  the  order  for 
payment  of  alimony.    (SiocUe  v.  Stoate,  30  L.  J.  (P.  &  M.)  108.) 


Custody  of  Children. 


V. 


[28  L.  J.  (P.  &  M.)  13.] 

Decision.  In  dealing  with  the  custody  of  children  under  sec.  35 

of  20  &  21  Vict  c.  85,  the  Court  has  a  discretionary 
power  exceeding  that  possessed  by  courts  of  common  law 
and  equity ;  and  it  should,  in  exercising  it,  make  such 
orders  as  are  just  and  proper  with  reference  to  the  circum- 
stances affecting  the  suit,  taking  into  considemtion  the 
interests  of  both  the  children  and  parents. 


Decision. 


MALLINSON    v.    KAIiLINBON. 
[35  L.  J.  (P.  &  M.)  84.] 

The  authority  of  the  Court  is  co-extensive  with  the 
rights  of  the  father.     Therefore,  as  it  had  been  held  in 
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the  Court  of  Queen's  Bench  that  the  father  has  a  right  to 
claim  by  legal  process  the  custody  of  his  children  until 
the  age  of  sixteen  (i2^.  v.  Hovjea,  30  L.  J.  (M.  C.)  47)  ; 
so  where  the  wife  had  obtained  a  judicial  separation  by 
reason  of  the  desertion  of  her  husband,  the  Court  ordered 
that  the  children  of  the  marriage  under  the  age  of  sixteen 
years  should  remain  in  her  custody  until  further  orders. 


PHTTiTP    V.    PHILIP. 

[41  L.  J.  (P.  &  M.)  89.] 

In  exercising  its  discretion  in  the  matter  of  access  to  Deeisinn. 
children  by  their  parents,  pending  suit,  the  Court  is 
mainly  influenced  by  considerations  for  the  interests  of 
the  children ;  therefore,  where  it  was  satisfied  that  the 
visits  of  the  mother  to  the  child,  who  was  in  a  very 
sickly  state,  might  retard  the  child's  recovery,  it  refused 
the  mother  an  order  for  access  pending  suit,  though  there 
was  reason  to  apprehend  that  the  separation  of  the  mother 
from  the  child  would  exercise  prejudicial  eflFect  on  the 
mother's  health. 


CODRINGTON    v.    COBRnrOTON    &   ANDEH80N. 

[3  Sw.  &  Tb.  496.] 

On  an  application  for  an  order  for  access  to  children,  Decision, 
pending  suit,  on  behalf  of  the  mother,  the  Court  will 
require  to  be  satisfied  that  the  motive  is  natural  love  and 
affection  for  the  children,  and  that  the  applicant  has  no 
indirect  object  in  view;  it  will  also  consider  the  con- 
venience of  all  parties  in  the  circumstances,  and  how 
the  children  would  probably  be  affected  if  the  order 
were  made. 
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BENT    V.    BENT    &    FOOTMAK. 
[2  Sw.  &  Tb.  392.] 

Decision.  Whek  a  marriage  is  dissolved  on  the  ground  of  the 
wife's  adultery,  the  Court  will  not  order  that  she  have 
the  custody  of  or  access  to  the  children  of  the  marriage. 

In  the  interval  between  a  decree  nisi  for  dissolution  of  maniage 
being  pronounced  and  its  being  made  absolute,  the  only  order  the 
Court  can  make  as  to  the  custody  of  children  is  an  inteiim  order 
under  sec.  33  of  20  &  21  Vict  c.  85  {OubUy  v.  CubUy  <£;  £f.,  30  L.  J. 
(P.  &  M.)  161) ;  but  as  the  father  is  entitled  at  common  law  to  the 
custody  of  the  child  at  its  mother's  breast,  the  Court,  in  making  an 
interim  order,  will  not,  unless  good  cause  be  shown,  take  away  his 
right.     (CartUdge  v.  CartUdge,  31  L.  J.  (P.  &  M.)  86.)    The  Court 
made  an  order  giving  the  custody  of  two  infant  children  (the  one 
being  of  the  age  of  between  three  and  four  years,  the  other  of  eighteen 
months),  pending  suit,  to  the  mother,  the  respondent  in  a  suit  for 
dissolution  of  marriage,  on  the  ground  that  the  mother's  health  was 
suffering  from  being  deprived  of  their  society,  and  that  they  were 
living  with  a  stranger,  not  with  the  father.    In  this  case,  in  addition, 
it  appeared  that  the  respondent  was  living  with  her  mother.  {Banug 
Y,  Banug  S  B.fL.'ELlF.&jy.  463.)    The  Court  has  no  power  to 
make  any  order  as  to  the  custody  of  the  children  of  the  marriage  in 
suits  for  restitution  of  conjugal  rights.  {CKambers  v.  Chambers^  39  L.  J. 
(P.  &  M.)  56) ;  nor  where  a  petition  for  dissolution  of  marriage  is 
dismissed.    (Seddon  v.  Seddon,  31  L.  J.  (P.  &  M.)  101.)     But  on 
pronoun<;ing  a  decree  of  dissolution  of  marriage,  the  Court  will  make 
an  order  that  a  child  in  the  custody  of  the  respondent  be  given  up 
to  the  petitioner,  even  when  the  child  is  of  an  age  that  entitles  the 
petitioner  to  the  custody  by  common  law.    (Boyd  v.  Boyd,  29  L.  J. 
(P.  &  M.)  79.) 

Persons  who  are  not  parties  to  a  suit  will  be  allowed  to  intervene 
and  plead  upon  the  question  of  the  custody,  maintenance  and  educa- 
tion of  the  children  of  parents,  whose  marriage  is  the  subject  of  the 
suit  (Chetwynd  v.  Cheiwyndy  34  L.  J.  (P.  &  M.)  130)  ;  and  after  a  decree 
of  judicial  separation  in  favour  of  the  party  in  whose  custody  the 
children  have  been  placed,  the  Court  may  allow  the  intervention  of 
any  person  in  their  behalf  to  question  the  propriety  of  the  con- 
tinuance of  such  custody.  {Ooodrich  v.  Goodrich,  L.  R  3  P.  &  D. 
134.)  But  when  relations  intervene  in  an  application  for  the  custody 
of  a  child,  they  do  so  at  the  peril  of  being  condemned  in  costs,  if 
their  intervention  is  unsuccessful.  {March  v.  March  <£?  P.,  L.  R.  1 
P.  &  D.  437.) 


CUSTODY  OF  CHILDREN,  379 

Where  the  wife  succeeds  in  her  suit,  she  is  generally  entitled  to 
the  custody  of  the  chOdren  to  the  age  of  fourteen,  though  no  miscon- 
duct on  the  part  of  the  husband  towards  the  children  is  shown, 
regard,  however,  being  had  to  the  means  of  education  and  main- 
tenance. (Browne's  Div.  Prac.  166.)  The  petitioner,  having  ob- 
tained a  judicial  separation  from  her  husband,  by  reason  of  his 
adultery,  and  also  the  custody  of  their  two  children  until  the  Court 
should  otherwise  direct,  presented  a  further  petition,  praying  the 
Court  to  order  the  respondent  to  pay  to  her  a  sum  or  sums  of  money, 
for  the  past  and  future  maintenance  of  the  children.  The  respondent, 
in  answer,  asked  the  Court  to  order  the  children  to  be  delivered  up 
to  his  £Either  and  sister,  who  were  quite  prepared,  at  their  own  costs, 
to  provide  for  the  maintenance  and  education  of  them ;  but  the 
Court  refused  to  take  the  children  out  of  the  custody  of  their 
mother,  and  made  an  order  upon  the  respondent  to  contribute,  in  a 
moderate  extent,  to  their  maintenance.  {Milford  v.  MUford,  L.  R. 
1  P.  &  D.  715.) 

The  Judge  Ordinary,  having  granted  a  decree  dissolving  the  mar- 
riage between  the  parties  on  the  petition  of  the  wife,  further  ordered 
that  on  certain  conditions,  and  after  due  notice,  she  should  have 
access  to  her  children ;  the  respondent  for  a  time  removed  himself 
and  one  child,  beyond  the  jurisdiction  of  the  Court,  and  on  his  return 
denied  to  the  petitioner  access  to  the  child  on  the  terms  laid  down  by 
the  Court  On  the  suggestion  that  he  was  again  about  to  leave  this 
country,  and  in  consideration  of  the  approaching  vacation,  the  Court 
ordered  that  the  child  should  be  delivered  up  to  its  mother  forthwith, 
and  that  she  should  have  the  custody  of  it  until  the  fifth  day  of  the 
following  term.  {Portugal  v.  Portugal,  35  L.  J.  (P.  &  M.)  103.) 
When  the  husband  continued  to  live  in  adultery  at  the  time  of  a 
decree  against  him  for  judicial  separation  at  the  suit  of  the  wife, 
the  wife  was  ordered  to  have  the  custody  of  their  son,  a  boy  of 
thirteen,  until  the  age  of  fourteen,  the  husband  having  liberty  of 
access.  {Hyde  v.  Hyde,  29  L.  J.  (P.  &  M.)  150.)  Where  alimony 
had  been  allotted  to  the  wife,  and  the  only  child  of  the  marriage  left 
in  her  custody  pendente  lite,  the  Court  refused  to  order  the  husband 
to  contribute  to  its  maintenance.  {Cromwell  v.  Cromwell,  19  L.  T. 
Rep.  (N.  S.)  611.) 
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Damages. 


COWING    V,    COWING    ft    WOLLEZr. 

[33  L.  J.  (P.  &  M.)  149.] 

Decision.  Ik  the  assessment  of  damages  against  a  co-respondenti 

the  measure  of  damages  is  the  value  of  the  wife,  of 
whom  the  husband  has  been  deprived.  As  a  general 
rule,  evidence  of  the  co-respondent's  means  is  inadmis- 
sible ;  aemble,  however,  that  the  jury  may  take  his  wealth 
into  consideration,  if  he  has  used  it  as  a  means  of 
seducing  the  wife. 


CAIiLWEILL    17.     CAIiLWELL    &    KSIOHSBT. 

[3  Sw.  &  Tr.  259.] 
Decision.  THE  Court  is  not  at  liberty  to  recognize  an  agreement 

made  between  the  counsel  for  the  petitioner  and  co- 
respondent in  respect  of  the  amount  of  damages  to  be 
paid  by  the  respondent,  but  is  bound  by  the  assessment 
of  the  jury. 

Where  the  petitioner  had  entered  into  a  covenant 
binding  his  estate  with  the  payment  of  an  annuity  to 
the  respondent  in  the  event  of  her  surviving  him,  the 
Court  directed  the  annuity,  when  recovered,  to  be  paid 
for  the  benefit  of  the  children  of  the  marriage. 

Where  an  order  is  made  that  the  damages  be  paid  to  the  petitioner, 
there  is  nothing  to  prevent  him  from  coming  to  terms  with  the  co- 
respondent, and  accepting  a  less  sum  than  that  assessed.  {Dale  v. 
Dale  db  M.y  16  L.  T.  Rep.  (N.  S.)  695.)  Where,  in  a  snit  for  dissolu- 
tion on  the  ground  of  the  wife's  adultery,  the  husband  had  obtained 
a  decree  with  £150  damages,  permanent  alimony  was  refused,  but 
the  damages  were  ordered  to  be  invested  in  the  purchase  of  a  goven- 
ment  annuity  for  the  wife's  benefit  {Latham  v.  Latham  <fc  (?.,  30 
L.  J.  (P.  &  M.)  43.)    In  another  case,  where  the  damages  were 
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a&sessed  at  ;^0,  the  petitioner  was  ordered  to  assign  his  inte- 
rest therein  to  a  trustee  for  the  henefit  of  the  child  of  the  mar- 
riage. {Clark  V.  (Jlarh,  31  L.  J.  (P.  &  M.)  61.)  At  the  hearing  of 
a  suit  for  dissolution  of  marriage  and  damages,  the  jury,  having 
found  the  adultery  assessed  the  damages,  and  recommended  that  the 
damages  should  be  entirely  settled  on  the  children  of  the  mar- 
riage. The  Court  ordered  that  the  petitioner's  surplus  costs,  having 
been  taxed,  should  be  first  paid  out  of  this  fund,  and  that  the  residue 
should  be  invested  in  the  name  of  a  trustee,  the  income  to  be  ex- 
pended for  the  maintenance  and  education  of  the  children  until  they 
were  of  age,  when  the  principal  sum  should  be  divided  between 
them.  (BUlingay  v.  Billingay  d;  T.,  35  L.  J.  (P.  &  M.)  84.)  Upon 
pronouncing  a  decree  of  dissolution  of  marriage  on  the  ground  of  the 
wife's  adultery,  the  Court  ordered  that  the  damages  (£2,500)  should 
be  applied,  in  the  first  instance,  to  the  payment  of  so  much  of  the 
petitioner's  costs  as  should  not  be  taxed  against  the  co-respondent, 
and  that  the  residue  should  be  settled  on  the  respondent  for  life, 
dum  casta  vixerit ;  and  after  her  death,  or  on  the  breach  of  that  con- 
dition, upon  the  issue  of  the  marriage.  {Narracott  v.  Narracott  d;  H. 
33  L.  J.  (P.  &  M.)  132.)  In  another  suit  by  the  husband  for  dissolu- 
tion, the  Court  refused  to  allow  any  part  of  the  damages  to  be  settled 
on  the  wife,  but  directed  them  to  be  applied,  first,  to  the  payment  of 
such  part  of  the  petitioner's  costs  as  he  should  not  recover  from  the 
co-respondent,  and,  subject  thereto,  to  be  settled  upon  the  issue  of  the 
marriage.    {Tayl&r  v.  Taylor  <fc  fT.,  39  L.  J.  (P.  &  M.)  23.) 

The  Court  has  no  power  to  order  immediate  execution  to  issue  for 
recovery  of  the  damages.  (Pounsford  v.  Pounsford  <b  J9.,  30  L.  J, 
(P.  &  M.)  188.)  But  where  it  appeared  that  the  petitioner  was  in 
danger  of  losing  the  damages,  the  Court  ordered  payment  within  ten 
days  {Bent  v.  Bent  <h  F.,  30  L.  J.  (P.  &  M.)  189.)  And  where  it  ap- 
peared that  the  cu-respondent  liad  removed  his  effects  from  his 
residence,  the  Court  ordered  payment  within  two  days,  and  in 
default  a  fi,  fa,  to  issue  forthwith.  {Pritchard  v.  Pritchard  d§  B,, 
L.  R.  2  P.  &  D.  63.) 


Dissolution  of  Marriage. 


MOBDAUNT     v.    MONCRIEFFR 
[30  L.  T.  Rep.  (N.  S.)  649.] 

By  20  &  21  Vict.  c.  85,  s.  31,  a  petitioner,  upon  proof  Deciaion. 
of  the  ailultery  of  his  wife,  is  absolutely  entitled  to  a 
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decree  dissolving  the  marriage^  unless  certain  matters 
mentioned  in  such  section  are  proved  against  him. 

Lunacy  is  no  ground  for  staying  the  proceedings,  not 
being  within  the  exceptions  of  the  above  section. 


GBEEN    V,    QBEEN. 
[29  L.  T.  Rep.  (N.  S.)  251.] 

Case.  A  WIFE,  who  had  been  judicially  separated  from  her 

husband  on  the  ground  of  his  adultery,  filed  a  petition  for 
dissolution,  alleging  fresh  acts  of  adultery  and  cruelty, 
which  were  known  to  her  before  the  former  decree. 

Decision.  jf^  ^^s  held  that  the  decree  of  judicial  separation  was 

no  bar  to  her  petition  for  a  divorce. 


nroBMAK  V.  vhjIiAhs. 

[36  L.  T.  Rep.  (N.  S.)  788.] 

DeciBion.  A  DECREE  tim  for  dissolution  of  marriage  does  not 
affect  the  status  of  the  parties  until  it  hafi  been  made 
absolute. 

Where  the  only  evidence  of  a  wife's  adultery  consisted  of  her  con* 
fession  and  the  admissions  of  the  co-respondent  by  his  counsel,  there 
being  no  ground  for  suspecting  collusion,  the  Court  pronounced 
a  decree  nin  for  dissolution  of  the  marriage.  (Le  Marchant  t.  I^ 
Marckant  i&  R,  24  W.  R.  374.) 

In  order  to  establish  an  allegation  of  bigamy,  it  is  necessary  to 
prove  such  a  marriage  as,  but  for  the  former  marriage  would  be 
valid.  The  Court,  therefore,  declined  to  proceed  upon  the  ground 
of  bigamy  where  evidence  was  given  of  a  second  de  facto  marriage  in 
Australia,  and  subsequent  cohabitation  as  man  and  wife,  but  it  was 
not  proved  that  the  marriage  was  a  good  one  according  to  the  law  of 
the  colony.  {Burt  v.  Burt,  29  L.  J.  (P.  &  M.)  133.)  The  adultery, 
which  must  be  joined  to  bigamy,  must  be  with  the  same  person  with 
whom  the  bigamy  is  committed.     {Home  v.  Homt,  27  L.  J.  (P.  & 

M.)  50.) 

Where  a  decree  for  divorce  had  been  made  on  the  petition  of  the 
wife,  it  was  held  that  the  husband  did  not  forfeit  his  life  interest  in 
his  wife's  property  under  his  marriage  settlement  {BwrUm  t.  Sittr' 
geon,  L.  R.  2  Ch.  D.  318.) 
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In  a  suit  for  diBsolation  of  maniage,  the  defences  open  to  a 
respondent  or  co-respondent  maj  be  divided  into  two  classes ;  first, 
AbsoluU  Bars,  t.e.,  sach  as  being  established  to  the  satisfaction  of  the 
Court  are  a  complete  answer  to  the  petition,  so  that  the  Court  can 
exercise  no  discretion,  but  is  bound  to  dismiss  the  petition ;  secondly, 
Ducretionary  Bars,  t.e.,  such  as  being  established,  leave  to  the  Court 
a  discretion  as  to  the  decree.  There  are  but  four  absolute  defences  : 
(1.)  Denial  of  &cts  alleged  in  the  petition.  (2.)  Connivance.  (3.) 
Condonation.  (4.)  Collusion.  Discretionary  defences  are :  (I.) 
Adultery  of  petitioner.  (2.)  Unreasonable  delay  in  presenting  or 
prosecuting  the  petition.  (3.)  Cruelty  to  the  other  party  to  the 
marriage.  (4.)  Desertion  or  wilful  separation  from  the  other  party 
before  the  alleged  adultery,  without  excuse.  (5.)  Wilful  neglect  or 
misconduct  such  as  have  conduced  to  the  adultery  complained  of 
(Browne's  Div.  Prac  86). 


aiFFS    i;.    aiFFB    ft    HUME. 
[33  L.  J.  (P.  &  M.)  161.] 

A  HUSBAKD  wilfully  abstaining  from  taking  any  steps  Decision, 
to  prevent  an  adulterous  intercourse,  which,  from  what 
passes  before  his  eyes,  he  cannot  but  believe  or  reasonably 
suspect  is  likely  to  occur,  is  guilty  of  connivance,  though 
there  may  be  no  corrupt  intention  on  his  part. 

If  a  husband  having  the  right  to  divorce  his  wife  for 
adultery,  abandons  that  right  in  consideration  of  a  sum 
of  money  received  from  the  adulterer,  he  can  never 
afterwards  be  a  petitioner  for  a  divorce  on  the  ground 
of  his  wife's  criminal  intercourse  with  the  same  person. 

This  case  has  considerably  modified  many  of  the  former  decisions 
upon  the  subject  of  connivance. 

Mere  imprudence  and  error  of  judgment  are  not  connivance  ;  and 
in  deteimining  whether  the  husband's  behaviour  has  haired  him 
from  relief  on  proof  of  his  wife's  adultery,  the  honesty  of  his  in- 
tentions, not  the  wisdom  of  his  conduct,  is  to  be  considered.  {Hoar 
v.  Hoar,  3  Hag.  Ecc.  R.  137.)  But  a  husband  who  gives  a  willing 
assent  to  an  act  of  adultery  by  his  wife,  desiring  that  it  shall  be 
committed,  is  guilty  of  connivance,  although  he  may  take  no  active 
step  towards  procuring  it  to  be  committed.  {Morris  v.  Marris,  31 
L.  J.  (P.  &  M.)  69.)  And  if  a  husband  has  connived  at  his  wife's 
adultery  with  one  man,  he  is  not  entitled  to  a  separation  on  the 
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ground  of  her  adultery  with  another.  {SUme  v.  Stone,  3  No.  c^  Cas. 
278.)  If  a  wife,  though  unwilling  to  consent  that  her  husbtud 
should  live  in  adultery,  ultimately  gives  her  consent  for  the  eake  of 
obtaining  an  aUowance  from  him,  she  is  guilty  of  connivance.  (IZwi 
V.  Ro$iy  L.  R  1  P.  &  D.  734.)  If  a  person  employed  by  a  husband 
to  watch  his  wife  for  the  purpose  of  obtaining  evidence  of  her 
adultery,  brings  about  an  act  of  adultery,  the  husband  cannot  obtais 
a  decree  of  dissolution  on  the  ground  of  such  adultery,  ^though  be 
may  not  have  directed  or  authorised  his  agent  to  brin^  it  about 
(Govctr  V.  {?otf<r,  L.  R.  2  P.  &  D.  42a) 


CKEWJbS    17. 

[3  Hao.  Ecc.  R.  132.] 

Decision.  A  HUSBAND  is  not  bound  to  proceed  against  his  wife 
upon  suspicion,  but  he  is  to  show  his  vigilance.  If  it 
be  proved  that  there  is  a  long  course  of  criminal  con- 
duct of  which  he  was  cognizant,  he  cannot  receive 
relief. 


ELUS    V,    EIiLia 

[34  L.  J.  (P.  &  M.)  100.] 

Decision.  In  Order  to  establish  condonation,  it  is  not  suj£cient 

to  prove  that  a  husband  returned  to  cohabitation  with 
his  wife  after  be  was  in  possession  of  evidence  of  her 
adultery;  it  is  necessary  also  to  prove  that  he  gave 
credit  to  that  evidence,  and  took  her  back,  believing 
her  to  be  guilty  and  intending  to  forgive  her. 


Case. 


ANGLE    V.    ANOIiE. 

[12  JUB.  625.] 

The  parties  were  married  in  1835,  and  cohabited  till 
1837,  during  which  time  the  husband  kept  up  an  adul* 
terous  intercourse  with  E.  B. ;  from  1887  to  1845  the 
husband  and  wife  lived  separate;  and,  on  the  death 
of  E.  £.,  in  that  year,  the  husband  wishing  to  return  to 
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the  wife,  she  commenced  proceedings  against  him  for  a 
divorce  by  reason  of  adultery ;  the  intercourse  with  E.  B. 
continued  till  her  death  in  1845,  the  fact  of  such  inter- 
course being  known  'to  the  wife. 

It  was  held  that  the  knowledge  of  the  wife  and  the  Decision, 
delay  in  instituting  proceedings,  did  not  amount  to  such 
connivance  or  condonation  as  to  operate   as   a  bar   to 
the  suit. 


DENT    V,    DENT. 

[34  L.  J.  (P.  &  M.)  118.] 

The  word  condonation  has  the  same  meaning  in  the  Decision. 
Divorce  Acts  as  it  had  in  the  Ecclesiastical  Courts,  and 
the  doctrine  of  revival  is  equally  applicable.  Therefore, 
although  the  adultery  complained  of  by  the  petitioner 
in  a  suit  for  dissolution  of  marriage  has  been  condoned, 
the  petitioner  is  entitled  to  a  decree  if  it  has  been  revived 
by  subsequent  cruelty. 

Condonation  is  the  forgiveness  of  a  conjugal  offence  with  the  fuU 
knowledge  of  all  the  circumstances,  and  is  a  question  of  fact,  not  of 
law.  {Dempster  v.  Dempster,  31  L.  J.  (P.  &  M.)  20 ;  Peacock  v. 
Peacock,  27  L.  J.  (P.  &  M.)  71.)  In  respect  of  the  wife,  it  must 
amount  to  such  a  blotting  out  of  her  offence  as  will  restore  her  to  her 
former  position.     (Sir  C.  Cresswell.) 

Words,  however  strong,  can  at  the  highest  only  he  regarded  as  im- 
perfect forgiveness,  and,  unless  followed  by  something  which  amounts 
to  a  reconciliation,  and  to  a  reinstatement  of  the  wife  in  the  con- 
dition she  was  in  before  she  transgressed,  it  must  remain  incomplete. 
To  be  condonation,  it  must  completely  restore  the  offending  party, 
and  must  be  followed  by  cohabitation.  (Lord  Chelmsford^  in  Keats 
v.  Keats,  28  L.  J.  (P.  &  M.)  57.)  Condonation  is  not,  however, 
absolute  forgiveness,  but  forgiveness  on  the  implied  condition  that 
the  misconduct  condoned  shall  not  be  repeated.  Harsh  and  insult- 
ing treatment,  tliough  unaccompanied  by  personal  violence,  consti- 
tutes a  breach  of  such  implied  condition  in  a  case  of  cruelty.  Con- 
tinuance of  cohabitation  does  not  necessarily  constitute  condonation ; 
it  may  be  caused  by  the  apprehension  of  some  evil  which  is  con- 
sidered greater  than  personal  injury,  e,g,,  the  privation  of  children. 
{Curtis  V.  Curtis,  27  L.  J.  (P.  &  M.)  73.) 

A  great  distinction   respecting   condonation    exists  between    a 
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husband^B  adulteiy  and  a  wife's  adultery,  and  much  would  be  con- 
sidered culpable  in  a  husband  which  is  praiseworthy  in  a  wife.  A 
woman  has  not  the  same  control  over  her  husband,  has  not  the  same 
guard  over  his  honour,  has  not  the  same  means  to  enforce  the  obe^r- 
vance  of  the  matrimonial  vow  ;  his  guilt  is  not  of  the  same  conse- 
quence to  her,  therefore  the  rule  of  condonation  is  held  more  laxly 
against  her.  (Dr.  Lushington,  in  D'Aguilar  v.  UAguUar^  1  Hag. 
Ecc.  R.  786.)  Forgiveness  on  the  wife's  part,  especially  with  a  laige 
family,  in  the  hope  of  redeeming  her  husband,  is  mentorions,  while 
a  similar  forgiveness  on  the  part  of  the  husband  would  be  degrading 
and  dishonourable.     {Durant  v.  Durant,  1  Hag.  Ecc.  R.  752.) 

Less  cruelty  is  necessary  to  revive  condoned  adultery  than  to 
found  an  original  suit  (Bramwell  v.  BrarmoeUy  3  Hag.  Ecc.  R.  635.) 
The  general  principle  recognised  by  various  decisions  (though  there 
may  be  some  exceptions,  is,  that  in  order  to  revive  cruelty  that  has 
been  condoned,  there  must  be  something  of  the  same  kind — ^it  is  not 
necessary  it  should  be  so  strong  as  the  original  cruelty — but  some- 
thing to  show  that  the  husband  continues  of  the  same  disposition, 
and  in  the  same  state  of  mind,  and  that  there  is  a  well-grounded 
fear  that  he  would  be  guilty  of  the  same  acts  of  cruelty  originally 
complained  of.  {Dr,  LuskingtoUy  in  Evans  v.  Evans,  2  No.  of  Cas. 
474.)  Acts  of  violence  and  cruelty  which  have  been  condoned  may 
be  revived,  without  actual  violence,  by  threats  of  such  a  natare,  and 
so  expressed  as  to  satisfy  the  Court  that  further  cohabitation  would 
be  attended  with  danger  to  the  party  threatened.  {Bostock  v.  Bostody 
1  Sw.  &  Tr.  221.) 


Beciaion. 


aBTHIN    V.    QBTHXN". 
[31  L.  J.  (P.  &  M.)  43.] 

In  order  to  establish  a  charge  of  collusion  against  the 
petitioner  and  the  respondent,  in  a  suit  for  dissolution  of 
marriage,  it  is  necessary  to  prove  that  there  exists  sonie 
understanding  or  agreement  between  them. 


Decision. 


TODD    V,    TODD. 

[35  L.  J.  (P.  &  M.)  34.] 

If  it  be  shown  that  a  husband  has  promised  his  wife 
to  commit  adultery,  in  order  that  she  may  obtain  a  divorco. 
and  the  wife  follows  a  course  the  husband  has  indicated, 
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to  watch  him,  and  adultery  takes  place  subject  to  that 
understanding,  and  evidence  is  obtained  accordingly,  the 
Court  will  hold  that  the  parties  are  acting  collusively,  and 
will  dismiss  the  petition. 

The  fact  that  the  husband,  before  and  after  the  institution  of  the 
suit,  had  had  frequent  interviews  with  his  wife,  and  had  then  given 
her  money,  and  urged  her  not  to  oppose  the  suit,  established 
collusion.  {Barnes  v.  Barnes,  37  L.  J.  (P.  &  M.)*  4.)  An  agreement 
between  the  parties  to  withhold  any  relevant  evidence  is  collusion. 
{Bacon  v.  Bacon,  25  W.  R.  560.)  But  where  the  adulterer  and  the 
wife  made  arrangements  to  which  the  j)etitioner  was  no  party,  hut  in 
order  that  he  might  ohtain  a  divorce,  the  hill  was  passed.  {Matthys- 
sen's  Div.,  78  H.  of  L.  J.  851.) 


MORGAN    V.    MORGAN    &    PORTER. 

[L.  R.  1  P.  &  D.  644.] 

The  discretion  to  be  exercised  under  the  31st  section  of  Decision, 
the  20  &  21  Vict.  c.  85,  must  be  a  regulated  discretion, 
and  not  a  frsc  option  subordinated  to  no  rules.  The 
Court  cannot  gi*ant  or  withhold  a  divorce  on  the  mere 
footing  that  the  petitioner  s  adultery  is  more  or  less  par- 
donable or  capable  of  excuse ;  there  must  be  some  special 
circumstances  attending  the  commission  of  such  adultery, 
or  special  features  placing  it  in  some  category  capable  of 
distinct  statement  and  recognition,  in  order  that  the 
discretion  may  be  fitly  exercised  in  favour  of  a  peti- 
tioner. 

Where,  at  the  hearing  of  a  suit  by  a  husband  for  dissolution  of 
maiTiage,  the  petitioner,  after  his  case  had  been  proved,  tendered 
himself  for  examination  under  the  4drd  section  of  the  20  &  21  Vict, 
c  85,  and  coni'cascd  that  on  one  occasion,  during  a  temporary  separa- 
tion from  the  respondent,  he  had  been  guilty  of  an  act  of  adultery,  the 
Court  refused  a  decree.  {ClarJx  v.  Clarke  Jb  C,  34  L.  J.  (P.  &  M.)  94.) 
But  where  a  husband,  believing  that  his  wife  (who  had  eloped  from 
him,  and  was  living  in  adultery)  wojb  dead,  married  another  woman, 
and  committed  adultery  with  her,  the  Court,  in  the  exercise  of  the 
discretion  vested  in  it  by  sec.  31,  granted  the  husband  a  divorce  not* 
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withstanding  his  adolteiy.  {Jimpk  v.  Jotepkj  34  L.  J.  (P.  &  M.)  d€L) 
And  where,  in  a  suit  by  a  wife  for  a  dissolution  of  maniagey  it  was 
proved  that  the  respondent  had  been  guilty  of  adultery  and  cnclty. 
and  also  that  he  had,  by  threats  and  by  personal  violence,  ooeiced 
the  petitioner  into  leading  a  life  of  prostitution,  and  had  lived  upon 
the  money  which  she  obtained  by  prostitution  :  the  Court  beiiu: 
satisfied  that  she  had  led  this  life,  contiaty  to  her  own  will  and 
desire,  and  in  consequence  of  the  coercion  of  the  respondent,  exer- 
cised the  discretion  ^ven  to  it  by  sec.  31,  by  dissolving  the  mania^ 
notwithstanding  her  adultery.  {Coleman  v«  Coleman^  L.  R.  1  P.  &  D. 
81.) 


NICHOIiSOir    V.    TSaCHOLBOJSf. 

[L.  R.  3  P.  &  D.  63.] 

Decision.  If  a  petitioner,  with  full  knowledge  of  the  facts  of  the 

case,  does  not  present  his  petition  for  two  years,  he  must 
give  some  sufficient  reason  for  the  delay,  otherwise  bis 
petition  may  be  dismissed  under  20  &  21  Vict,  a  85, 
s.  31. 

Where,  in  a  suit  by  a  wife  for  dissolution  of  marriage,  adultery  and 
cruelty  were  proved,  but  there  was  no  evidence  of  any  miscondact 
subsequent  to  the  year  1844  ;  and  from  that  time  until  shortly  before 
the  year  1863,  when  the  petition  was  filed,  the  wife  was  without 
means  of  instituting  a  suit ;  it  was  held  that  she  had  not  been  guilty 
of  unreasonable  delay.     {Harrison  v.  Harrison,  33  L.  J.  (P.  &  M.) 
44.)    And  where  a  husband,  upon  the  discovery  of  his  wife's  adultery, 
commenced  a  suit  for  divorce,  but  abandoned  it  through  want  of 
funds,  the  Court  held  that  he  was  not  thereby  debarred  from  seeking 
a  divorce  at  a  subsequent  period.     (Cood  v.  Cood,  1  Ciui.  755.)    A 
wiie  separated  from  her  husband  in  1850  in  consequence  of  his 
incestuous  adultery  with  her  sister ;  and  in  1868  she  presented  a 
petition  for  dissolution  of  marriage  on  the  ground  of  that  adulteiy. 
Her  explanation  of  the  delay  which  had  occurred  in  presenting  the 
petition,  was,  that  her  mother  was  very  anxious  to  avoid  a  public 
exposure  of  the  scandal,  and  she  yielded  to  her  mother's  earnest 
entreaties,  and  forebore  to  take  proceedings  until  her  mother^s  death. 
Held,  that  the  petitioner  had  been  guilty  of  unreasonable  delay,  but 
not  of  such  a  character  as  to  deprive  her  of  her  right  to  a  decree. 
{Nevcman  v.  Neioman,  L,  R.  2  P.  &  D.  67.) 
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PEARMAT^    V.    PEAHMATST. 

[29  L.  J.  (P.  &  M.)  54] 

Where  the  jury,  on  the  issues  submitted  to  them  in  a  Deciaion. 
suit  for  dissolution  .of  marriage  by  the  husband  against 
the  wife,  found  that  the  respondent  was  guilty  of  adultery, 
and  the  petitioner  guilty  of  cruelty  to  the  respondent, 
brought  on  by  her  drunkenness,  the  Court  made  a 
decree  dissolving  the  marriage. 

Semble,  the  cruelty  contemplated  by  the  31st  section 
will,  in  most  cases,  be  taken  to  mean  such  cruelty  as  has 
led  to  the  adultery  alleged  in  the  petition. 

For  a  collection  of  notes  of  cases  upon  the  subject  of  legal  cruelty 
and  desertion,  see  post,  title  "  Judicial  Separation." 


ST.    PAUIi    V.    ST.    PATTIi    &    FABQIJHAB. 

[L.  R.  1  P.  &  D.  739.] 

The  wilful  neglect  or  misconduct  which  deprives  a  Decision, 
petitioner  of  his  right  to  a  decree  under  section  31  of 
20  &  21  Vict.  c.  85,  is  wilful  neglect  or  misconduct  which 
has  conduced  to  the  respondent's  first  fall  from  virtue. 
Conduct  which  would  have  amounted  to  wilful  neglect 
and  misconduct  within  the  meaning  of  the  section,  if 
committed  prior  to  the  respondent's  first  act  of  adultery, 
but  not  amounting  to  connivance,  will  not  deprive  the 
petitioner  of  his  right  to  a  decree,  when  not  committed 
until  after  an  adulterous  intercoui*se  has  been  established 
between  the  respondent  and  the  co-respondent. 
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DEBINa    V.    BERnra    &    BIiATTRTiY 

[L.  B.  1  P.  &  D.  531.] 

Decision.  The  misconduct  conducing  to  adultery  intended  by  sec- 

tion 31  of  20  &  21  Vicfc.  c.  85,  is  not  mere  carelessness. 
Before  a  husband  is  found  guilty  of  such  miscondact^  it 
must  be  proved  that  there  was  an  intimacy  between  the 
respondent  and  the  co-respondent  of  such  a  character  as  to 
be  distinctly  dangerous,  that  he  actually  knew  so  much  of 
the  intimacy  as  to  perceive  the  danger,  and  that  he  either 
purposely  or  recklessly  disregarded  it,  and  forbore  to 
interfere. 


DomiciL 


iiOBD  r.  coiivnsr. 

[4  Drkw,  366.] 
Pccision.  That  place  is  properly  the  domicil  of  a  person  in  which 

he  has  voluntarily  fixed  the  habitation  of  himself  and  his 
family,  not  for  a  mere  special  and  temporary  purpose,  but 
with  a  present  intention  of  making  it  his  permanent 
home,  unless  and  until  something  (which  is  unexpected 
or  uncertain)  shall  occur  to  induce  him  to  adopt  some 
other  permanent  home. 

Slighter  evidence  is  required  to  warrant  the  conclusion 
that  a  man  intends  to  abandon  an  acquired  domicil,  an<i 
to  resume  his  domicil  of  origin,  than  is  necessary  to  justify 
the  conclusion  that  he  means  to  abandon  his  domicil  of 
origin  and  to  acquire  a  new  one. 
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DALHOnSIE    V,    McDOUAIiIi. 

[7  C.  &  F.  817.] 

In  matters  to  be  determined  by  the  domicil  of  the  Decision, 
parties,  it  is  a  principle  of  law  that  the  domicil  of  origin 
must  prevail  until  the  party  has  not  only  acquired  another^ 
but  has  manifested  and  caixied  into  execution  an  intention 
of  abandoning  his  former  domicil,  and  acquiring  another 
as  his  sole  domicil. 

In  order  to  acquire  a  domicil,  there  must  be  actual 
residence  in  the  place  chosen,  which  must  be  the  principal 
and  permanent  residence  of  the  party. 


MOORHOUBE    v.    LOBD. 

[10  H.  L.  Cab.  272.] 

In  order  to  lose  a  domicil  of  origin^  and  to  acquire  a  Deciuon. 
new  domicil,  a  man  must  intend  qucUenua  in  illo  exiiere 
2>attnam,     It  is  not  enough  for  him  to  take  a  house  in  the 
new  country,  even  with  the  probability  and  the  belief  that 
he  may  remain  there  all  the  days  of  his  life. 


MTJNBOE    V.    DOUGLAS. 

[5  Madd.  379.] 

An  acquired  domicil  is  not  lost  by  mere  abandonment,  Deoision. 
but   continues   until   a  subsequent   domicil   is  acquired, 
which  can  only  be  anvmo  etfdcto,  unless  the  party  die  in 
ittvcre  towards  an  intended  domicil. 
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YBLVBHTON    v.    YBLVBBTOW. 
[1  Sw.  &  Tr.  574.] 

Decision.  If  a  person  has  never  resided  in  England  except  tem- 

porarily, and  is  not  there  at  the  time  of  the  commence- 
ment of  the  suit,  he  is  not  subject  to  the  jurisdictioii  of 
the  Divorce  Court. 

The  doraicil  of  the  husband  is  [usually]  the  domicil  of 
the  wife,  and  even  where  he  has  been  guilty  of  such  mis- 
conduct as  would  furnish  her  with  a  defence  to  a  suit  bv 
him  for  restitution  of  conjugal  rights,  she  cannot  on  that 
ground  acquire  a  separate  domicil  for  herself. 


FORBES    V.    FORBES. 

[Kay,  341.] 

Decision.  LEGITIMATE  children  acquire  by  birth  the  domicil  of 

their  father.     An  infant  cannot  change  his  domicil  by  his 
own  act. 

Every  man's  domicil  of  origin  must  be  presumed  to  continue  until 
he  has  acquired  another  sole  domicil  by  actual  residence,  with  the 
intention  of  abandoning  his  domicil  of  origin.  This  change  mupt  be 
animo  et  facto,  and  the  burden  of  proof  unquestionably  lies  upon  the 
party  who  asserts  the  change.  (Lord  IFensleydale,  3  Macq.  H.  L. 
Ca.  854.)  But  the  expressions  of  an  intention  not  to  renounce  a 
domicil  of  origin  cannot  prevail  against  the  intention  and  facts 
collected  from  the  acts  of  the  party,  if  those  are  otherwise  sufficient 
to  constitute  a  domicil  abroad.     (In  re  Steers  3  H.  &  N.  594.) 

The  domicil  of  the  husband  is  the  domicil  of  the  wife,  even  when 
they  are  living  apart  under  a  separation  deed.  {Warrender  v. 
IVarrendeTy  2  CI.  &  F.  488.)  But  the  ordinary  presumption  foils 
when  there  has  been  a  sentence  of  [judicial  separation].  {Williams 
V.  Dormer y  2  Rob.  505.)  And  where  the  husband  leaves  England  to 
avoid  his  creditors,  his  domicil  is  not  to  be  regarded  in  law  as  the 
domicil  of  the  wife,  either  by  construction  or  by  attraction,  bo  as  to 
compel  the  wife  to  become  subject  to  the  jurisdiction  of  the  tribunals 
of  any  country  in  which  the  husband  may  choose  to  acquire  a  domicil. 
(Lord  JVestbury,  in  Pitt  v.  Pitt,  4  Macq.  H.  L.  Ca.  627.) 


JUDICIAL   SEPARATION.  393 

The  residence  must  be  voluntary  ;  for  a  domicil  will  not  be  lost  by 
a  constrained  residence  in  a  foreign  country.  (In  the  goods  of  the 
Duchess  DOrUans,  1  Sw.  &  Tr.  253.) 


Jtidicial  Separation. 

SMITH    V.     SMITH. 

[28  L.  J.  (P.  &  M.)  27.] 

It   is   competent  for  tbe  Court   to  deciee  a  judicial  Decision, 
separation,  although  the  petition  prays  only  for  a  decree 
of   dissolution  of  marriage,   if  the  facts  proved   at   the 
hearing  will    entitle   the    petitioner   to   the   former  but 
not  to  the  latter  decree. 


DEUTT    V.    DENT. 
[34  L.  J.  (P.  &  M.)  118.] 

The  Court    will   on   the  application   of   a   petitioner  Declaion. 
grant  a  decree  of  judicial  separation  instead  of  a  decree 
of  dissolution,  although  the  petition  prays  for  dissolution, 
and  evidence  has  been  given    upon    which   a  decree   of 
dissolution  could  be  founded. 

The  usual  grounds  for  a  petition  for  judicial  separation  are  :  (1.) 
Adultery.  (2.)  Cruelty.  (3.)  Desertion  without  cause  for  two  years 
and  upwards.    (4.)  Sodomistical  Practices. 


CURTIS    ».     CURTIS. 

[27  L.  J.  (P.  &  M.)  73.] 

To  entitle  a  person  to  a. decree  of  judicial  separation  Decision, 
on  the  ground  of  cruelty,  the  acts  relied  upon  must  be  of 
such  a  nature  as  to    show  that  further  cohabitation  is 
unsafe.     There  must  be  proof  of  bodily  injury,  or  of  a 
reasonable  apprehension  of  such  bodily  injury. 
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Acts  of  violence  committed  under  the  influence  of  an 
acute  disorder,  such  as  brain  fever,  where  the  disorder 
having  been  subdued,  there  is  no  danger  of  tlieir  recur- 
rence, would  not  be  ground  for  a  decree  of  judicial  sepa- 
ration :  aliter,  if  the  result  of  such  disease  were  a  new 
condition  of  the  brain,  rendering  the  party  liable  to  un- 
goveniable  fits  of  passion,  which  would  make  further 
cohabitation  dangerous. 


SMAIiIiWOOD    V,    SMALIiWOOP. 

[31  L,  J.  (P.  &  M.)  3.] 

Decision.  A   DECREE  of  judicial   separation  on   the  ground   of 

cruelty,  will  not  be  granted  unless  the  Court  is  satisfied 
that  further  cohabitation  is  unsafe.  A  single  act  of 
personal  violence,  committed  under  excitement,  and  not 
producing  any  considerable  injury  to  the  person,  will  not 
warrant  the  Court  in  concluding  that  further  cohabitation 
is  unsafe. 

Delay  in  instituting  a  suit  for  judicial  separation  on 
the  ground  of  cruelty,  is  not  a  bar  to  the  suit;  but  it  is 
a  material  fact  for  the  consideration  of  the  Court,  as 
tending  to  show  that  there  was  no  serious  apprehension 
of  further  violence. 


V. 


KEUuY 

[L.  R.  2  P.  &  D.  31  &  59.] 

Decision.  If  force,  whether  physical  or  moral,  is  systematically 

exerted  to  compel  the  submission  of  a  wife,  in  such  a 
manner,  to  such  a  degree,  and  during  such  a  length  of 
time,  as  to  injure  her  health,  and  render  a  serious 
malady  imminent,  although  there  be  no  actual  physical 
violence,  such  as  would  justify  a  decree,  it  is  legal 
cruelty,  and  she  will  be  entitled  to  a  judicial  separation. 
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There  can  be  no  doubt  that  words  of  menace,  creating  a  reasonable 
apprehension  of  personal  injury,  will  call  for  and  justify  the  inter- 
position of  tlie  Court ;  but  family  squabbles,  not  accompanied  by 
personal  violence  nor  by  threaU  of  personal  violence,  will  not  call  for 
such  interference.  {Sir  H,  J.  Fust,  in  Geils  v.  Gdh,  6  No.  of  Cas, 
135.)  Words  of  menace  importing  the  actual  danger  of  bodily  harm, 
will  justify  the  interposition  of  the  Court,  as  the  law  ought  not  to 
wait  till  the  mischief  is  actually  done  ;  but  the  most  innocent  and 
deserving  woman  will  sue  in  vain  for  its  interference  for  words  of 
mere  insult  however  galling.  (Sir  W,  Scott,  in  Oliver  v,  Oliver,  1 
Hag.  Con.  C.  361.; 

Where  the  acts  proved  do  not  induce  the  conclusion  that  the 
safety  of  the  petitioner  has  ever  been  compromised,  or  that  any  fears 
for  it  have  ever  been  entertained,  even  by  herself,  they  do  not 
amount  to  legal  cruelty.  (Milford  v.  MUford,  36  L.  J.  (P.  &  M.) 
30.)  Where  a  husband  treated  his  wife  with  neglect  and  indifference, 
ceased  to  have  matrimonial  intercourse  with  her,  and  carried  on  an 
adulterous  intercourse  with  a  servant  in  the  same  house  where  he  and 
his  wife  were  residing,  it  was  held  that,  in  the  absence  of  any  threats 
or  acts  of  positive  violence,  his  conduct  did  not  amount  to  legal 
cruelty.    {Cousen  v.  Couseny  34  L.  J.  (P.  &  M.)  139.) 

Bodily  injury,  inflicted  on  a  wife  by  her  husband  whilst  suffering 
from  attacks  of  delirium  tremens,  is  a  ground  for  a  judicLil  separation, 
if  the  Court  is  satisfied  that,  although  the  acute  disorder  may  have 
subsided,  the  wife  could  not  return  to  cohabitation  with  her  husband 
without  incurring  great  peril  of  a  renewal  of  such  bodily  injury. 
{Marsh  v.  Marsh,  28  L.  J.  (P.  &  M.)  13.)  Although  cruelty  com- 
mitted by  an  insane  person  is  no  ground  for  judicial  separation  {Hall 
V.  Hall,  33  L.  J.  (P.  &  M.)  65)  ;  yet  where  the  violence  complained 
of  was  such  as  to  lead  to  a  suspicion  of  insanity,  the  Court  would  not 
entertain  the  question  of  sanity  or  insanity,  but  looked  only  to  the 
acts  done.    {Martin  v.  Martin,  29  L.  J.  (P.  &  M.)  106.) 

Cruelty  is  in  its  character  a  cumulative  chai*ge  ;  it  must  be  sus- 
tained and  evince  a  continued  want  of  self-control,  and  it  must  be 
referable  to  permanent  causes,  so  as  to  endanger  the  future  safety  of 
the  wife's  person  or  health.  AVhere  the  charges  were  confined  to 
three  days  alone  of  a  cohabitation  of  three  years,  the  Court  held  that 
the  legal  offence  of  cruelty  had  not  been  committed.  {Plofwden  v. 
Plowdm,  23  L.  T.  Rep.  (N.  S.)  266.)  Still  the  law  does  not  require 
that  there  should  be  many  acts  ;  the  Court  has  expressed  an  indis- 
position to  interfere  on  account  of  one  slight  act,  particularly  between 
persons  who  have  been  under  long  cohabitation,  because,  if  only  one 
such  instance  of  ill-treatment,  and  that  of  a  slight  kind,  occurs  in 
many  years,  it  may  be  hoped  and  presumed  that  it  will  not  be  re- 
peated. But  it  is  only  on  this  supposition  that  the  Court  forbears  to 
interpose  its  protection,  even  in  the  case  of  a  single  act,  Ixjcauae,  if 
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one  act  sbonld  be  of  that  description  which  should  indaee  the  Odcti 
to  think  that  it  is  likely  to  occur  again,  and  to  oecnr  with  i^ 
Hiiffering,  there  is  no  rale  that  shoold  restrain  it  fratn  ooDsideriD^ 
that  to  be  folly  sufficient  to  authorise  its  interference.  (5tr  IP.  Sroff, 
in  Holden  v.  HMm,  1  Hag.  Con.  C.  458.)  Where  one  act  of  Tiolenoe 
is  of  such  a  character  as  to  found  a  reasonable  apprehension  of  fQith*:r 
violence  in  case  oi  cohabitation,  the  wife  U  entitled  to  the  protection 
of  the  Court.     {Re^es  v.  Reaes,  3  Sw.  &  Tr.  139.) 

Spitting  in  the  wife's  face,  combined  with  other  acts  of  violence, 
has  been  held  to  constitute  cruelty.  A  test  of  injuries  such  as  spittzn^; 
in  the  face  is  the  pen.se  in  which  they  are  received.  If  not  resented  1 
at  the  time,  less  weight  will  be  attached  to  the  charge  when  broi^lt 
forward,  {li^adddl  v.  Tratfddl,  31  L.  J.  (P.  &  M.)  123.)  In  tiie 
Ciisii  a  divorce  on  the  part  of  the  wife  was  sustained  almost  entirely 
by  the  evidence  of  the  children  and  near  relations,  who  saw  no  act  <»f 
I)ersonal  violence  on  the  part  of  the  husband^  except  his  pushing  the 
wife,  and  spitting  in  her  fiice.  (Saunders  v.  Saunders,  5  No.  of  Cas. 
408.)  And  in  another,  cruelty  was  established  by  proof  of  habitually 
innulting  conduct  and  violent  temper,  leading  to  frequent  qoatrels 
and  occasionally  to  slight  acts  of  violence,  and  inducing  mental  and 
bo<lily  suffering.     (Knight  v.  Knight^  34  L.  J.  (P.  &  M.)  112.) 

The  Court  will  not  interfere  to  protect  the  wife  from  mere  nn- 
happiness  resulting  from  an  ill-assorted  marriage,  nor  from  the 
destruction  of  domestic  comforts  caused  by  drunkenness.  (Hudson 
V.  Hudsm,  3  Sw.  &  Tr.  314.) 

A  wife  is  not  entitled  to  a  divorce  by  reason  of  the  cruelty  of  her 
husband,  unless  she  is  a  person  of  good  temper,  and  has  always 
behaved  well  and  dutifully  towards  him.  (Taylor  v.  Taylor,  2  Lee, 
172.)  If,  however,  it  should  appear  that  even  misconduct  on  the 
wife's  part  has  produced  a  return  from  the  husband  wholly  un- 
justified by  the  provocation,  and  quite  out  of  proportion  to  the 
offence,  it  might  still  be  the  duty  of  the  Court  to  interfere  judicially, 
notwithstanding  the  wife's  positive  misconduct.  (Dr.  Swabey,  in 
Best  V.  Best,  1  Add.  423^) 

Generally  speaking,  that  would  be  cruelty  if  practised  by  a  wife 
towards  her  husband,  which  would  be  held  to  be  cruelty  if  done  by 
him  towards  her.  I  say  generally  speaking,  for  I  think  there 
must  be  some  distinctions  necessarily  founded  on  the  great  difference 
between  the  sexes,  and  the  power  of  the  husband  in  ordinary  cir- 
cumstances to  protect  himself  from  his  wife's  violence.  Still  the  same 
great  rule  of  danger  to  life  or  limb  must  prevail.  In  these,  as  in  all 
other  cases  of  the  same  genus,  necessary  protection  is  the  foundation 
of  all  separation.  Dr.  LushingtoUy  m  Furlonger  v.  FurUmger,  6  No. 
of  Ca&  425).  The  husband  will  be  entitled  to  the  protection  of  the 
Court  where  the  wife's  passions,  from  whatever  cause,  are  so  little 
under  control  that  she  is  in  the  habit  of  using  personal  violence  to 
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the  husband,  from  which  habit  he  may  be  in  danger  of  bodily  injary, 
though  no  actual  serious  injury  has  been  inflicted.  (White  v.  ffliite, 
1  Sw.  &  Tr.  691  ;  Pickard  v.  Pickard,  33  L.  J.  (P.  &  M.)  158.)  In  a 
suit  by  a  husband  for  judicial  separation  on  the  giound  of  cruelty, 
the  question  is  not  simply  whether  the  husband's  safety  is  endangered, 
but  the  Court  will  also  consider  the  interest  of  the  wife,  and  whether 
her  conduct  may  not  endanger  her  safety  by  provoking  her  husband  to 
retaliate  ;  and  such  a  decree  will  be  granted,  even  though  tlie  parties 
have  continued  to  live  together  in  the  same  house  until  the  hearing. 
{Forth  V.  F(yrth,  36  L.  J.  (P.  &  M.)  122.) 


YEATMAN    v.    TBATMAIT. 

[L.  R.  1  P.  &  D.  489.] 

Desertion   without  cause  means  without  reasonable  Beciaion. 
cause.     Such  reasonable  cause  is  not  necessarily  a  distinct 
matrimonial  oflfence  on  which  a  decree  of  judicial  separa- 
tion or   dissolution   could   be   founded ;  but  it  must  be 
grave  and  weighty. 

Mere  frailty  of  temper,  and  habits  which  are  distasteful 
to  a  husband,  are  not  reasonable  grounds  for  depriving  a 
wife  of  the  protection  of  his  home  and  society, 

A  husband  who  withdraws  from  cohabitation  with  his 
wife  may  be  guilty  of  the  ofiFence  of  desertion,  although 
he  continues  to  support  her. 

To  sustain  the  charge  of  desertion,  the  act  relied  upon  as  such 
must  have  been  done  contrary  to  the  will  of  the  person  charging  it. 
{Ward  V.  Ward,  27  L.  J.  (P.  &  M.)  63  ;  Thcmpsm  v.  Thmnpmi,  id. 
65).  No  one  can  desert  who  does  not  actually  and  wilfully  bring 
to  an  end  an  existing  state  of  cohabitation.  If  the  state  of  co- 
habitation has  ceased  to  exist,  whether  by  the  adverse  act  of  the 
husband  and  wife,  or  even  by  the  mutual  consent  of  both,  desertion 
becomes  impossible  to  either,  at  least  until  their  common  life  and 
home  has  been  resumed.  The  refusal  by  either,  after  the  request  of 
the  other,  to  resume  conjugal  relations,  does  not  constitute  the 
offence  of  desertion.     {Fitzgerald  v.  Fitzgerald,  L.  R.  1  P.  &  D.  694.) 

To  neglect  opportunities  of  consorting  with  a  wife,  is  not  necea- 
sarily  to  desert  her  ;  so  long  as  a  husband  treats  his  wife  as  a  wife 
by  maintaining  such  degree  and  manner  of  intercourse,  as  might 
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naturally  be  expected  from  a  husband  of  his  calling  and  means,  he 
cannot  be  said  to  have  deserted  her.  {IFilliams  v.  WilliamSy  33  L.  J. 
(P.  &  M.)  172.) 

A  wife  is  entitled  to  the  society  and  protection  of  her  husband,  and 
if,  after  refusing  to  live  with  her,  he  gives  her  an  allowance,  the 
payment  of  such  allowance  to  her  is  no  answer  to  the  charge  of 
wilful  desertion.    {Macdonald  v.  Macdonald,  4  Sw.  &  Tr.  242.)     But 
where  a  husband  deserted  his  wife,  and,  within  two   years  from 
the  desertion,  a  deed  of  separation  was  agreed  to,  by  which  he  cove- 
nanted to  make  her  an  allowance,  and  the  deed  was  executed  bv  the 
husband  and  wife,  and  by  a  trustee  on  behalf  of  the  wife,  but  no  part 
of  the  allowance  had  been  paid,  it  was  held  that   the  wife  had 
bargained  away  her  right  to  relief,  and  could  not  establish  a  charge 
of  desertion  without  cause  for  two  years.     {Parkinson  v.  Parkinson^ 
L.  R.  2  P.  &  D.  25.)    And  where  a  husband,  having  refused  to  co- 
habit with  his  wife  or  to  provide  a  home  for  her,  offered  her  100/. 
on  condition  that  she  would  not  molest  him  in  future  by  insisting  on 
her  conjugal  rights,  and  she  agreed  to  the  condition  and  received  the 
money,  it  was  held  that  these  facts  did  not  constitute  desertion  on 
the  part  of  the  husband.    (Buckmaster  v.  BuckmoBtery  L.  R.  1  P.  &  D. 
713.)    But  where  the  evidence  showed  that  the  husband  had  left  his 
wife,  and  had  kept  his  residence  unknown  to  her  for  many  years, 
and  also  that  by  the  intervention  of  friends  she  had  been  induced 
to  sign  a  deed  of  separation,  which,*  however,  had  not  been  carried 
out  in  consequence  of  the  refusal  of  the  trustee  to  act,  and  that  she 
had  for  a  short  time  made  him  an  allowance,  it  was  held,  that,  as  by 
these  acts  the  wife    never  intended   to  assent  to  her  husband's 
absence,  there  was  a  legal  desertion.  {Nott  v.  Notty  36  L.  J.  (P.  &M.) 
10.) 

Even  if  the  separation  do  not  amount  to  desertion  in  its  inception, 
it  may  become  desertion  afterwards ;  for  where  a  husband  whilst 
living  apart  from  his  wife,  under  circumstances  which  did  not  con- 
stitute desertion,  suddenly  broke  off  all  communication  w^ith  her, 
and  formed  an  adulterous  connection  with  another  woman,  it  was 
held  that  these  facts  showed  that  the  husband  had  resolved  to 
abandon  his  wife,  and  therefore  constituted  desertion.  {Gattkouse  v. 
Gatehouse,  36  L.  J.  (P.  &  M.)  121.) 

Shortly  after  a  marriage,  the  husband,  with  the  intention  of  bring- 
ing about  a  separation,  so  treated  his  wife  as  to  comx>el  her  to  leave  ; 
she  subsequently  made  several  offers  to  return,  but  he  refused  to 
receive  her ;  she  continued  willing  to  return,  until  she  found  that 
he  was  carrying  on  an  adulterous  intercourse,  which  had  subsisted 
since  the  marriage  ;  she  then  refused  to  return,  except  upon  con- 
dition that  such  intercourse  should  cease.  Held,  that  the  husband's 
conduct,  before  the  wife  became  aware  of  his  adultery,  amounted  to 
desertion,  and  that  such  desertion  was  not  put  an  end  to  by  her  tm* 
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willingness  to  return  while  the  adultery  continued.  (Graves  v.  Graves, 
33  L.  J.  (P.  &  M.  66.) 

An  offer  by  a  husband  to  return  to  cohabitation  after  he  has 
deserted  his  wife  for  two  years  and  upwards,  does  not  take  away  her 
right  to  a  decree  of  dissolution  on  the  gi'ound  of  such  desertion 
coupled  with  adultery,  the  offence  of  desertion  being  complete  before 
the  offer  was  made.     (Basing  v.  Basing,  33  L.  J.  (P.  &  M.)  150.) 

The  principal  defences  in  suits  for  judicial  separation  are  :  (1.)  The 
adultery  of  the  petitioner.  (2.)  Cruelty,  which  is,  however,  no  bar 
to  a  petition  grounded  on  a  charge  of  adultery.  (3.)  Connivance. 
(4.)  Condonation.  (5.)  Collusion.  (6.)  Desertion.  (7.)  A  previous 
decree  on  the  same  issue. 


Nullity  of  Marriage. 


HTDE    V.    H7DE    &    WOODMAITSEE. 

[L.  R.  1  P.  &  D.  130.] 

Marriage  as  understood  in  Christendom  is  the  volun-  D^jci^iioa. 
tary  union  for  life  of  one  man  and  one  woman,  to  the 
exclusion  of  all  others. 

A  marriage  contracted  in  a  country  where  polygamy  is 
lawful,  between  a  man  and  a  woman  who  profess  a  faith 
which  allows  polygamy,  is  not  a  marriage  as  understood 
in  Christendom ;  and  although  it  is  a  valid  marriage  by 
the  lex  loci,  and  at  the  time  when  it  was  contracted  both 
the  man  and  the  woman  were  single  and  competent  to 
contract  marriage,  the  English  Matrimonial  Court  will  not 
recognise  it  as  a  valid  marriage  in  a  suit  instituted  by  one 
of  the  parties  against  the  other  for  the  purpose  of  en- 
forcing matrimonial  duties,  or  obtaining  relief  for  a  breach 
of  matrimonial  obligations. 

Marriage  is  one  and  the  same  thing  substantially  all  the  Christian 
world  over :  our  whole  law  of  marriage  assumes  this ;  and  it  is 
important  to  observe  that  we  regard  it  as  a  wholly  different  thing,  a 
different  status,  from  Turkish  or  other  marriages  among  infidel 
nations.  This  cannot  be  put  on  any  rational  ground,  except  our 
holding  the  infidel  marriage  to  be  something  different  from  the 


400  DIVORCE  CASES. 

Christian,  and  our  also  holding  Christian  marriage  to  be  the  same 
everywhere.  (Lord  Brougham,  in  Warrender  v.  Warrender^  2  C.  ^ 
F.  532.) 

Not  only  is  all  legal  presumption  in  favour  of  the  validity  and 
against  the  nullity  of  marriage,  but  it  is  8o  on  this  principle,  that  a 
legislative  enactment  to  annul  a  marriage  de  facia  is  a  penal  enact- 
ment, and  therefore  to  Ije  construed  most  strictly.  (Dr.  LushinfftoRj 
in  Catterall  v.  SKeetman,  1  Rob.  321.) 

The  requisites  to  make  a  marriage  legal  are,  that  it  should  be  cele- 
brated (1.)  ^  pursuance  of  Special  Liccivce,  Ordinarifs  Licence,  publi- 
cation of  Banna,  SuperinUndent  Rcgistraf's  Licence,  or  Superintendent 
Regiatrar*a  Certificate,  in  the  presence  of  a  person  in  holy  orders  or  a 
registrar.     (2.)  In  a  Parish  Church  or  public  Chapel,  or  the  Super- 
intendent R^strar's  Office,  or  in  some  building  registered  for  the 
solemnization  of  marriages,   except   when  solemnized  by  special 
licence.     (3.)  Between  single  persons,  not  being  within  the  prohibited 
degrees  of  consanguinity  or  affinity,   (4.)  Between  persons  consenting 
and  of  sound  mind,  and  able  to  perform  the  duties  of  matrimony 
(Browne's  Div.  Prac  51,  52.) 

The  distinction  between  the  above  requisites  is  great.  The  first 
two  are  formal,  and  a  marriage  is  void  only  when  they  ore  deficient 
and  known  to  be  wanting  by  both  parties  to  the  marriage,  as  the  law 
then  conclusively  infers  the  parties  did  not  intend  to  enter  into  the 
contract  of  marriage.  The  lost  two  are  essential,  and  the  marriage 
is  void  when  they  are  wanting,  whether  known  or  unknown  to  be 
wanting  by  both  or  either  or  neither  of  the  parties.  The  first  two, 
moreover,  apply  only  to  England.  Tlie  forms  of  the  ceremony  of 
marriage  vary  in  almost  every  country,  and  our  law  holds  that  to  be 
a  valid  contract,  the  ceremonies  of  which  are  in  accordance  with  the 
law  of  the  place  of  contract  But  the  last  two  classes  of  requisites 
apply  to  all  the  world,  and  if  they  are  wanting  (wherever  tlie  mar- 
riage may  be  solemnized.)  the  marriage  is  void  in  our  law,  although 
it  may  be  in  accordance  lege  loci  contractus  ;  for  the  rule  that  tlie  lex 
loci  contractus  of  a  marriage  establishes  its  validity  requires  this 
qualification,  viz.,  where  the  law  of  a  country  forbids  marriage  under 
any  particular  circumstances,  the  prohibition  follows  the  subjects  of 
that  country  wherever  they  may  go.  Nor  will  the  lex  loci  contractus 
as  to  marriage  prevail  when  eltlier  of  the  contracting  parties  is  under 
a  legal  incapacity  by  the  law  of  the  domicil ;  and  therefore  a  second 
marriage  had  in  Scotland,  on  a  Scotch  divorce  {a  vinculo)  from  an 
English  marriage  between  parties  domiciled  in  England  at  the  time 
of  such  marriage  and  divorce,  is  null  and  void.  {Id.  52,  53,  citing 
R.  v.  Wroxton,  4  B.  &  Ad.  640  ;  Miles  v.  Chilton,  1  Rob.  698  ;  Her- 
bert V.  Herbert,  3  Phill.  58 ;  Brook  v.  Brook,  4  Jur.  (N.  S.)  317  ; 
Fenton  v.  Livingstone,  5  Jur.  (N.  S.)  1183  ;  Conway  v.  Beazley,  3 
Hag.  639.) 
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A  minor  may  institate  a  suit  for  nullity  through  his  father  as 
guardian ;  or,  a  father  may  institute  the  suit  in  his  own  right  in 
respect  of  his  own  interest,  his  interest  being  sufficient  for  that  pur- 
pose {JVtlJA  v.  Ooiiamy  33  L.  J.  (P.  &  M.)  41)  ;  but  suits  for  nullity 
on  the  ground  of  impotence  can  only  be  brought  by  the  party  injured. 
(P V.  ^ ,  37  L.  J.  (P.  &  M.)  80.> 

A  licence  is  a  legal  authority  for  marriage,  and  a  minister  is  guilty 
of  a  breach  of  duty  who  refuses  to  marry  pursuant  to  a  proper 
licence  from  his  ordinary.  But  if  he  suspects  fraud,  delay  may  be 
justifiable  for  the  sake  of  inquiry.  {Agar  v.  HoUUioorthy  2  Lee,  515.) 
A  clergyman  may,  however,  refuse  to  solemnize  a  marriage,  if  either 
of  the  parties  has  been  divorced  on  the  ground  of  adultery.  (20  & 
21  Vict.  c.  85,  s.  57.)  A  marriage  is  valid,  though  celebrated  with- 
out banns  or  licence  first  had  and  obtained,  unless  both  parties  were 
aware,  at  the  time  of  the  ceremony,  of  the  absence  of  banns  and 
licence.  (Graves  v.  Graves,  L.  R.  2  P.  &  D.  423.)  It  is  a  question 
whether  a  marriage  would  be  void,  solemnized  without  fraud,  under 
a  licence  given  by  a  person  not  having  authority  to  grant  the  same. 
(Sir  J.  Nicholly  in  Half  our  v.  Carpenter,  1  Phill.  207.) 

The  intention  of  the  publication  of  banns  is  to  make  known  that 
a  marriage  is  about  to  take  place  between  the  individual  parties,  if, 
therefore,  the  publication  is  such  as  not  to  designate,  but  to  conceal, 
the  parties — ^it  is  no  publication.  This  may  as  well  be  effected  by 
the  insertion  of  an  additional  name,  as  by  the  omission  of  one.  (Sir 
/.  Nifiholl,  in  FeUowes  v.  Stevoart,  2  PhilL  240.)  The  Act  of  Parlia- 
ment requires  the  true  name  ;  the  native  name  is  primd  facie  the 
true  name ;  at  the  same  time,  the  Court  has  thrown  out  that  it  is 
possible  that  a  person  may  have  assumed  another  name,  so  as  to 
bring  it  within  the  description  required  by  the  statute  :  it  is  possible 
such  a  name  may  supersede  the  original  native  name.  (Sir  W.  Scotty 
in  Diddear  v.  Faucit,  3  Phill.  580.) 

A  foreign  tribunal  has  no  authority,  so  far  as  consequences  in 
England  are  concerned,  to  pronounce  a  decree  of  divorce,  d  vinculo, 
in  the  case  of  an  English  marriage  between  English  subjects,  unless 
8uch  subjects  are  at  the  time  of  such  decree  pronounced,  bond  fide 
domiciled  in  the  country  where  the  tribunal  has  jurisdiction,  and  the 
suit  is  prosecuted  without  collusion.  English  courts  of  justice  can- 
not recognise  any  power  in  the  Courts  of  Scotland  to  dissolve  an 
English  mairiage,  where  the  parties  are  not  really  donuciled  in 
Scotland,  but  have  only  been  there  for  such  time  as  would  render 
them  amenable  to  the  jurisdiction  of  the  Scotch  Courts,  and  for  the 
sole  purpose  of  such  jurisdiction.  (Shaw  v.  Gould,  L.  B.  3  H.  L. 
55.) 

A  party,  notwithstanding  a  conviction  for  bigamy,  may  plead  and 
prove  the  invalidity  of  his  first  marriage  in  bar  of  a  sentence  of 
nullity  of  the  second  marriage.    (Bruce  v.  Burke,  2  Add.  480.) 
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A  marriage  contracted  under  duress  or  the  influence  of  foict  or 
fear  is  invalid,  it  being  a  maxim  that  conuTuus  lum  conetiM***- 
facit  nuttrtmoniiiuu     {Harford  v.  Morris j  2  Hag.  Con.  C.  427.) 

Another  incapacity  to  contract  marriage  is  want  of  reason,  without 
a  competent  share  of  which,  as  no  other,  neither  can  the  matrimonial 
contract  be  held  valid.  Modem  resolutions  have  adhered  to  the  reason 
of  the  civil  law,  by  determining  that  the  marriage  of  a  lunatic,  not 
being  in  a  lucid  interval,  is  absolutely  void.  (2  St  Com.  ;  Browning 
V.  Beuney  2  Phill.  70.)  A  man,  having  recovered  his  sanity,  instituted 
proceedings  to  set  aside  his  marriage,  had  when  he  was  (as  alleged  by 
him)  non  compos :  Held,  that  the  marriage  was  void.  {Tttrner  y.  Meyers, 
1  Hag.  Con.  C.  414.)  In  deciding  whether  a  party  was  competent  to 
enter  into  a  contract  of  marriage,  the  question  for  the  consideration 
of  the  Court  will  be,  whether  there  was  health  or  disease  of  the 
mind  at  the  time  of  entering  into  the  contract  of  marriage  ;  if  disease 
be  shown,  the  Court  has  no  means  of  gauging  the  extent  of  the  de- 
rangement consequent  upon  that  disease,  or  of  affirming  the  limits 
within  which  the  disease  might  operate  to  obscure  or  divert  the 
mental  power.  {Hancock  v.  Peaty y  36  L.  J.  (P.  &  M.)  57.)  A  mar- 
riage solemnized  under  circumstances  inferring  fraud,  between  a 
person  of  weak  mind  and  the  daughter  of  his  trustee  and  solicitor, 
who  had  great  influence  over  hitu,  and  by  whom  he  was  clearly  con- 
sidered of  unsound  mind,  was  pronounced  void.  (PorUmouUi  v. 
Portamauth,  1  Hag.  Ecc.  R.  355.) 

The  impotence  of  one  of  the  parties  to  a  marriage  does  not  render 
the  marriage  void  but  only  voidable.  The  validity  of  such  a 
marriage  can  only  be  questioned  in  the  lifetime  of  both  of  the 
parties,  and  by  the  party  who  suffers  an  injury  from  it.  The  next- 
of-kin  of  a  deceased  married  woman  cannot  oppose  the  grant  of 
administration  to  her  husband  on  the  ground  of  his  impotenc<^ 

(P v.  S ,  37  L.  J.  (P.  &  M.)  80.)    To  found  a  sentence  of 

nullity  by  reason  of  impotency,  the  impediment  must  be  shown  to 
have  existed  at  the  marriage  and  to  be  incurable.  Stmile,  that  an 
impediment  not  natural  but  supervening  is  no  ground  of  nullity. 
{Drown  v.  Brouni,  1  Hag.  Ecc.  R.  623.)  In  order  to  establish  mar- 
riage between  young  persons  there  must  be  the  power  present  or 
to  come  of  sexual  intercourse.  {Deane  v.  Avdiiig,  1  Rob.  279.)  A 
male  is  legally  capable  of  marriage  at  fourteen  and  a  female  at 
twelve.  (2  St.  Com.)  Before  a  suit  for  nullity  can  be  brought 
the  Court  usually  requires  that  there  should  have  been  a  triennial 
cohabitation  {Sparrow  v.  Harrison,  3  Curt.  27) ;  but  not  where  the 
impotence  can  be  at  once  ascertained.  {Briggs  v.  Morgan^  3  Phill. 
329.)  For  the  rule  only  applies  when  the  impotency  is  left  to  be 
presumed  from  continual  non>consummation,  and  not  when  it  is 

plainly  proved  aliunde,  {D v.  F ,  34  L.  J.,(P.  &  M.;  66.)  An 

agreement  to  put  an  end  to  a  suit  for  nullity  on  the  ground  of  im- 
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potence,  is  not  void  as  being  against  public  policy.    {Wilson  v. 
JViUm,  14  Sim.  406.) 

In  suits  grounded  on  impotence,  cases  may  occur  where  long  ac- 
quiescence with  knowledge  will  operate  as  a  bar  to  the  prosecution 
thereof ;  and,  more  especially,  if  the  circumstances  show  that  the 
suit  was  brought,  not  on  account  of  the  evils  resulting  from  the 
imperfection,  but  for  other  and  different  reasons.  {Briggs  v.  Morgan^ 
2  Hag.  Con.  C.  330.)    Where  a  delay  of  some  years  occurs  in 

bringing  such  a  suit  the  Court  will  require  an  explanation.    {E 

V.  T ,  3  Sw.  k  Tr.  312.) 


Protection  Order. 


CABQTTiTi    V.     CARGHjIi. 
[1  Sw.  &  Tr.  235.] 

The  desertion  of  the  wife  by  the  husband  must  be  con-  Dcciaion. 
tinuous.     A  bond  fide  oflfer  of  the  husband  to  provide  for 
his  wife,  even  at  the  time  she   claims   the   order,   will 
deprive  her  of  a  right  to  it. 


THOMPSOIT    V.    THOMPSON. 

[1  Sw.  &  Tr.  231.] 

Absence,  to  constitute  desertion,  must  be  without  the  Decisioo. 
consent,  direct  or  indirect,  of  the  party  deserted,  and  in 
spite  of  her  wish. 

A  woman,  having  been  deserted  by  her  husband,  acquired  some 
property  by  her  own  exertions,  which  she  disposed  of  by  wilL 
Subsequently  she  obtained  a  protection  order.  Held,  that  such 
order  had  a  retrospective  effect,  extending  back  to  the  commence- 
ment of  the  desertion ;  and  that  the  will  was  a  valid  instrument 
to  pass  the  property  acquired  by  her  during  such  desertion.  (In 
ihe  goods  of  EUiott,  L.  R.  2  P.  &  D.  274.)  A  sailor,  absent  in  his 
ordinary  occupation,  does  not  desert  his  wife  within  the  meaning  of 
the  20  &  21  Vict.  c.  86,  s.  21.  (Ex  parU  Aldridge,  1  Sw.  &  Tr.  88.) 
The  affidavit  in  support  of  the  order  must  state  sufficient  facts  to 
JKtisfy  the  Court  of  the  fact  of  desertion.  (Ex  parte  SetoeUj  28 
L.  J.  P.  &  M.  8.) 
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Restitution  of  Conjugal  Rights. 


BAKTiTTFi    v.    BABIjEE. 

[1  Add.  305.] 

DeciBion.  There  is  but  One  gix)UDd  for  a  petition  for  restitation 

of  conjugal  rights,  viz.,  that  one  of  the  married  persons 
has  withdrawn  from  living  with  the  other  without  lawful 
cause.  In  such  a  case,  the  deserted  party,  may,  by  suit 
in  the  [Divorce]  Court,  compel  the  party  withdrawing, 
to  return  to  co-habitation. 


SCOTT    V,    SCOTT. 

[34  L.  J.  (P.  &  M.)  23.] 

DecUion.  In  a  suit  for  restitution  of  conjugal  rights,  the  Court 

has  no  jurisdiction  to  make  a  decree  until  the  marriage 
has  been  formally  proved. 

The  petitioner  is  entitled  to  a  decree,  unless  he  is 
proved  to  have  committed  a  matrimonial  offence,  which 
would  be  ground  for  a  judicial  separation. 

If  both  parties  have  been  guilty  of  adultery  this  suit  cannot  be 
sustained,    (fibpe  v.  Koft^  27  L.  J.  (P.  &  M.)  43.) 


Settlements. 


WORSIiEY    V.    WOBSLET    &    WIONAIiIi. 

[L.  R.  1  P.  &  D.  648.] 

Decision.  All  decds  whereby  property  is  settled  upon  a  woman 

in  her  character  of  wife,  and  to  be  paid  to  her  while  she 
continues  a  wife,  come  within  the  scope  of  sect.  5  of  22  & 
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23  Vict.  c.  61»  and  the  Court  has  power  to  deal  with 
them. 

The  Court  will  take  into  consideration  the  fortune  of  the  wife,  the 
ability  of  the  husband,  and  the  conduct  of  the  ])arties  to  the  suit. 
{Chetioynd  v.  Chettoynd,  36  L.  J.  (P.  &  M.)  21.)  The  Court  cannot 
vary  the  settlement  if  there  is  no  issue  of  the  marriage  {ThoTnas 
V.  Thomas^  2  Sw.  &  Tr.  89) ;  or  none  living  at  the  date  of  the 
order,  although  issue  may  have  been  living  at  the  date  of  the 
decree  for  dissolution.  {Graham  v.  GraJuim  d:  C,  L.  R  1  P.  &  D. 
711.)  The  Court  has  no  power  to  vary  marriage  settlements  under 
22  &  23  Vict,  c  61,  s.  5,  unless  it  be  for  the  benefit  of  the  children 
of  the  marriage  or  of  their  parents  (Sykes  v.  Sykes  db  &,  L.  R  2 
P.  &  D.  163) ;  nor  can  the  Court  vary  a  marriage  settlement,  so 
as  to  deprive  an  infant  child  of  the  marriage  of  an  interest  secured 
to  it  by  such  settlement.  {Crisp  v.  Crisp,  L.  R.  2  P.  &  D.  426.) 
The  trustee  of  a  marriage  settlement  cannot  be  heard  in  support 
of  an  application  to  alter  the  settlement,  but  he  may  be  heard  in 
opposition  to  such  an  application.  {Corrance  v.  Corrance  d:  L., 
L.  R.  1  P.  &  D.  495.)  The  Court  will  not  review  an  order  for 
variation  of  a  settlement  on  the  ground  of  matters  arising  subse- 
'  quently.  Where  a  provision  is  ordered  to  be  paid  to  the  wife  out 
^  of  funds  settled  by  her,  the  restriction  dum  casta  et  sola  vixerit  will 
not  be  imposed.    {GUidsUme  v.  Oladstone,  24  W.  R.  739.) 

The  Court  has  no  power  to  order  a  provision  to  be  made  for 
the  maintenance  and  education  of  a  child  above  the  age  of  sixteen. 
{Webster  v.  Webster,  31  L.  J.  (P.  &  M.)  184.) 

The  statutory  enactments  relating  to  this  subject  are  : — 20  &  21 
Vict.  c.  85,  s.  45  ;  22  &  23  Vict.  c.  61,  fl,  5  ;  and  23  &  24  Vict, 
c.  144,  8.  6. 


END   OF   PART   V. 


PART    VI. 

BANKRUPTCY   CASES. 

Acts  of  Bankruptcy. 


BULD    v.    BASS. 

[6  M.  &  G.  143.] 

Notice  of   au  act  of  bankruptcy  means  knowledge  Decision, 
thereof,  or  wilfully  abstaining  from  acquiring  such  know- 


ledge. 


EX    FABTE    AKNOIiD,    BE    WBIGHT. 

[L.  R.  3  Ch.  D.  70.] 

A  CREDITOR  who  receives  notice  of  his  debtor's  inten-  Decision, 
tion  to  commit  an  act  of  bankruptcy  is   not  bound  to 
inquire  whether  the  act  has  been  committed,  but  may 
avail  himself  of  his  remedies  as  if  he  had  received  no  such 
notice. 

Absenting,  imless  from  the  place  of  abode  or  place  of  business,  or 
to  avoid  a  creditor,  is  not  an  act  of  bankruptcy.  {Bemasconi  v. 
Farebrother,  10  B.  &  C.  549.)  A  debtor  promised  to  call  at  an 
appointed  time  on  a  creditor  and  pay  the  debt.  Having  failed  to 
procure  the  money  he  did  not  call ;  but  was  to  be  found  at  his  own 
place  of  business.  Held,  that  the  failure  to  keep  the  appointment 
did  not  constitute  an  absenting  himself  with  intent  to  defeat  or 
delay  the  creditor,  and  that  no  act  of  bankruptcy  had  been  com- 
mitted. (Ex  p.  Meyer  J  re  Stq>hany,  L.  R.  7  Ch.  188.)  But  in  another 
case,  where  a  debtor,  upon  applications  made  to  him  by  creditora 
for  payment  of  their  debts,  made  appointments  with  them  to  meet 
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him  at  specified  times  and  places  with  reference  to  a  settlement  of 
their  demands,  but  failed  to  keep  such  appointments,  it  was  held 
that  the  failures  to  keep  such  appointments  constitated  acts  of 
bankruptcy,  although  the  places  at  which  the  appointments  weiv 
made  were  not  his  usual  places  of  business.  (Ruuell  y.  Beil,  10  M. 
&:  W.  340.)  The  ground  of  distinction  between  these  two  ca?ts 
Heems  to  have  been  that  in  the  latter  there  was  an  intention  to  defeat 
or  delay  creditors,  while  in  the  former  such  intention  was  abscEt. 
In  a  petition  for  adjudication,  the  act  of  bankruptcy  alleged  was  th^t 
the  debtor,  "  being  a  trader,  departed  from  his  dwelling-houae,  or 
otherwise  absented  himself ; "  but  neither  the  petition  nor  the  alii- 
davit  filed  in  support  contained  any  allegation  that  he  had  done  i^* 
"with  intent  to  defeat  or  delay  his  creditors."  The  debtor  having' 
been  ailjudicated  bankrupt  on  this  petition,  it  was  held  that  the 
omission  of  the  words,  "  with  intent  to  defeat  or  delay  his  creditorF," 
was  a  material  defect,  which  could  not  be  remedied  by  amendment 
after  an  adjudication  had  l^een  made,  and  that  as  no  act  of  bank- 
ruptcy was  alleged  in  the  petition,  the  adjudication  must  be  annulled. 
{Ex  p,  Skeltonj  re  Skelton^  36  L.  T.  Rep.  (N.  S.)  806.) 

A  trader,  having  been  denied  to  a  creditor  who  called  for  money, 
was,  after  a  little  time,  seen  peeping  over  his  wife's  shoulder.  Upon 
another  occasion,  seeing  a  creditor  coming,  he  retired  behind  a  par- 
tition at  the  back  of  his  shop,  and  his  wife,  coming  forward,  said  be 
was  not  at  home.  Held,  that  a  jury  was  properly  directed  to  con- 
sider whether  tlie  trader  had  kept  his  house  and  wilfully  secludcil 
himself,  by  withdrawing  from  a  part  of  the  house  where  he  was 
likely  to  meet  a  creditor,  to  a  more  retired  part.  (Key  v.  Shaw,  8 
Bing.  320.) 

In  the  31  at  section  of  the  Bankruptcy  Act,  1860,  the  words,  "  avail- 
able for  adjudication,''  mean  available  for  the  making  of  the  jkar- 
ticular  adjudication  under  which  the  proof  is  tendered*  (Ex  p. 
CroMnCy  re  Bedell,  37  L.  T.  Rep.  (N.  S.)  583.) 

Where  the  Bankruptcy  Act,  1869,  speaks  of  "  traders,"  it  means 
such  persons  only  as  were  traders  at  the  time  when  it  first  came  into 
operation,  or  have  since  become  such.  {Ex  p.  Bailey,  re  Jech,  L.  R. 
13  Eq.  314.) 
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Adjudication. 


EX    FAHTE    KINa,    BS    DAVIE8. 

[L.  R.  3  Ch.  D.  461.] 

The  Court  has    power  to  refuse  to  adjudicate  when  Decision, 
a  bankruptcy  petition  is  being  used  for  an  inequitable 
pui*pose,  e.g.,  to  extort  money,  though  an  act  of  bank- 
ruptcy has  been  committed. 

The  hearing  of  a  petition  for  adjudication  was  adjourned  after 
proof  of  an  act  of  bankruptcy,  to  enable  the  debtor  to  make  arrange- 
ments for  payment  of  his  creditors.  At  the  adjourned  hearing  tho 
debtor  tendered  to  the  petitioning  creditor  the  amount  of  such 
creditor*8  claim  and  costs,  which  was  refused.  Held,  that  the 
registrar  rightly  made  an  order  for  adjudication.  {Ex  p.  Brigstockey 
re  Brigstocke,  L.  R.  2  Ch.  D.  348.) 

The  Court  has  a  general  jurisdiction  to  annul  an  adjudication  in  a 
proper  case.  A  debtor  filed  a  liquidation  petition,  and  his  creditors 
resolved  on  a  liquidation  by  arrangement,  but  before  they  did  so  an 
adjudication  of  bankruptcy  had  been  made  against  the  debtor  on  a 
petition  presented  before  the  filing  of  the  liquidation  petition.  Held, 
that  the  Court  could  not  annul  the  adjudication,  either  under  R.  266 
or  under  its  general  jurisdiction.  {Ex  p.  Ashxcorthy  re  Hoare,  L.  R. 
18  Eq.  705.) 

Where  the  creditors  fail  to  appoint  a  trustee  by  reason  of  a  quorum 
not  being  present,  the  Court  ought  not  to  annul  the  adjudication 
imder  section  84,  if  one  creditor  wishes  the  bankruptcy  to  proceed, 
and  his  debt  is  so  much  greater  than  all  the  others  that  he  is  sub- 
stantially the  only  creditor.  {Ex  p.  English  Joint-Stock  Bank,  re 
Finney,  L.  R.  6  Ch.  79.) 

A  creditor  filed  a  bankruptcy  petition  with  the  usual  affidavit  in 
support,  the  debtor  disputed,  but,  owing  to  the  absence  of  his 
solicitor,  did  not  tender  any  evidence  at  the  hearing.  The  registrar 
made  the  order  for  adjudication  without  requiring  evidence  other 
than  the  affidavit  from  the  creditor.  Held,  that  the  adjudication 
must  be  annulled.    (Exp.  Dodd,  re  Ormston,  L.  R  3  Ch.  D.  452.) 

Where,  in  pursuance  of  resolutions  of  creditors  under  section  28, 
with  the  approval  of  the  Court,  a  composition  was  accepted  and 
adjudication  annulled,  it  was  held,  that  a  judgment  creditor,  who 
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lial  levied  fxccutioii  shortly  l)efore  the  act  of  bankruptcy,  wa« 
hound  by  the  arrangement,  ami  could  not  proc<»e«l  with  the  ext-cu- 
tion  on  the  annulment,  {fix  p.  Lemvmf,  re  Chidletj,  :W  L.  T.  Kep. 
(N.  S.)  553.) 


Bills  of  Sale, 


EMAKtrSL    V.     BBIBOEJEL 
[L.  R.  9  Q.  B.  286.] 

Deciaon.  When  the  grantee  of  a  bill  of  sale  takes  possession  of 

the  goods  comprised  in  it,  and  advertises  them  for  sale  as 
the  goods  of  the  grantor  sold  under  a  bill  of  sale,  the 
goods,  though  still  in  the  house  of  the  gi*antor,  are  no 
longer  in  the  apparent  possession  of  the  grantor  within 
the  meaning  of  the  17  &  18  Vict.  c.  36  (Bills  of  Sale 
Act). 


V. 


WHITE. 

[2  H.  &  C.  300.] 

Decision.  A  BILL   of  Sale  is  not  invalid  in  consequence  of  not 

having  been  registered  within  twenty-one  days,  if  the 
goods  referred  to  in  it  are  seized  within  the  twenty-one 
days  within  which  it  might  have  been  registered. 


FOWliEB    V,    F08TEB. 
[5  JuR.  (N.  S.)  99.] 

Decbion.  A  POST-NUPTIAL  Settlement  of  personalty,  made  in  con- 

sideration of  natural  love  and  affection,  must  be  registered 
as  a  bill  of  sale. 
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£X    FABTE    DAGIiISH,    BE    WIIJ>E. 

[L.  R.  8  Ch.  1072.] 

W.,  a  lessee  for  years,  demised  by  way  of  mortgage  a  Ca«e. 
cotton  mill,  and  all  the  steam  engines,  mill  gear,  and  fixed 
and  movable  machinery  to  B.,  to  hold,  as  to  the  mill  and 
such  machinery  as  was  of  the  nature  of  fixtures,  for  the 
residue  of  the  term  except  the  last  two  days,  and  as  to 
the  movable  machinery  and  other  articles,  absolutely. 

It  was  held  that  the  deed,  so  far  as  it  operated  as  Decinlon. 
a  mortgage  of  trade  fixtures,  required  registration  under 
the  Bills  of  Sale  Act ;  and  that  the  fact  of  the  building 
and  the  trade  fixtures  being  included  in  the  same  demise 
made  no  difference. 


EX    FABTE    BAKCIiAY,    BE    JOYCE. 

[L.  R.  9  Ch.  577.] 

The  true  test  whether  a  mortgage  deed  of  a  building  Decision, 
and  fixtures  requires  registration  under  the  Bills  of  Sale 
Act,  as  respects  the  fixtures,  is,  whether  it  gives  power  to 
the  mortgagee  to  sell  or  take  possession  of  the  fixtures 
and  deal  with  them  separately  from  the  building. 


MATHEB    V,    FBASEB. 
[25  L.  J.  (Ch.)  361.] 

A  MORTGAGE  of  trade  fixtures,  together  with  the  free-  l>eciaioii. 
hold,  by  the  owner  of  the  freehold,  does  not  require  to  be 
registered  as  a  bill  of  sale. 

An  equitable  mortga<i:e  of  leaseholds  by  deposit  of  deeds  will  not 
))as.s  trade  tixtuies  as  against  a  trustee  in  bankruptcy,  without  regis- 
tratiou  under  the  BillH  of  Sale  Act.  {Exi^,  Tmrdie,  re  Trethowan,  30 
L.  T.  Rep.  (N.  S.)  70.) 

The  holiler  of  an  unregistered  bill  of  sale  must  take  actual  physical 
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poBsesdon  of  the  goods  before  default  to  entitle  him  to  hold  tiiem. 
{Ez  p,  Fletcher,  re  Henley,  36  L.  T.  Rep.  (N.  S.)  75a) 

A  debtor,  by  unregistered  bill  of  sale,  assigned  all  his  propertj  to 
A. ;  by  a  subsequent  registered  bill  of  sale  he  assigned  it  to  BL,  and 
then  filed  a  petition  for  liquidation.  Held,  that  after  the  petition 
A.'8  security  was  gone,  and  B.  having  a  good  bill  of  sale  was  entitled 
as  against  the  trustee.  {Ex  p.  Cochrane,  re  Barraud,  45  L.  J.  (Bank.) 
122.) 

A  r^stered  bill  of  sale,  providing  for  the  repayment  of  the  debt 
by  instalments,  was  accompanied  by  an  unregistered  memorandum 
providing  for  the  payment  of  a  boniis  in  full,  even  if  the  money 
really  advanced  should  be  paid  before  the  time  specified  in  the  bill 
of  sale.  Held,  that  notwithstanding  the  non-registration  of  the 
memorandum,  the  bill  of  sale  was  good  against  the  liquidation 
creditors,  the  memorandum  not  constituting  a  "  defeasance  or  con- 
dition **  within  the  Bills  of  Sale  Act.  {Ex  p,  Collins,  re  Lees,  L.  R 
10  Ch.  367.) 

An  agreement  to  give  a  bill  of  sale  need  not  be  registered.  Where 
a  bill  of  sale  was  executed  in  July,  1870,  in  accordance  with  an 
agreement  made  in  October,  1868,  and  the  grantor  filed  a  petition  for 
liquidation  on  the  same  day,  but  after  the  execution  of  the  bill  of  sale, 
and  the  bill  of  sale  was  registered  within  twenty-one  days,  it  was  held 
that  the  title  of  the  holder  of  the  bill  of  sale  prevailed  over  that  of 
the  trustee.    {Exp,  IToman,  re  Broadbent,  L.  R.  12  £q.  598.) 

A.  and  P.  were  each  of  them  holders  of  a  bill  of  sale  on  the  same 
part  of  a  non-trader  s  property.  A.'s  security  was  dated  10th  Feb., 
and  registered  2nd  March.  P.'s  was  dated  28th  Feb.,  and  registered 
18th  March.  P.  had  no  notice  of  A.*s  bill  of  sale  at  the  date  of  his 
own,  and  took  possession  before  he  received  notice.  On  4th  April 
A.  gave  notice  of  his  charge,  but  notwithstanding  this,  P.  proceeded 
to  sell  the  goods.  After  the  seizure,  and  before  the  sale,  the  debtor 
was  adjudicated  bankrupt.  Held,  that  the  fact  that  P.  had  been  the 
first  to  take  possession  did  not  give  him  priority  over  A.  (JSxp, 
Alien,  re  MiddUton,  L.  R.  11  £q.  209.) 

For  other  notes  of  decisions  respecting  bills  of  sale,  see  post, 
"  Fraudulent  Dispositions.*' 
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Composition  with  Creditors. 


EX    FABTE    JOKS8,    BE    JONES. 

[28  L.  T.  Rkp.  (N.  S.)  679.] 

Even  after  a  resolution  for  a  composition  has  been  Decision, 
ri^gistered  the  Court  has  jurisdiction,  on  a  primd  facie 
case  of  fraud  being  made  out,  to  re-open  the  question, 
and  direct  the  examination  of  the  debtor,  notwithstanding 
a  lapse  of  six  months  ;  and  a  mere  categorical  denial  by 
the  debtor,  unsupported  by  other  evidence,  will  not  be 
accepted  by  the  Court  as  a  sufficient  rebuttal  of  the 
charges  of  fraud. 

The  power  of  a  majority  of  creditors  to  accept  a  composition  under 
sec.  126  of  the  Bankruptcy  Act,  1869,  must  be  exercised  bond  /de 
only  for  the  benefit  of  the  creditors ;  and  it  was  held  that  the  registrar 
rightly  refused  to  register  a  resolution  to  accept  Is.  in  the  pound  where 
the  assets  could  have  produced  5^.     (Ex  p.  Page,  24  W.  R.  502.) 

Where  the  debtor*s  statement  showed  considerable  liabilities  and 
only  nominal  assets,  and  the  creditors  passed  a  resolution  to  accept 
U.  in  the  pound  and  no  security  for  payment  was  offeredi  it  was  held 
that  the  resolutions  were  pa5«8ed  to  benefit  the  debtor,  and  that  the 
registrar  rightly  refused  at  the  instance  of  a  dissenting  creditor  to 
register  them.  Leave  was  given  to  the  debtor  to  summon  a  fresh 
first  meeting  for  the  purpose  of  offering  a  properly  secured  composi- 
tion (^x  p,  Terrell,  re  Terrell,  26  W.  R.  153) ;  but  where  the  debtor's 
statement  showed  assets  £bO  and  liabilities  £1,366,  it  was  held  that 
a  resolution  to  accept  6(2.  in  the  pound  was  reasonable  and  must  be 
registered.     {Ex  p.  WiUiams,  re  WiUiams,  25  W.  R.  432.) 

Where  the  passing  of  a  resolution  in  favour  of  a  composition  has 
been  obtained  by  the  vote  of  a  creditor  who  has  purchased  the  debt 
in  respect  of  which  he  votes,  in  order  to  vote  in  favour  of  the  com- 
position, such  a  fraud  taints  the  whole  of  the  proceedings  for  a  com- 
position, and  the  Court  will  make  an  order  of  adjudication  of  bank- 
ruptcy against  the  debtor,  on  the  petition  of  a  duly  qualified  creditor, 
in  spite  of  the  pendency  of  the  proceedings  for  a  composition,  (^x 
p.  Fore  Street  WarehovM  Co,  Limited,  re  Burrs,  30  L.  T.  Rep.  (N.  S.) 
624.) 
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Decuion. 


EX    FABTE    HAKTEL,    BE    THOBFXL 

[L.  R.  8  Ch.  743.] 

Where  resolutions  accepting  a  composition  payable  bv 
the  debtor  have  been  duly  passed  and  registered,  a  creditor 
will  be  restrained  from  proceeding  at  law  in  oi'der  to  tiy 
the  validity  of  the  resolutions. 


EX    PARTE    JONES,    BE    JONES. 

[L.  E.  10  Ch.  663.] 

Decision.  A  RESOLUTION  for  composition  has  no  retrospective 

effect  so  as  to  invalidate  securities  obtained  by  a  creditor 
in  the  interval  between  the  filing  of  the  petition  and  the 
first  meeting  of  creditors. 

A  creditor  who  has  attended  the  meetings  of  creditors  under  sec 
126,  and  who  has  voted  in  respect  of  the  resolutions  then  passed,  is 
bound  by  such  resolutions,  although  his  debt  is  omitted  by  the  debtor 
from  the  statement  of  debts.  {GainphfU  v.  Im  Thurm,  L.  R,  1  C.  P.  D. 
267.)  But  a  creditor  who  assents  to  a  composition  in  respect  of  a 
particular  debt  inserted  in  the  debtor's  statement,  is  not  bound  by 
the  composition  in  i*espect  of  another  contingent  debt  not  so  inserted. 
(JFUson  V.  Breslauer,  37  L.  T.  Rep.  (N.  S.)  24.) 

When  a  resolution  for  composition  has  been  passed,  whicli  is 
capable  of  being  enforced  against  a  debtor,  he  cannot  present  a 
second  petition  for  liquidation  or  composition ;  and  any  resolution 
passed  under  such  a  petition  is  void.   {Ex  p,  Sydney y  re  Sydney,  L.  R. 
10  Ch.  208.)    The  creditors  of  a  liquidating  debtor  accepted  a  com- 
position payable  by  instalments,  secured  by  the  joint  and  several 
promissory  notes  of  the  debtor  and  a  surety.    The  notes  were  distri- 
buted amongst  the  creditors  and  the  debtor  paid  his  solicitor  his 
costs  in  the  matter.    Held,  that  the  promissory  notes  having  been 
distributed  it  was  not  competent  for  the  debtor  to  institute  any  pro- 
ceedings to  vary  the  terms  of  the  composition,     (^x  p.  Hopper,  re 
Elliott,  37  L.  T.  Rep.  (N.  S.)  725.)    But  the  creditors  have  power, 
by  means  of  an  extraordinary  resolution,  to  reduce  the  amount 
payable  under  a  composition,  and  creditors  who  had  agreed  to  the 
original  resolution,  but  dissented  from  the  resolution  for  the  redue- 
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tioD,  are  bound  by  the  latter  reaolutioii  when  duly  passed,    (^x  j7. 
liadcliffe  Investment  Co,y  re  Glover ^  43  L.  J.  (Bank.)  4.) 

Section  32  of  the  Bankruptcy  Act,  1869,  relating  to  preferential 
debts,  does  not  extend  to  cases  of  composition.  (Ex  p,  Walter,  re 
Heath,  L.  R.  15  Eq.  412.) 


EDWABDS    V.     COOMBE. 

[L.  R.  7  C.  P.  519.] 

It  is  competent  to  a  non-assenting  creditor,  notwith-    Decision, 
standing  a  resolution  for  composition,  to  sue  for  his  ori- 
ginal debt,  where  the  debtor  has  failed  to  pay  or  tender 
the  composition  within  the  time  agreed  on,  or  within 
a  reasonable  time. 


JN    BE    HATTON. 

[L.  R.  7  Ch.  723.]  ^ 

Where  the  creditors  have  agreed  by  resolutions  under  Decision, 
the  Bankruptcy  Act,  1869,  to  accept  a  composition  pay- 
able by  instalments,  and  the  debtor  makes  default  in 
payment  of  an  instalment  to  a  creditor,  the  creditor  may 
maintain  an  action  against  the  debtor  for  the  balance 
of  the  whole  debt  remaining  unpaid,  and  will  not  be 
restrained  by  the  Court  of  Bankruptcy. 

The  Court  has  jurisdiction  to  adjudge  a  compounding  debtor  who 
has  made  default  in  payment  of  the  composition,  a  bankrupt,  although 
more  than  six  months  have  elapsed  since  the  filing  of  the  debtor's 
petition  for  liquidation,  and  although  that  is  the  act  of  bankruptcy 
relied  upon  by  the  petitioning  creditor.  (Ex  p,  Charltony  re  Charlton, 
37  L.  T.  Rep.  (N.  S.)  45.)  But  where  the  creditors  resolved  to  accept 
a  composition  of  5«.  in  the  pound,  to  be  paid  in  two  instalments,  the 
first  instalment  of  48.  in  the  pound  to  be  secured  by  the  promissory 
notes  of  the  debtor  and  his  sureties,  and  the  second  instalment  of  U. 
to  be  secured  by  the  promissory  notes  of  the  debtor  alone  ;  and  the 
sureties  paid  the  first  instalment,  which  exceeded  the  amount  of  the 
debtor's  assets  as  appearing  in  his  statement  of  afEioirs ;  but  the  debtor 
was  unable  to  pay  the  second  instalment  in  consequence  of  being 
unable  to  realite  a  certain  asset  which  was  mentioned  to  the  creditors 
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as  doubtful,  but  not  included  in  the  statement :  it  was  held  that  do 
grounds  were  shown  for  an  adjudication,  and  that  the  remedj  of  the 
creditors  was  to  sue  at  common  law  for  the  second  instalment.  {E; 
p,  Shitr$,  rt  Shierty  37  L.  T.  Rep.  (N.  S.)  724.) 

A  judgment  having  been  recovered  against  the  defendant  fcr  a 
sum  of  money  and  remaining  unsatisfied,  the  plaintiCT  applied  to  a. 
judge  at  chambers  to  commit  the  defendant  to  prison  under  sec.  5  oi 
the  Debtor's  Act,  1869.    The  judge  made  an  order  for  payment  bj 
monthly  instalments.    After  three  instalments  had  been  paid,  pro- 
ceedings were  taken  by  the  defendant  for  the  purpose  of  mftlrin^;^  a 
composition  with  his  creditors  under  sec.  126  of  the  Bankruptcy  Art, 
1B69  ;  and  a  resolution  of  the  creditors  was  duly  passed,  accepting  a 
composition  payable  by  two  instalments.    Default  was  made  in  pay- 
nient  of  the  first  instalment  to  the  plaintiff,  and  instahnenta  under 
the  judge's  order  having  by  that  time  become  due,  and  not  having 
been  paid,  the  plaintiff  applied  again  at  chambers  for  the  conunitui 
of  the  defendant  to  prison  for  non-compliance  with  the  judge^s  order. 
Held,  that  the  effect  of  the  default  in  payment  of  the  composition 
was  to  remit  the  plaintiff  to  the  position  he  occupied  before  the  pn^ 
ceedings  in  respect  of  the  composition  took  place,  and  that,  conse- 
quently, the  Older  might  be  made  for  the  defendant's  comnuttaL 
{NevDell  v.  Van  Praagh,  L.  R.  9  C.  P.  96.) 

The  creditors  of  a  debtor  resolved  to  accept  a  composition  payable 
in  three  instalments,  the  third  being  guaranteed  by  a  surety.  Before 
the  resolution  was  passed,  the  debtor  had  agreed  with  the  surety  to 
indemnify  him  against  any  liability  which  he  might  incur  under  his 
guarantee,  by  depositing  goods  with  him.    This  agreement  was  not 
made  known  to  the  creditors.    After  the  resolutions  were  r^iistered, 
the  surety  accepted  bills  for  the  amount  of  the  third  instalment^  and 
certain  goods  were  deposited  with  him  by  the  debtor.    The  debtor 
paid  the  first  instalment,  but  failed  to  pay  the  second,  and  thereupon 
he  filed  a  liquidation  petition.    Afterwards  the  surety  paid  the  thir<I 
instalment.    Held,  that  the  creditors  by  accepting  the  composition 
hod  left  the  debtor  absolute  owner  of  the  assets,  and  that  there  was 
nothing  to  prevent  the  de[>08it,  and  that  the  surety  was  entitled  to 
retain  the  goods  as  against  the  trustee  under  the  liquidation.    (Ex  p. 
BurreU,  re  Robinson,  L.  R.  1  Ch.  D.  537.) 

Resolutions  were  passed  in  favour  of  composition,  and  for  assign- 
ing all  the  estate  of  the  debtor  to  D.,  as  security  for  the  composition, 
he  becoming  surety  for  the  payment  of  the  composition,  and  being 
appointed  trustee.  Afterwards  a  deed  was  executed  by  the  debtor, 
the  creditors,  and  D.,  assigning  all  the  estate  to  D.,  but  not  declaring 
any  trusts.  Held,  that  D.  was  absolutely  entitled  to  the  surplus  of 
the  estate  after  the  payment  of  the  composition  and  the  costs^  and 
that  there  was  no  resulting  trust  in  favour  of  the  debtor.  (Ex  p.  WU- 
cocks,  re  fVUcocks,  44  L.  J.  (Bank.)  12.) 
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EX    FABTE    MTRABITA,    BE    DALE. 

[L.  R.  20  Eq.  772.] 

TuE  Court  of  Bankruptcy  has  no  jurisdiction  to  enforce  Decision, 
the  payment  of  a  composition  by  a  surety  who  has  cove- 
nanted with  a  trustee  on  behalf  of  the  creditors  for  its 
payment  If  the  surety  fails  to  pay,  it  is  the  duty  of  the 
trustee  to  sue  him  at  law  on  his  covenant ;  and  if  the 
trustee  neglects  this  duty,  the  Court  of  Bankruptcy  has 
power  to  compel  him  to  perform  it. 

Under  composition  resolutions  a  trustee  was  appointed,  and  a 
surety  for  the  debtor  covenanted  with  the  trustee  to  pay  the  first  two 
instalments.  These  instalments  were  not  paid  when  they  became 
due.  Held,  that  upon  the  application  of  a  creditor  the  Court  had 
jurisdiction  to  order  the  trustee  to  sue  the  surety  upon  his  covenant, 
but  that  the  order  should  provide  for  the  indemnity  of  the  trustee 
against  the  costs  of  the  action.  {Ex  p,  Mortkhcuse,  re  Dale,  L.  R. 
1  Ch.  D.  287.) 

When  under  a  composition  arrangement  a  trustee  is  appointed  by 
the  creditors,  the  debtor  is  not  liable  for  any  default  of  the  trustee 
in  paying  the  composition.  (Ex  p,  WaUrer,  re  Taylor,  43  L.  J. 
(Bank.)  25.) 


EX    FABTE    SOTTING,    BE    B08TEL. 

[L.  R.  19  Eq.  261.] 

The  trustee  appointed  under  R.  279  of  the  Bankruptcy  Decision. 
Rules,  1870,  has  no  power  to  reject  in  toto  the  proof  of  a 
creditor  who  is  included  in  the  debtor's  statement.  If  the 
amount  of  the  debt  be  in  dispute  between  the  debtor  and 
creditor,  the  trustee  is  entitled  to  an  inquiry  to  ascertain 
what  is  really  due. 


I 


It  is  not  necessary  for  a  creditor  whose  debt  is  inserted  in  the  state-  i 

ment  of  the  debts  of  a  compounding  debtor  to  prove  his  debt  before  I 

he  receives  his  composition.    (Ex  p.  Peacock,  re  DuffUld,  L.  R  8 
Ch.  682.) 

A  claim  for  costs  may  be  included  in  a  composition,  and  the 
debtor  is  bound  to  pay  the  con.po«tion  on  the  ertinwted  amount  , 
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which  he  has  inserted  in  his  statement,  even  though  the  costs 
are  not  taxed  at  the  time  limited  for  pa3rment  of  the  composi- 
tion.    (Id.) 

A  debt  inserted  as  unliquidated,  with  a  note  that  the  debt  is  dis- 
puted, is  not  a  sufficient  insertion  of  the  debt  {Melhado  v.  WaUan^ 
36  L.  T.  Rep.  (N.  S.)  724.) 

A  creditor  whose  name  and  the  amount  of  whose  debt  are  not 
entered  in  the  statement,  and  who  is,  therefore,  not  bound  by  the 
composition,  maj  nevertheless  take  advantage  of  the  composition  and 
prove  his  debt,  and  claim  a  share  in  the  fund  in  the  hands  of  the 
trustee.    {Exp.  Carew,  re  Carew,  L.  R.  10 Ch.  308.) 


Case. 


Decision. 


EX    FABTE    MATHEWE8,    KB    ANGEL. 

[L.  R.  10  Ch.  304.] 

The  acceptor  of  two  bills  of  exchange,  which  had  not 
to  his  knowledge  been  negotiated,  took  proceedings  for 
liquidation  by  composition,  and  in  his  list  of  creditors 
entered  the  drawer  as  his  creditor  for  the  amount  of  the 
bills,  without  stating  that  the  debt  was  due  on  bills  of 
exchange.  The  bills  had,  in  fact,  been  negotiated,  and 
the  holder  received  no  notice  of  the  meeting  of  creditors. 

It  was  held,  that  the  holder  was  not  bound  by  the 
resolutions  at  the  meeting,  and  was  entitled  to  pursue  his 
remedies  irrespectively  of  them. 


Debtor's  Summons. 


Decision. 


EX    FABTE    WIEB,    BE    WTEB. 

[41  L.  J.  (Bank.)  14.] 

Where  a  summons  is  served  upon  a  debtor  under 
section  7  of  the  Bankruptcy  Act,  1869,  an  act  of  bank- 
rupt<}y  (under  section  6,  sub-section  6)  is  committed,  at 
the  expiration  of  seven  days  or  three  weeks  (as  the  case 
may  be),  from  the  date  of  service,  if  within  that  time  the 
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debtor  does  not  pay  or  secure  the  debt,  although  time 
may  be  given  to  the  debtor  to  give  security. 

Such  an  act  of  bankruptcy,  being  available  for  adjudi- 
cation only  on  the  petition  of  the  summoning  creditor,  is 
not  one  to  which  the  title  of  a  trustee  under  an  adjudi- 
cation obtained  subsequently  by  another  creditor  would 
relate  back  under  section  11. 


EX    FABTE    KIBBLE,    BE    ONSIiOW. 

[44  L.  J.  (Bank.)  63.] 

If  several  creditors  issue  one  debtor's  summons  they  Decision, 
must  continue  the  subsequent  proceedings  together.  There 
can  be  but  one  act  of  bankruptcy  upon  the  summons,  and 
the  summoning  creditors  cannot  present  separate  bank- 
ruptcy petitions  founded  upon  the  failure  of  the  debtor  to 
comply  with  the  summons  as  to  each  creditor  separately. 

The  non-compliance  with  a  debtor's  summons  is  a  completed  act 
of  bankruptcy  available  against  the  debtor  for  adjudication  on  the 
expiration  of  the  time  limited  by  sec.  6,  sub-sec.  6.  Therefore,  if 
notice  of  such  non-compliance  be  given  to  another  creditor  before  any 
petition  for  adjudication  has  been  filed,  it  will  prevent  such  creditor 
from  availing  himself  of  the  protection  of  section  94.  (J?x  p,  Hankin, 
re  Buchan,  L.  R.  10  Ch.  267.) 

The  Court  will  not  direct  a  trial  of  the  question  of  indebtedness  by 
a  jury  unless  the  debtor  is  prepared  on  the  heanng  of  the  summons 
to  give  security  pursuant  to  section  7.  {Ex  p,  Rawbothamy  re  Bow- 
boiham,  25  L.  T.  Rep.  (N.  S.)  921.)  But  where  the  summons  is 
ordered  to  stand  over  for  an  action  to  be  brought,  and  the  Court  is 
of  opinion  that  the  probability  is  as  much  in  favour  of  the  success  of 
the  alleged  debtor  as  of  the  creditor,  the  Court  will  not  order  security 
to  be  given.    (Ex  p.  Turner,  re  Turner,  L.  R.  10  Ch.  175.) 

Tender  of  the  debt  due  to  one  of  two  creditors  who  have  joined  in 
a  debtor^s  summons,  within  the  time  thereby  limited,  does  not  prevent 
the  neglect  to  pay  the  aggregate  sum  from  being  an  act  of  bankruptcy. 
{Ex  p.  Andrexo,  24  W.  R.  197.) 

A  debtor's  summons  by  a  secured  creditor  cannot  be  dismissed  on 
the  ground  that  he  does  not  offer  to  give  up  his  security  or  have  it 
valu^,  though  he  must  do  so  in  order  to  obtain  an  adjudication 
against  the  debtor.     {Exp,  Mawritz,  re  GiUe^  L.  R.  5  Ch.  779.) 
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A  creditor  who  holds  gamiahee  orders  covering  sums  due  to  tJie 
debtor  to  an  amount  exceeding  the  debt  due  to  the  creditor,  can 
nevertheless  obtain  a  debtor's  summons  against  the  debtor,  and  pro- 
ceed thereon  to  have  him  adjudged  a  bankrupt.  {Jn  re  Tupper,  L.  R. 
9  Ch.  312.) 

Where  a  debtor  s  summons  has  been  issued,  and  the  debtor  denies 
the  debt,  he  has  no  absolute  right  to  require  the  attendance  of  the 
summoning  creditor  for  the  purpose  of  examination.  (Ex  p.  Barron^ 
re  Irving,  L.  R.  10  Ch.  269.) 

The  Court  will  not  annul  an  adjudication  of  bankruptcy  made 
under  a  petition  founded  upon  the  debtor's  failure  to  comply  with  a 
debtor's  summons  issued  by  an  infant  creditor  without  a  next  Mend, 
where  the  debtor  does  not  raise  an  objection  to  the  irregularity  of  the 
summons  till  after  adjudication.  Qiucre,  whether  a  debtor's  summons 
issued  by  an  infant  in  his  own  name  is  irregular.  (Ex  p,  Broeklebankj 
re  BrocJManky  37  L.  T.  Rep.  (N.  S.)  282.) 

In  order  to  constitute  a  debtor  a  "  trader*'  within  section  6,  sub- 
section 6,  he  must  be  a  trader  at  the  time  when  the  debtor's 
summons  is  served.  (Ex  p.  Schomberg,  re  Schomberg,  L.  R.  10  Ch. 
172.) 


DeSis  Provable. 


Decision. 


EX    FABTE    PEACOCK,    BE    DUFFIELD. 

[L.  R.  8  Ch.  682.] 

A  CLAIM  for  costs  is  a  debt  provable,  although  the  costs 
have  not  been  taxed  at  the  date  of  the  adjudication. 


EX    FABTE    BBOOKE,    BE    NEWMAN. 

[25  W.  R.  261.] 

Decision.  Dahaqes  recovered  in  an  action  for  tort  are  a  debt 

provable  only  if  judgment  is  signed  before  adjudication  of 
bankruptcy,  or,  in  case  of  composition,  before  the  final 
passing  of  the  resolution  for  composition. 
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IN    BE    SCAHTH. 

[L.  R.  10  Ch.  234.] 

Where  a  verdict  at  law  has  been  obtained  for  a  sum  of  I^«ion- 
money  in  default  of  delivery  of  a  cbattel  to  the  plaintiff, 
he  cannot,  before  issuing  execution,  be  considered  as  a 
creditor  of  the  defendant  for  that  sum. 


EX    PABTE    HONEY,    BE    JEFFEBY. 

[L.  R.  7  Ch.  178.] 

A  JOINT  and  several  promissory  note  was  signed  by  ^^'■^• 
two  members  of  a  firm,  by  the  fii-m,  and  by  several  other 
persons.  The  firm  having  become  bankrupt,  the  holder 
of  the  note  carried  in  proofs  against  the  joint  estate  of 
the  firm,  and  against  the  separate  estates  of  the  two 
partners  who  had  signed  the  notes. 

It  was  held  that  he  was  entitled  to  prove  against  and  I^»«on- 
receive  dividends  from  both  the  joint  and  the  separate 
estates. 


EX    PABTE    SHEEN*,    BE    WBIGHT. 
[37  L.  T.  Rep.  (N.  S.)  461.] 

Where  a  person  has  hold  himself  out  as  a  partner  with  Decision. 
a  trader,  to  a  small  number  of  the  creditors  of  the  trader, 
he  is  not  precluded  from  proving  for  a  debt  due  to  him 
from  the  trader  in  the  separate  bankruptcy  of  the  trader, 
if  the  estate  of  the  latter  is  insufficient  to  leave  a  surplus 
for  the  joint  creditors. 
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Disclaimer. 


nr    1EUE3    WILSOK. 
[L.  R.  13  £q.  186.] 
Decinon.         \^  cases  where  the  property  acquired  by  the  trustee 
under  the  Bankruptcy  Act,  1869,  consists  of  leasehold 
interests,  the  Court  will  exercise  its  discretion  in  allowing 
him  to  disclaim  such  interests. 

The  assi^ee  of  a  lease  became  bankrupt,  and  his  trustee  disclaimed 
under  section  23.  In  an  action  brought  by  the  lessor  against  the  les^iee 
u{)on  his  covenant  in  the  lease,  to  recover  rent  which  accrued  due  be- 
tween the  adjudication  and  the  disclaimer,  it  was  held  that  the  leasee 
was  liable ;  and  that  a  disclaimer  nnder  section  23  by  the  trustee  of 
the  assignee  of  a  lease  does  not  affect  the  rights  and  liabilities  vfUer  m 
of  the  lessor  and  lessee.    {Smyth  y.  Norths  L.  R.  7  Ex.  242.) 

Where  the  trustee  does  not  disclaim  a  lease,  the  landlord  may  dis- 
train, without  leave  of  the  Court,  in  respect  of  rent  accrued  due  after 
the  commencement  of  a  liquidation,  though  payable  in  advance.  {Ex 
p.  HaU,  re  Binns,  L  R  1  Ch.  D.  285.) 

The  trustee  of  a  liquidating  debtor's  estate  executed  a  disclaimer  of 
the  lease  of  a  house  which  was  vested  in  the  debtor,  and  afterwards, 
before  giving  up  possession  of  the  premises  to  the  landlord,  he  severed 
and  removed  the  tenant's  fixtures.  Held,  that  by  the  joint  operation 
of  the  disclaimer  and  section  23  of  the  Bankruptcy  Act,  1869,  the 
term  must  be  deemed  to  have  been  surrendered  at  the  date  of  the 
trustee's  appointment,  and  that,  as  the  fixtures  had  not  been  removed 
during  the  term,  they  had  become  the  property  of  the  landlord,  to 
whom  the  trustee  must  restore  them  or  pay  their  value.  (&  p, 
Step}iens,  re  Lavies,  37  L.  T.  Rep.  (N.  S.)  613.) 

The  owners  of  certain  houses  agreed  to  grant  a  lease  thereof  to  H. 
for  ten  years  at  £500  per  annum.  After  the  first  year  H.  filed  a 
petition  for  liquidation.  The  trustee  disclaimed  the  agreement ;  and 
the  lessors  claimed  to  prove  as  creditors  for  the  injury  they  had  sus- 
tained "by  the  operation  of  the  section."  Held,  that  they  were 
entitled  to  prove  ;  and  that  the  measure  of  the  injury  sustained  was 
the  difference  between  the  rent  to  be  paid  under  the  agreement  and 
what  they  could  now  obtain  for  the  property,  (i^x  p,  Llynvi  Coal  Go,y 
re  Hide,  L.  R.  7  Ch.  28.) 
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Where  the  truAtee  has  received  a  notice  calling  upon  him  to  dis- 
chiim  a  lease  within  twenty-eight  days,  under  section  24,  and  requires 
an  extension  of  time  beyond  the  twenty-eight  days,  in  order  to 
obtain  the  consent  of  the  Court  under  R.  28  of  1871,  he  must  apply 
for  such  extension  before  the  twenty-eight  days  have  elapsed,  unless 
he  can  show  special  circumstances  to  excuse  the  delay.  {Ex  p.  Lover- 
iiig,  re  Jones,  L.  R.  9  Ch.  586.)  Where  negotiations  for  surrender  of 
the  bankrupt's  interest  were  pending,  the  trustee  was  allowed  an  ex- 
tension of  time,  although  not  applied  for  until  after  twenty-eight 
days  from  notice  to  disclaim.  {Ex  p,  Moore^  re  Stckoe^  24  W.  R. 
720.) 

A«  contracted  to  purchase  certain  lands  and  paid  a  deposit ;  the 
contract  contained  no  provision  for  forfeiture  of  the  deposit  on  non- 
completion  through  A.'s  default  After  title  accepted,  but  before 
completion,  A.  was  adjudicated  bankrupt,  and  his  trustee  disclaimed 
all  interest  under  the  contract,  and  demanded  that  the  deposit  should 
be  returned  to  hinu  Held,  that  as  the  contract  had  gone  off  through 
A.*s  default,  the  trustee  had  no  right  to  recover  the  deposit  (Ex  p. 
Barren,  re  Pamell,  33  L.  T.  Rep.  (N.  S.)  115.) 


Discovery  of  Property. 


EX    FABTE    CB088LE7,    BE    TAYIiOB. 

[L.  R.  13  Eq.  409.] 

Under  sections  72  &  96  of  the  Bankruptcy  Act,  18G9,  Decision, 
and  R.  171  of  the  Rules  of  1870,  the  Court  of  Bankruptcy 
has  power,  on  the  application  of  a  creditor,  to  order  a 
trustee  to  submit  himself  for  examination. 

A  witness  summoned  imder  section  96,  for  examination  respecting 
the  property  of  a  bankrupt,  is  not  entitled  to  any  costs  for  the 
assistance  of  solicitor  or  counsel.  {Ex  p.  WaddeU,  re  LuUcher,  37  L. 
T.  Rep.  (N.  S.)  345.) 


424  BANKRUPTCY  CASES 


Distress  for  Rent. 


STEVENSON    v,    WOOD. 

[5  Esp.  200.] 

Decinon.  A  LANDLORD  may  distrain  after  an  act  of  bankruptcy ; 

therefore  money  paid  to  him  by  a  bankrupt  tenant  to 
avoid  a  threatened  distress,  is  a  protected  payment^  and 
cannot  be  recovered  by  the  [trustee.] 


EX    VASfn^    TILL,    BE    HAYHEW. 

[L.  R.  16  Eq.  9.] 

Case.  After  a  liquidation  petition  had  been  filed  and  a 

receiver  had  been  appointed,  and  had  taken  possession  of 
the  debtor's  property,  the  debtor  s  landlord,  without  asking 
the  leave  of  the  Court,  levied  a  distress  for  a  year's  rent 
due  to  him.  The  Judge  of  the  County  Court  restrained 
the  landlord  from  proceeding  with  his  distress,  and  ordered 
him  to  be  committed  for  contempt  of  Court. 

Decision.  It  was  held  on  appeal  that  the  Court  could  not  inter- 

fere with  the  statutory  right  given  to  the  landlord  by 
section  34  of  the  Bankruptcy  Act,  1869 ;  and  the  order 
for  committal  was  discharged. 

An  arrangement  by  a  mortgage  deed,  by  which  the  mortgagor 
attorns  tenant  to  the  mortgagee,  and  in  pursuance  of  which  the 
mortgagee  seeks  to  distrain  for  a  year's  rent  under  section  34,  was 
heUl  to  be  a  device  amounting  to  a  fraud  on  the  bankruptcy  law?. 
{Exp,  JFilUanut,  re  Thompson,  37  L.  T.  Rep.  (N.  S.)  764.) 

A  person  who  has  paid  off  a  distress  on  the  bankrupt's  property, 
and  made  other  payments  after  adjudication,  whereby  the  bankrupt's 
estate  is  benefited,  and  the  creditors  have  the  advantage  thereof,  is 
entitled  to  be  repaid  the  same  before  the  creditors  receive  any 
dividend.  (Ex  p.  Kennard,  re  Humphreys,  21  L.  T.  Rep.  (N.  S.) 
684.) 
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Execution  against  Traders  Goods. 


EX    PABfPE    KEY,    BE    SKINNEB. 

[L.  R.  10  Eq.  432.] 

In  section  87  of  the  Bankruptcy  Act,  1869,  "bank-  Dedmon. 
ruptcy  petition"  includes  a  petition  for  liquidation  by 
arrangement. 

EX    FABTE    BETA,    BE    BAIiINaEB. 

[37  L.  T.  Rep."  (N.  S.)  17.] 

There  is  nothing  to  prevent  a  creditor  for  a  sum  ex*  Deciaion. 
ceeding  j£50  from  signing  judgment  for  less  than  £50  in 
order  to  avoid  the  operation  of  section  87. 


HOWES    r.     YOUMTQ. 
HOWES    r.     STONE. 

[L.  R.  1  Ex.  JX  146.] 

Where  the  amount  of  the  judgment  debt  is  raised  Deciaion. 
to  a    sum   exceeding  £50   either  by  the   poundage  or 
officer  8  fees,  the  goods  belong  to  the  trustee,  and  not 
to  the  execution  creditor. 


EX    PARTE    VTTiTiATlS,    BE    BOGEBS. 

[L.  R.  9  Ch.  432.] 

An  execution  levied  by  seizure  and  sale  of  a  trader*s  Deciaion. 
goods  for  a  debt  exceeding  £50,  although  an  act  of  bank- 
ruptcy, is  not  for  that  reason  necessarily  a  void  proceeding ; 
and  if  the  execution  creditor  had  no  notice  of  a  prior  act 
of  bankruptcy,  and  no  notice  of  a  petition  for  adjudication 


426  BANKRUPTCY  CASES. 

is  given  to  the  sheriff  under  section  87  within  fourteen 
days  after  the  sale,  the  execution  creditor  is  entitled  to 
the  proceeds  of  the  sale  notwithstanding  a  supervening 
bankruptcy. 

The  sheriff  may  make  a  valid  sale  by  private  contract 
of  goods  seized  under  an  execution,  to  the  execution 
creditor. 

If  the  sheriff  sells  goods  seized  under  the  same  writ 
on  different  days,  all  the  sales  will  be  considered  one 
transaction* 

The  goods  of  a  trader  having  been  taken  in  ezecation  for  a  debt 
exceeding  ;^50,  he,  on  the  following  day,  presented  a  petition  for 
liquidation,  imder  which  reaolutions  for  liquidation  were  come  to, 
and  a  trustee  appointed.  The  execution  creditor  churned  the  benefit 
of  his  execution,  on  the  ground  that  the  seizure  alone  was  not  an  act 
of  bankruptcy,  and  that  no  sale  had  taken  place  when  the  petition 
was  presented.  Held,  that  the  trustee  was  entitled  to  the  goods 
{Bxp,  Rayner,  re  Joknaon^  L.  R.  7  Ch.  325),  it  being  quite  incon- 
sistent with  the  whole  scope  of  the  Act,  and  quite  contraiy  to  com- 
mon sense,  that  an  execution  creditor  who  has  only  seized  before  the 
act  of  bankruptcy,  should  be  in  a  better  position  than  one  who  has 
both  seized  and  sold.    (Williams's  Bank.  Prac  259.) 

The  sheriff  having  received  a  writ  of  execution  against  a  trader  for 
a  debt  exceeding  ;C50,  the  debtor  on  the  24th  July,  before  any  levy 
had  been  made,  paid  to  the  sheriff's  officer  a  lai^e  part  of  the  debt  in 
a  bill,  a  cheque  drawn  by  another  person,  and  bank  notes.  On  25th 
July  the  sheriff's  officer  asked  the  creditors  whether  they  would 
accept  in  part  payment  what  the  debtor  had  given  him,  and  showed 
them  the  bilL  They  expressed  their  assent  On  26th  July 
(Saturday),  the  debtor  filed  a  liquidation  petition,  and  a  receiver  was 
appointed.  On  28th  July  the  sheriff's  officer,  having  received  the 
remainder  of  the  debt  from  another  person  liable  for  it,  paid  the 
whole  to  the  creditors.  Held,  that  the  transaction  was  a  payment 
under  pressure  ;  and  that  the  creditors  were  not  bound  to  hand  over 
to  the  trustee  the  bill  of  exchange,  the  cheque,  or  the  bank  notes. 
{Ex  p,  Brooke,  re  Hassall,  L.  R  9  Ch.  301.) 

The  sheriff  having  seized  the  goods  of  a  trader  under  an  execution 
for  more  than  £50,  the  debtor,  before  sale,  paid  him,  on  the  18th  and 
2lst  November,  two  sums  of  ;£100  and  £3%  respectively,  on  account 
of  the  debt.  The  judgment  creditors  knew  of  and  assented  to  the  pay- 
ments. The  debtor,  on  24th  November,  filed  a  petition  for  liquidation^ 
and  a  restraining  order  was  served  on  the  sheriff,  who  continued  to 
hold  the  sums  so  paid  on  account    Subsequently,  on  20th  December 
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trustees  were  appointed,  who  claimed  the  j£132.  Held,  that  the 
judgment  crediton  having  assented  to  the  payments,  were  entitled  to 
the  money  as  against  the  trustees.  {Stock  v.  Holland,  L.  R.  9  £q. 
147.) 

On  25th  Nov.,  the  sheriff  seized  the  goods  of  a  trader  under  an 
execution  for  j£191,  and  on  the  16th  Dec.,  another  seizure  was  made 
for  a  debt  of  £32.  On  30th  Dec,  the  debtor  filed  a  liquidation 
petition.  At  this  time  the  sheriff  was  still  in  possession,  but  no  sale 
had  been  made.  On  22nd  Jan.,  a  trustee  was  appointed.  Held, 
that  the  creditor  for  ^2,  was  entitled  to  proceed  to  a  sale.  {Ex  p. 
Lovering,  re  Peacock,  L.  R  17  £q.  452.) 

Where  the  sheriff  has  sold  under  an  execution  the  goods  of  a 
person  who  is  not  evidently  a  trader,  and  notice  of  the  filing  of  a  liqui- 
dation petition  is  given  to  the  sheriff  under  section  87,  it  should  give 
such  information  to  the  sheriff  that  he  may  identify  the  debtor  with 
the  person  whose  goods  have  been  sold,  and  may  infer  that  he  is  a 
trader.     {Exp.  t>pomer,  re  Smith,  L.  R.  10  Ch.  168.) 

Under  section  12,  goods  are  not,  as  against  a  trustee  in  bankruptcy, 
bound  by  a  writ  of  fi.  fa,  from  the  delivery  of  the  writ  to  the 
sheriff;  but  a  seizure  of  them  before  the  act  of  bankruptcy  is 
necessary.     {Ex  p.  Williams,  re  Domes,  L.  R  7  Ch.  314.) 

The  notice  of  an  act  of  bankruptcy,  in  order  to  invalidate  an  execu- 
tion under  section  95,  sub-section  3,  ought  to  convey  specific  informa- 
tion as  to  the  acts  constituting  the  act  of  bankruptcy,  and  ought  not 
to  leave  room  for  doubt.  A  notice  stating  circumstances  which  may 
or  may  not  amount  to  an  act  of  bankruptcy  is  insuflicient.  {Evans  v. 
Hallam,  L.  R.  6  Q.  B.  713.)  The  o^iue  is  on  the  execution  creditor, 
who  claims  the  protection  of  section  95,  sub-section  3,  to  prove  that 
he  hod  no  notice  of  any  prior  act  of  bankruptcy.  Notice  to  the 
sheriff's  officer  in  possession,  of  an  act  of  bankruptcy,  is  not  notice  to 
the  creditor.    {Ex  p.  SchuUe,  re  MatanU,  L.  R.  9  Ch.  409.) 


Fraud  on  Creditors. 


BIiACKIiOCK    V.    DOBIK 

[L.  R.  1  C.  R  D.  266.] 

An  agreement   made  without  the   assent   of  all  the  Decision, 
creditors,  that   if  the   debtor  should  fully  disclose  his 
estate,  and  assign  the  same  to  trustees  for  the  benefit 
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of  all  bis  creditors,  then  the  trustees  would  retam  him 
£50,  is  illegal  and  void,  as  being  a  fraud  on  the  creditors' 
rights. 


Case. 


Decision. 


JONB8    V.    QOKDON, 

[37  L.  T.  Rep.  (N.  S.)  477.] 

S.  DREW  bills  on  0.  to  the  amount  of  £1727,  which  6. 
accepted.  S.  and  G.  were  both  at  the  time  insolvent  and 
contemplating  bankruptcy,  and  each  was  aware  of  the 
other's  position.  J.  purchased  these  bills  for  jE2(K), 
knowing  at  the  time  that  O.  was  embarrassed,  but 
making  no  further  inquiries.  On  the  bankruptcy  of  G. 
he  claimed  to  prove  for  the  full  amount. 

It  was  held  by  the  House  of  Lords  that,  a  person  who 
takes  a  bill  of  exchange  under  circumstances  calculated 
to  excite  suspicion,  and,  having  the  means  of  knowledge, 
wilfully  abstains  from  making  any  inquiries,  must  be  con- 
sidered a  holder  with  notice  of  the  fraud,  if  any  exists  ; 
and  that  the  proof  must  be  restricted  to  the  £200  ac- 
tually paid. 

Though  the  question  as  to  how  much  was  given  for 
a  bill  cannot  be  inquired  into  since  the  repeal  of  the 
Usury  Laws,  yet  the  fact  that  a  bill  was  conveyed  for 
a  nominal  amount  is  important  evidence  in  considering 
the  bona  fides  of  the  transaction. 


Fraudulent  Dispositions. 


rs    BE    WOOD. 

[L.  R.  7  Ch.  302.] 

Dcciaion.  The  law  that  a  conveyance  of  a  man's  whole  property 
to  secure  a  past  debt,  whether  he  be  a  tmder  or  a  non- 
trader,  is  an  act  of  bankruptcy,  has  not  been  altered 
by  the  Bankruptcy  Act,  1869. 


J 


FRAUDULENT  DISPOSITIONS.  421) 


BOSE    V.    HAYCOCK. 

[1  Ad.  &  E.  460.] 

A  FAIR  and  bond  fide  sale  of  the  whole  of  a  trader's  Decision, 
property  is  not  of  itself  an  act  of  bankruptcy.    A  party 
who  impeaches  the  sale  of  the  whole   of  a  bankrupt's 
property  must  show  some  facts  from  which  fraud  may 
be  inferred. 


EX    FABTE    GBJBENEBy    BE    VAJTE. 
[36  L.  T.  Rep.  (N.  S.)781.] 

An  assignment  by  bill  of  sale  of  a  tt*ader*s  whole  Decisron. 
propei-ty  to  secure  a  past  debt  and  a  present  advance 
is  an  act  of  bankruptcy,  unless  the  fresh  advance  is 
bond  fide  intended  to  enable  the  debtor  to  carry  on  his 
business ;  and  if  possession  is  taken  within  twenty-one 
days  of  the  bill  of  sale  being  given,  without  anything 
unexpected  having  occurred,  such  intention  is  negatived. 


EX    FABTE    FI8HEB,    RTH    ASH. 

[L.  R.  7  Ch.  636.] 

Where  a  debtor  on  the  eve  of  bankruptcy  assigns  Deci&ion. 
all  his  property  to  a  creditor  to  secure  a  past  debt  as 
well  as  a  fresh  advance,  the  smallness  of  the  fresh  ad- 
vance, although  not  necessarily  making  the  assignment 
an  act  of  bankruptcy,  is  strong  evidence  that  the  advance 
was  made,  not  to  enable  the  debtor  to  continue  his 
trade,  but  to  secure  the  past  debt. 
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PXSNNELL    V.    BEYNOLBS. 

[lie.  B.  (N.  S.)709.] 

DocUton.  An   assignment  by  a  trader  of  all  his  property  antl 

effects  for  a  present  advance  of  part  of  their  value  is  not 
necessarily  an  act  of  bankruptcy.  It  is  for  the  jun" 
to  say  whether,  under  the  circumstances,  the  effect  of  the 
assignment  is  to  defeat  and  delay  creditor. 

A  bill  of  sale  including  all  the  existing  property  of  a  trader,  and 
contaming  a  power  to  seize  all  after-acquired  property,  with  a  certain 
exception,  was  made  by  him  in  favour  of  a  creditor,  in  consideration 
partly  of  an  existing  debt  and  partly  of  a  sum  advanced  by  such 
crcilitor.     Tliis  advance  consisted  of  a  8um  paid  to  another  creditor 
in  satisfaction  of  a  debt  secured  by  a  previous  bill  of  sale  over  the 
same  property,  for  the  purpose  of  redeeming  the  property  which  he 
had  already  seized  under  such  bill  of  sale.    More  than  twelve  months 
after  the  date  of  the  previous  bill  of  sale,  proceedings  were  taken  for 
a  liquidation  of  the  debtor's  affairs  by  arrangement,  and  a  tmst^pe 
was  appointed.      Held,  that  the  later  bill  of  sale  was  not  an  act  of 
bankniptcy.     {Lomax  v.  Buxton^  L.  B.  6  C.  P.  107.)    An  assign- 
ment, by  way  of  mortgage,  by  a  trader,  of  his  stock  and  implements 
of  trade,  where  such  assignment  does  not  include  a  moiety  of  the 
whole  of  his  effects,  is  not  per  se  an  act  of  bankruptcy,  although  the 
effect  of  putting  the  instrument  in  force  would  be  to  stop  the  business. 
{Young  v.  Wand,  8  Ex.  221.)    An  insolvent  debtor,  with  honA  fi^h 
intention  of  carrying  on  his  business,  gave  a  bill  of  sale  of  all  his 
property,  with  exceptions  of  inconsiderable  value,  to  secure  a  past 
debt  for  goods  supplied,  and  to  obtain  a  farther  supply  of  goods. 
Held,  that  under  the    circumstances  of   the  case  there  was    no 
fraudulent  preference  or  act  of  bankruptcy.      {Ex  p.    Winter,  re 
Winstanley,  33  L.  T.  Rep.  (N.  S.)  615.)    The  creditors  of  a  trader 
agreed  to  give  him  further  time  for  payment,  and  further  credit  for 
goods,  so  that  the  whole  debt  should  not  exceed  £500,  and  the  trader 
by  deed  assigned  to  them  substantially  his  whole  property  ;  goods 
were  supplied  in  excess  of  the  limit  named.    Held,  that  the  assign- 
ment was  not  an  act  of  bankruptcy.     {Ex  p,  SJieen,  re  Winstanley,  L. 
R.  I  Ch.  D.  560.)    Payment  of  bills  by  the  drawer  at  the  request  of 
the  acceptor,  who,  in  consideration  thereof,  assigns  to  the  drawer 
all  his  property  to  secure  the  amount,  and  also  certain  past  debts,  is 
a  substantial  advance,  and  prevents  the  assignment  from  being  an 
act  of  bankruptcy.     {Ex  p.  Beed,  re  Tweddellj  L.  R  14  £q.  586.) 
An  assignment  of  the  machinery  and  effects  of  a  trader  neceasaiy 
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for  carrying  on  his  trade,  and  comprising  all  his  property,  except  his 
household  fumitore  and  book  debts,  which  were  of  small  value,  he 
being  at  the  time  in  insolvent  circumstances,  is  fraudulent  and  void 
against  his  [trustee]  on  his  becoming  bankrupt.  {Ex  p.  Bland,  6  De 
0.  M.  &  Q.  757.)  Where  a  member  of  an  insolvent  firm  gave  a  bill 
of  sale  on  his  household  furniture,  which,  with  his  share  in  the 
partnership  property,  formed  his  entire  estate,  it  was  held  to  be  an 
act  of  bankruptcy.  {Exp,  Trevor,  re  Burghardt,  L.  R.  1  Ch.  D.  297.) 
The  execution  of  a  biU  of  sale,  averaging  the  whole  of  the  debtor*8 
property,  and  being  a  mere  renewal  of  a  previous  unregistered  bill  of 
sale,  is  fraudulent  and  an  act  of  bj{nkruptcy.  {Exp,  Stevens,  33  L.  T. 
Rep.  (N.  S.)  135.)  Where  one  partner  makes  a  fraudulent  grant  by 
deed  to  another  partner  it  is  an  act  of  bankruptcy  in  the  former  but 
not  in  the  latter.    {IHiitwell  v.  Tlwmpson,  1  Esp.  67.) 

A  creditor  who  knowingly  obtains  the  l>enefit  of  a  fraudulent 
transaction,  by  pressure,  is  not  protected  by  section  92.  {Ex  p. 
Reader,  33  L.  T.  Rep.  (N.  S.)  36.) 

The  trustee  of  a  bankrupt's  estate  applied  under  section  72  to  the 
Court  of  Bankruptcy  to  declare  a  bill  of  sale,  made  by  the  bankrupt 
previously  to  his  bankruptcy,  fraudulent  and  void  as  against  himself 
as  trustee,  and  to  order  the  assignee  under  the  bill  of  sale,  who  had 
previously  to  the  bankruptcy  sold  the  goods  comprised  therein,  to 
pay  over  the  proceeds  of  the  sale  to  himself  as  such  trustee.  The 
Court  of  Bankruptcy  having  made  the  order  prayed  for,  and  the 
assignee  having  accordingly  paid  over  the  proceeds  of  the  sale,  it  was 
held  that  the  trustee  could  not  afterwards  bring  an  action  against  the 
assignee  under  the  bill  of  sale  to  recover  the  difference  between  the 
value  of  the  goods  and  the  amount  realisedby  the  sale,  inasmuch  as,  by 
the  proceedings  in  bankruptcy  to  recover  the  proceeds  of  the  sale,  he 
had  affinned  such  sale  and  waived  the  tort  {Smith  v.  BaJter,  L,  R. 
8  C.  P.  350.) 


FrauduletU  Preference. 


BUJiS    «.    SMITH. 

[34  L.  J.  (Q.  B.)  68.) 

Primd  fade,  a  trader  who,  on  the  eve  of  bankniptey,  Dedsioiu 
hands  over  to  a  creditor  assets  which  ought  to  be  rateably 
distributed  amongst  all  his  creditors,  must  be  taken  to 
have  acted  in  fraud  of  the  law.     But  if  circumstances 
exist  which  tend  to  explain  and  give  a  different  character 


432  BANKRUPTCY  CASES. 

to  the  transactioD,  and  to  show  that  the  debtor  acted  from 
a  different  motive,  these  circumstances  ought  to  be  left  to 
the  jury  ;  and  the  proper  direction  in  such  a  case  is  th&t, 
unless  the  jury  come  to  the  conclusion  that  the  debtor  had 
the  intention  of  defeating  the  law,  and  preventing  the  due 
distribution  of  his  assets,  by  preferring  one  creditor  at 
the  expense  of  the  rest,  the  transaction  stands  good  in 
law.  The  whole  question  turns  upon  the  intention  of 
the  trader  in  disposing  of  his  goods  to  the  particular 
creditor. 

Section  92  of  the  Bankruptcy  Act,  1869,  does  not  avoid  as  a  &aa- 
dulent  preference  an  act  which  was  not  such  under  the  old  law. 
(Ex  p.  Tempest,  re  Craven,  L.  R.  6  Ch.  70.) 

The  word  **  payee  "  in  the  clause  at  the  end  of  section  92,  protect- 
ing the  rights  of  a  purchaser,  payee,  or  incumbrancer  in  good  iaith 
and  for  valuable  consideration,  is  to  be  read  aa  meaning  a  person 
receiving  payment  as  a  creditor  ;  and  the  protection  given  by  that 
clause  extends  to  creditors  of  the  bankrupt,  not  upon  some  voluntary 
instrument,  but  for  valuable  considemtion,  who  are  ignorant  that 
any  fraud  or  fraudulent  preference  is  intended,  and  not  merely  to 
third  parties  dealing  with  persons  so  preferred.  {Butcher  v.  SUady  44 
L.  J.  (Bank.)  129.)  And  this  clause  has  also  been  held  to  extend  to  a 
case  where  the  consideration  is  the  payment  of  a  pre-existing  debt 
{Exp.  Nortimy  re  Golden,  L.  R.  16  Eq.  39.) 

Where  the  result  of  recovering  property  alleged  to  have  been 
delivered  to  a  creditor  by  way  of  fraudulent  preference  would  not  be 
for  the  benefit  of  the  creditors  at  large,  but  of  an  individnal  creditor 
who  claims  a  security  on  it,  the  trustee  ought  not  to  take  proceed- 
ings for  the  recovery  of  the  property  himself,  nor  will  the  individual 
creditor  be  allowed  to  take  them  in  his  name.  {Ex  p.  Cooper^  re 
Zucco,  L.  B.  10  Ch.  610.) 

Where  a  debtor  makes  over  the  whole  of  his  property  to  one 
creditor,  the  burden  of  proof  that  it  was  received  in  good  &ith,  and 
is  protected  by  section  92,  is  on  the  preferred  creditor.  {Ex  p,  Taie^ 
re  Tate,  25  W.  R.  52.) 

A  trader  being  in  insolvent  circumstances,  applied  to  a  creditor  to 
whom  he  owed  £2,500  for  goods  supplied  in  the  way  of  his  business, 
to  supply  him  with  more  goods  on  credit.  The  creditor  refused,  un- 
less the  debtor  paid  £200  on  account  of  the  goods  previously  supplied. 
The  debtor  said  he  could  not  pay  the  money,  and,  on  being  pressed 
by  the  creditor,  he  oifered  to  return  goods  to  the  amount  of  the 
£200,  which  he  did  not  want.  This  the  creditor  agreed  to,  and  the 
goods  were  accordingly  returned  to  him.     On  the  same  day  the 
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debtor  filed  a  petition  for  liquidation.  Held,  that  the  delivery  of 
the  goodB  to  the  creditor  was  not  a  firandulent  preference,  and  that 
the  trustee  in  the  liquidation  was  not  entitled  to  have  the  goods 
given  up  by  the  creditor.  {Ex  p,  Tophaniy  re  Walker,  L.  R  8  Ch. 
614.) 

Two  of  the  principal  creditors  of  a  debtor  had  a  meeting  with  him, 
at  which  he  admitted  that  unless  he  could  get  assistance  from  his 
friends  he  must  become  bankrupt.  Held,  that  one  of  the  creditors 
might,  notwithstanding  the  meeting,  obtain  pa3nnent  from  the 
debtor  of  a  debt  previously  due.     {Id,) 

The  bankers  of  W.  let  him  overdraw  his  account  on  a  guarantee 
by  sureties  to  the  amount  of  £1,800.  The  overdraft  exceeded 
;£2,400,  and  W.,  being  pressed  to  reduce  the  debt,  handed  to  the 
manager  cheques  and  bills  to  the  amount  of  £2,460,  and  shortly, 
afterwards  filed  a  liquidation  petition.  Held,  that  the  banker's  lien 
attached,  and  that  the  payment  was  neither  a  fraudulent  preference 
nor  an  act  of  bankruptcy.  {Ex  p.  Carlisle  Banking  Co,,  re  IValUm,  36 
L.  T.  Rep.  (N.  S.)  622.) 

Creditors  having  supplied  a  debtor  with  money  aud  cotton,  and 
becoming  aware  that  he  was  in  failing  circumstances,  said  to  him  in 
effect,  "  Go  and  borrow  from  others  upon  long  credit,  and  pay  us." 
The  debtor  did  so,  and  from  time  to  time  paid  sums  to  the  creditors, 
being  pressed  by  them  to  do  so.  Held,  that  the  transaction  was  a 
fraudulent  preference,  and,  as  such,  was  not  binding  upon  the 
trustee,  and  that  the  fact  that  there  was  pressure  made  no  difference. 
{Exp.  Reader,  re  Wrigley,  44  L.  J.  (Bank.)  139.) 

A  member  of  the  Stock  Exchange,  who,  upon  being  unable  to 
meet  his  engagements,  assigns  all  his  assets  for  distribution  amongst 
his  Stock  Exchange  creditors  in  compliance  with  the  rules  of  the 
Stock  Exchange,  commits  an  act  of  bankruptcy,  and  the  assignment 
is  a  fraudulent  preference.  {Tomkins  v.  Saffery,  37  L.  T.  Rep. 
(N.  S.)  758.) 


Injunctions. 


EX    PABTE    IiOFSZ. 

[L.  R.  5  Ch.  D.  65.] 

When    an    action    is   brought  by  one  of  the  credi-  Decision, 
tors  of   a   compounding   debtor  against  the   debtor  for 
his  original  debt,  the   Court  of  Bankruptcy   ought   to 
restrain  the  action  if  it  can  see  clearly  that  it  is  vexatious, 

F  F 
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and  without  foundation,  even  though  the  question  in 
dispute  concerns  only  the  debtor  and  the  creditor  who 
is  suing.  But  if  there  is  a  substantial  question  to  K» 
tried,  the  action  ought  to  be  allowed  to  proceed. 


EX    FABTE   FAFEB   STAJNTBTG   CO.,   KE    BIBSOP. 

[L.  R.  8  Ch.  695J 

Deciflion.  Where  a  creditor  objects  to  be  bound  by  an  arrange- 
ment with  creditors  on  grounds  personal  to  himself  and 
not  applicable  to  the  rest  of  the  creditors,  he  will  not  be 
restrained  from  trying  the  question  in  an  action ;  as  where 
a  creditor  refused  to  be  bound  by  a  resolution  for  a  com- 
position on  the  ground  that  his  name  was  not  duly  inserted 
in  the  debtor's  statement  of  debts,  and  that  the  composi- 
tion had  not  been  tendered  to  him  within  the  prescribed 
time. 


EX    FABTE    COXEB,    HE    BLAKE. 

[L.  R.  10  Ch.  652.] 

Decision.  The  Court  will  not  restrain  a  suit  instituted  before  the 
commencement  of  a  liquidation  to  enforce  a  claim  against 
the  liquidating  debtor  for  fraud. 


EX    FABTE    DITTON,    BE    WOODS. 

[L.  R  1  Ch.  D.  557.] 
Decision.  The  jurisdiction  of  the  Court  of  Bankruptcy   under 

section  13  of  the  Bankruptcy  Act,  1869,  is  not  affected 
by  the  Judicature  Acts. 

Where  one  partner  of  a  firm  files  a  petition  for  liquidation  by 
arrangement,  the  Court  has  no  jurisdiction  to  restrain  an  action  by  a 
creditor  of  the  firm  against  all  the  partners.  (.Exp.  liaojc^  re  Ik 
Vecchj,  L.  R.  6  Ch.  58.) 

The  Court  has  fyovrer  to  grant  an  injunction  on  the  application 
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of  tlie  receiver  under  a  liquidation,  before  a  tniBtee  has  been 
appointed.    {Id,) 

A  sequestration  in  a  Chancery  suit  is  a  "  legal  process  "  within 
section  13,  and  the  Court  of  Bankruptcy  can  restrain  a  sale  there- 
under.   {Exp,  HugheSy  re  Browne,  L.  R  12  Eq.  137.) 

The  Court  has  power  to  restrain  a  creditor  from  bringing  against 
the  trustee  under  a  liquidation  an  action  upon  a  bill  of  sale  given  by 
the  debtor,  the  validity  of  which  is  disputed  by  the  trustee.  {Ex  p. 
Cohen,  re  Sparke,  L.  R.  7  Ch.  20.) 

The  Court  has  jurisdiction  to  grant  an  injunction  to  restrain  a  per- 
son not  a  party  to  the  bankruptcy  proceedings  from  dealing  with 
property  alleged  to  have  been  fraudulently  assigned  before  the  bank- 
ruptcy ;  and  such  an  injunction  may  be  granted  ex  parte  on  such  a  case 
being  made  out  as  would  induce  the  Chancery  Division  to  grant  it 
upon  action  brought  to  impeach  the  assignment  The  person  obtain- 
ing such  an  order  must  give  an  unqualified  undertaking  to  be  answer- 
able for  damages,  not  merely  an  undertaking  to  be  answerable  for 
damages  out  of  the  assets  ;  and  also  an  imdertaking  to  institute  within 
a  limited  time,  proceedings  to  set  aside  the  alleged  fraudulent  assign- 
ment.   {Ex  p,  Anderson,  re  Anderson,  L.  R.  5  Ch.  473.) 

The  Court  cannot  grant  an  injunction  against  a  foreign  creditor 
suing  abroad  {In  re  Chapman,  L.  R.  15  Eq.  75)  ;  but  will  restrain 
the  proceedings  of  an  English  creditor  in  a  foreign  Court  for  a  debt 
incurred  in  England  against  a  debtor  who  has  filed  a  liquidation 
petition.    {Exp.  OrmisUm,  re  Bistin,  24  L.  T.  Rep.  (N.  S.)  197.) 

A  distress  for  rent  is  not  '^  an  execution  or  legal  process  "  within 
section  13  and  R  260.  {Ex  p.  Birmmgham  Gas  Co.,  re  Fanshaw, 
L.  R  11  Eq.  615.) 


Jotni  and  Separate  Estates. 


EBBS    V.    BOUIiNOIB. 

[L.  R.  10  Ch.  479.] 

Where  proceediogs  for  liquidation  have  been  instituted  Decision, 
by  partners,  and  the  joint  creditors  have  passed  a  resolu- 
tion for  liquidation  and  appointed  a  trustee,  the  sepai*ate 
estate  of  each  partner,  as  well  as  the  joint  estate,  vests  in 
the  trustee  so  appointed  ;  and  if  no  resolution  is  passed 
by  the  separate  creditors,  the  trustee  must  administer  the 
separate  estate  according  to  the  laws  of  bankruptcy. 

F  F  2 
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In  such  a  case^  a  discharge  by  the  joint  creditors  wlQ 
not  operate  to  discharge  any  partner  or  his  separate  estate 
from  his  separate  debts. 


EX    PABTE    BICKIir,    RE    FOSTER. 

[L.  R  20  Eq.  767.] 

Case.  A  CREDITOR  of  two  partners  was  also  a  creditor  of  one 

of  them  separately,  and  the  title-deeds  of  separate  estate 
of  that  partner  were  deposited  with  him  to  secure  both 
the  joint  and  the  separate  debts.  The  two  partners  filed 
a  joint  liquidation  petition,  and  the  partner  whose  separate 
estate  was  mortgaged  also  filed  a  separate  liquidation 
petition.    The  secured  creditor  realized  his  security. 

Decision.  It  was  held  that  the  creditor  was  entitled  to  apportion 

the  produce  of  the  realization  between  his  joint  and 
separate  debts  in  whatever  way  was  most  for  his  advantage, 
and  that,  to  enable  him  to  exercise  this  option,  he  was 
entitled  to  apply  to  the  Court,  under  section  104,  to  have 
a  dividend  on  the  joint  estate  declared  before  the  declara- 
tion of  a  dividend  on  the  separate  estate. 

A  solvent  partner  cannot  prove  againet  the  estate  of  his  co>paitQer 
as  long  as  there  are  joint  creditors  unpaid,  although  evidence  be 
offered  that  the  joint  estate  is  ample  to  pay  the  joint  creditors.  {Ex  p. 
Bass,  re  Motion,  36  L.  J.  (Bank.)  39.) 

Where  a  joint  and  several  covenant  is  entered  into  by  partners  for 
payment  of  a  debt,  and  there  is  nothing  in  the  instrument  to  show 
that  they  were  jointly  contracting  as  partners,  parol  evidence  may  be 
admitted  to  show  that  the  money  was  used  for  partnership  purposes, 
and,  if  that  is  established,  proof  may  be  made  against  their  joint  as 
well  as  their  separate  estates.  (Ez  p.  Stone,  re  Wdek,  L.  R.  8  CL 
914.)  In  the  bankruptcy  of  a  partnership,  creditors  who  cannot 
show  that  a  joint  debt  has  been  incurred  by  the  partners  as  a  partner- 
ship transaction  in  the  strict  sense  of  the  term,  may,  nevertheless,  be 
admitted  pari  passu  wilh  the  creditors  of  the  partnership  properly  so 
called.     {Hoare  v.  Orimtal  Bank,  2,1  L.  T.  Rep.  (N.  S.)  173.) 

A  debtor  filed  a  liquidation  petition  describing  himself  as  carrying 
on  business  alone.  He  had  formerly  been  in  partnership,  but  the 
partnership  had  come  to  an  end  more  than  a  year  before  the  petition 
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was  filed.  There  were  debts  of  the  firm  remaining  unpaid.  The 
debtor's  statement  did  not  show  which  were  his  joint  and  which 
were  his  separate  assets  or  debts,  and  on  this  ground  the  Registrar 
Tefused  to  register  the  resolutions  which  the  creditors  passed  for 
liquidation  by  arrangement,  though  all  the  creditors  had  had  notice 
of  the  meetings,  and  no  one  objected  to  the  registration.  Held,  that 
the  Begistrai^s  decision  was  right  {J&x  p.  CockaynCj  re  Cockayne, 
L.  R.  16  £q.  218.) 


Jurisdiction  of  the  Court. 


EX    FABTE    CBIBPIN.    RE    CBISPXET. 

[L.  R  8  Ch.  374.] 

An  alien  non-trader  domiciled  abroad,  who  contracts  Decision, 
debts  in  England,  is  liable  to  be  made  a  bankrupt  under 
the  Bankruptcy  Act,  1869,  if  he  commits  an  act  of  bank- 
ruptcy in  England,  although  he  may  have  left  England 
before  the  petition  for  adjudication  is  presented.  But  he 
cannot  be  made  a  bankrupt  upon  an  alleged  act  of  bank- 
ruptcy committed  abroad. 

Although,  in  the  case  of  a  domiciled  Englishman,  the 
fact  of  his  leaving  England  after  service  of  a  writ  and  so 
escaping  a  debtors  summons,  would  afford  a  strong  pre- 
sumption that  he  intended  to  defeat  and  delay  his 
creditors,  yet  the  same  presumption  does  not  apply  to 
a  foreigner  who  is  returning  to  his  own  country. 

A  Scotchman  received  ;£120  by  fraadulent  preference,  proved  for 
the  balance  of  his  debt,  and  received  a  dividend  thereon,  and  then  on 
service  on  him  in  Scotland  of  an  order  for  the  repayment  of  the 
;£120,  he  appeared  by  solicitor,  and  objected  to  the  jonsdiction  of  the 
Court.  Held,  that  after  he  had  proved  his  debt  he  could  not  object 
to  the  jurisdiction,  and  that  by  appearance  he  waived  the  irregularity 
of  service  of  the  order.    (£x  p.  Eoberteon,  44  L.  J.  (Bank.}  99.) 

The  English  bankruptcy  law  is  binding  upon  the  colonies ;  and 
the  English  Courts  are  bound  by  the  provisions  of  the  English  bank- 
raptcy  law  in  actions  on  foreign  and  colonial  as  weU  as  English  debts. 
(EJUS  ▼.  MeHenry,  L.  B.  6  0.  P.  228.) 
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BLUB    V.    BTTiBEU. 

[L.  R  8  Ch.  83.] 

Decision.  Whebe  a  suit  would,  but  for  the  fact  of  a  bankruptcy, 
be  fit  to  be  entertained  by  the  Chancery  Division,  the 
jurisdiction  is  not  taken  away  by  the  Bankruptcy  Act, 
1869.  Therefore,  when  a  trustee  in  bankruptcy  has,  in 
respect  of  the  bankrupt's  estate,  a  claim  against  a  third 
person,  that  claim  is  not  subject  to  the  jurisdiction  of  the 
Court  of  Bankruptcy. 

It  Ib  not  the  intention  of  the  Bankruptcy  Act,  1869,  that  the  Conrt 
of  Bankruptcy  should  draw  within  its  jurisdiction  all  property  that 
may  be  claimed  as  against  the  trustee  of  a  bankrupt's  estate  by  a 
third  party.  Accordingly,  where  a  person  claiming  to  be  equitable 
mortgagee  of  certain  property  commenced  a  foreclosure  action  in  the 
Chancery  Division  against  the  trustee  of  the  estate  of  the  mortgagor, 
who  had  been  adjudicated  a  bankrupt,  and  the  trustee,  alleging  that 
the  mortgage  was  a  sham,  applied  to  the  Court  of  Bankruptcy  for  an 
order  that  the  plaintiff  in  the  action  should  deliver  up  the  title-^eeds 
to  him,  the  Conrt  refused  the  application,  with  liberty  to  either  of 
the  parties  to  apply  after  the  conclusion  of  the  proceedings  in  the 
action.    (Ex  p,  PanneU,  re  Englcmd,  37  L.  T.  Rep.  (N.  S.)  460.) 


Liquidation  by  Arrangement, 


EX    ^ASLTE    WAIiTOK,    HE    DANDO. 

[L.  R.  10  Ch.  215.] 

Decision.  Where  a  debtor  against  whom  a  petition  for  adjudica- 
tion has  been  presented  files  a  petition  for  liquidation,  the 
Court  has  a  discretion  either :  (1.)  to  postpone  the  adjudi- 
cation till  after  the  meeting  of  creditors,  under  the  Bank- 
ruptcy Act,  1869,  sec.  80,  sub-sec.  10 ;  or  (2.)  to  adjudicate 
the  debtor  a  bankrupt  and  suspend  the  proceedings  under 
the  adjudication  under  R.  266  of  the  Bankruptcy  Rules, 
1870 ;  or  (3.)  to  adjudicate  him  a  bankrupt  simply. 
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EX    FABTE    HABIiAND,    BE    A8HTON. 

[L.  R  20  Eq.  777.] 

Undeb  sec.  125,  sub-sec.  12  of  the  Bankruptcy  Act,  Dedaon. 
1869,  the  Court  has  power  to  adjudge  a  liquidating  debtor 
a  bankrupt  TYiero  motu,  acting  on  the  knowledge  it  has 
acquired  in  the  course  of  the  liquidation  proceedings  ;  and 
it  is  not  necessary  that  a  bankruptcy  petition  should  be 
presented. 

EX    FABTE    jyulOtNAS,    BE    BISSELIi. 

[L.  R.  6  Ch.  605.] 

The  filing  of  a  petition  for  liquidation  by  arrangement  Decision, 
in  the  form  prescribed  by  the  Bankruptcy  Rules,  1870,  is 
an  act  of  bankruptcy,  and  the  vesting  of  the  debtor  s 
goods  in  the  trustee  relates  back  to  the  filing  of  the  peti- 
tion ;  so  that  an  execution  creditor,  with  notice  of  the 
petition,  cannot  seize  the  goods  of  the  debtor,  and  hold 
them  as  against  a  subsequently  appointed  trustee. 


EX    FABTE    COCKAYNE,    BE    COCBA-YITB. 

[L.  R.  16  Eq.  218.] 

The  title  of  the  trustee  in  liquidation  by  arrangement  iJecision. 
relates  back  to  an  act  of  bankruptcy  committed  by  the 
debtor  before  the  filing  of  the  petition  in  the  same  way  as 
that  of  a  trustee  in  a  bankruptcy. 


ELLIS    V.    WTLMOT. 
[L.  R.  10  Ex,  10.] 

When  a  principal  debtor  is  discharged  by  a  resolution  Decision, 
under  sec.  125  of  the  Bankruptcy  Act,  1869,  his  surety 
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remains  liable  in  the  same  manner  as  in  an  ordinary  bank- 
ruptcy, althoagh  the  resolution  contains  no  reservation  of 
rights  against  6\iretie8. 


EX    FABTE    GSDE,    lUS    HOBSLET. 

[L.  R.  6.  Ch.  881.] 

Decision.  A  RESOLUTION  for  adjournment  requires  to  be  passed 

with  the  same  formalities  as  other  resolutions  :  and  every 
creditor  who  has  handed  in  his  proof,  and  does  not  sign 
the  resolution,  must  be  taken  to  have  voted  against  it, 
unless  he  withdraws  his  proof  under  R  273 ;  in  which 
case,  for  the  purposes  of  the  proposed  resolution,  he  is  to 
be  considered  as  not  present  at  the  meeting. 


EX    FABTE    FOBD»    BE    CAUOHET. 

[24  W.  R.  590.] 

Deciuion.  In  liquidation  proceedings,  there  is  no  such  duty  of 

looking  after  an  undischarged  debtor  imposed  upon  the 
creditors  or  upon  the  trustee  as  will  make  them  guilty  of 
laches  if  the  debtor  trades  again  without  interference  on 
their  part,  unless  they  are  aware  of  what  he  is  doing ; 
and,  in  the  absence  of  positive  evidence  that  they  had 
such  knowledge,  they  will  be  held  entitled  to  the  property 
acquired  by  the  debtor  in  the  course  of  his  subsequent 
trading,  in  priority  to  new  creditors  who  have  come  in  and 
proved  under  a  second  liquidation  petition. 


TNffiiiflttt 


V. 


BoxriaNOia 

[L.  R  10  Ch.  479.] 

When  the  creditors  of  a  liquidating  debtor  have  passed 
a  respliition  granting  him  his  discharge,  his  after-acquired 
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property  does  not  vest  in  the  trustee,  but  belongs  to  the 
debtor,  although  no  resolution  closing  the  liquidation  has 
been  passed. 


Lunatics. 


[13  Vbs.  590.] 

A  LUNATIC  may  be  made  a  bankrupt  if  the  act  of  Decisioiu 
bankruptcy  is  committed  during  a  lucid  interval. 


Married  Woman. 


LA    VIE    V.    PHILIPS. 
[3  Burr.  1776.] 

A  WIFE  being  a  sole  trader  in  the  City  of  London  may  DecUion. 
be  made  a  bankrupt. 


SX    PABTE    FBANK8. 

[7  BiNO.  762.] 

The  wife  of  a  convict  may  be  made  a  bankrupt.  Decision. 


Order  of  Discharge. 


MEaRATH    V.    GRAY. 
[L.  R.  9  C.  P.  216.] 

All  the  three  forms  of  proceeding  in  the  case  of  an  Dedaion. 
insolvent  debtor,  contained  in  the  Bankruptcy  Act,  1869, 
viz,  by  adjudication,  liquidation  by  arrangement,   and 
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composition  are  (though  different  in  form)  "  proceedings 
in  bankruptcy."  The  general  enactments,  therefore,  in 
sections  49  and  50  apply  to  all  discharges  under  the 
statute,  and  consequently  an  order  of  discharge  in  each 
of  the  three  cases  operates  only  to  release  the  debtor  in 
whose  favour  it  is  given,  leaving  his  solvent  co-debtor  still 
liable  to  be  sued  separately  by  a  joint  creditor  who  has 
been  a  party  to  the  release  of  the  insolvent  debtor. 


EBBS    V.    BOUIiNOia 

[L.  R.  10  Ch.  479.] 
DeciBion.  The  discharge  of  a  liquidating  debtor  by  his  creditors 

before  the  close  of  the  liquidation,  frees  him  from  all 
debts,  and  his  future  assets  thereafter  do  not  vest  in  the 
trustee  but  belong  to  himself. 

A  discharge  by  joint  creditors  is  not  sufficieut  to  free 
after-acquired  separate  property  from  the  separate  debts. 


TTFiATHEB    v.    WEBB. 
[25  W.  R.  253.] 

Decision.  The  certificate  of  discharge  of  a  liquidation  debtor  is  a 

good  answer  to  a  claim  in  respect  of  a  debt  due  before  the 
discharge,  though  the  creditor's  name  was  omitted  from 
the  debtor's  statement,  and  although  he  had  no  notice  of 
the  liquidation  proceedings. 

A  promise  by  a  debtor  to  pay  a  debt  barred  by  a  dis- 
charge under  sec.  49  is  nudAitn,  pactunfif  and  its  breach 
does  not  afford  a  cause  of  action. 

An  order  of  discharge  granted  to  a  debtor  who  is  one  of  a  partner- 
Bhip  firm,  in  his  separate  bankraptcy  or  liquidation  releases  him  from 
his  joint  as  well  as  from  his  separate  debts.  {Ex  p,  Hammondy  re 
Eamnumd,  L.  R.  16  £q.  614.) 

A  bankrupt  is  discharged  by  his  certificate  as  to  all  contracts  in 
any  part  of  the  world.    (Armani  v.  Castriqut,  13  M.  &  W.  443.) 
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To  an  action  against  husband  and  wife  for  a  debt  due  from  the  wile 
before  marriage,  the  husband's  discharge  is  a  good  defence.  {LochDood 
V.  Salter^  5  B.  &  Ad.  303.) 

The  Court  has  no  jurisdiction  to  refuse  to  grant  a  bankrupt  his 
order  of  dischaiige  except  under  one  or  other  of  the  matters  specified 
in  section  48.  {Ex  p.  Hcmilton,  re  HamilUmy  38  L.  T.  Kep.  (N.  S.) 
620.) 


Petitioning  Creditor. 


EX    PABTE    STI7BT,    B3B    PEABCY. 
[L.  R.  13  £q.  309.] 

The  petitioning  creditor's  debt  must  be  a  debt  upon  Decision, 
ivhich  an  action  can  be  brought,  and  the  word  *'  due  "  in 
section  6  means  "  presently  payable." 


EX    PABTE    BOSS,    BE    WHAIiLEY. 

[L.  R  18  Eq.  375.] 

After  a  bankruptcy  petition  has  been  presented,  and  Becinon. 
before  adjudication,  the  petitioning  creditor  is  not  bound 
to  accept  payment,  but  is  entitled  to  insist  upon  an  adju- 
dication on  proving  his  debt  and  the  commission  of  an  act 
of  bankruptcy  ;  and  this  as  well  in  the  case  of  an  act  of 
bankruptcy  under  a  debtor's  summons  as  in  any  other 
case. 


EX    PABTE    COOPEB,    BE    BATTJiTE. 

[32  L.  T.  Rep.  (N.  S.)  780.] 

An  equitable  assignee  of  a  debt  can  present  a  bank-  Decision, 
ruptcy  petition  against  the  debtor  without  making  the 
assignor  a  co-petitioner. 
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Public  Examinaiian  of  BankrupL 

— fr— 


[L.  R.  7  Ch.  062.] 

The  Ciourt  has  no  power  to  make  an  order  that  the 
bankrupt  do  pass  his  public  examination  conditional  on 
his  doing  certain  acts.  The  examination  ought  to  be  ad- 
journed till  he  has  done  all  that  is  required  by  the  Act 
and  the  Rules,  and  till  he  is  able  to  swear  his  affidavit  in 
the  form  No.  45,  appended  to  the  Rules,  and  then  an 
absolute  order  for  his  passing  should  be  made. 

It  is  the  dntjT  of  the  Court  to  adjoam  the  public  exunination  of 
the  bankrupt  if  the  statement  of  his  affSurs  filed  pursuant  to  section 
19  of  the  Act  is  insufficient  to  inform  the  trustee  of  all  the  facts  ie> 
lating  to  the  estate  and  the  bankrupt's  dealings  therewith.  {Ex  p^ 
Milne,  re  DenUm,  28  L.  T.  Rep.  (N.  S.)  175.) 

It  is  the  duty  of  the  trustee  prior  to  the  public  examination  of  the 
banlmipt  to  examine  into  the  accounts,  and  require  the  productioa 
of  his  books  and  all  such  information  as  may  be  necessary  for  the 
explanation  of  his  affairs.    (Be  Lawrence,  22  L.  T.  Rep.  (N.  S.)  246.) 


Receiver. 


EX    PABTB    JAY,    RB    FOWia 
[L.  R.  9  Cfl.  133.] 

Cms.  a  creditor  sued  out  a  debtor's  summons,  and  the 

debt  not  having  been  paid  or  secured,  be  presented  a 
petition  for  adjudication,  and  got  a  receiver  appointed. 
Soon  after,  the  debtor,  with  the  consent  of  the  receiver, 
paid  part  of  the  debt  to  the  creditor,  and  the  creditor 
withdrew  the  petition.    The  debtor  was  adjudged  bank- 
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rupt  on  the  petitioD  of  another  creditor  after  the  part 
payment. 

It  was  held,  that  the  receiver  was  a  trustee  for  all  the  Dednon. 
creditors,  and  had  no  right  to  permit  the  payment  to  be 
made,  and  that  the  money  must  be  paid  over  to  the 
trustee  in  the  bankruptcy. 

The  leceiver  takes  the  debtor^s  property  subject  only  to  the  land- 
lord's right  to  distrain.  C,  who  held  a  valid  bill  of  sale  of  the  goods 
of  a  bankrupt,  which  were  in  the  possession  of  a  leceiver,  forcibly 
seized  them  and  took  them  away.  Held,  that  C.  was  guilty  of  con- 
tempt of  Court    (Ex  p,  Cochrane,  L.  R.  20  £q.  282.) 

In  a  liquidation  the  receiver  is  entitled  to  his  costs  next  after 
the  costs  of  realising  the  estate.  {Ex  p.  Royle,  33  L.  T.  Rep. 
(N.  S.)  39.) 

A  receiver  appointed  by  the  creditors  has  no  locus  standi  to  appeal 
against  an  order  of  the  Court  appointing  another  person  receiver.  (Ex 
p.  Conper,  re  Joseph,  37  L.  T.  Rep.  (N.  S.)  283.) 


Registrars. 


EX    PABTB    ENGIiISH    JOINT    STOCK    BANK. 

RE    Jh'JUMJMEy, 

[L.  R.  6  Ch.  79.] 

The  Registrar^  sitting  as  Chief  Judge,  ought  only  to  act  Deciiion. 
in  cases  where  he  has  the  decisions  of  the  Chief  Judge  or 
of  the  Court  to  guide  him. 


EX   FABTE   UiYNVI   COAX.    CO.,  BE   HIDR 

[L  R.  7  Ch.  28.] 

The  Registrar,  sitting  as  Chief  Judge,  ought  not  to  I^edaion. 
decide  points  of  novelty  and  difficulty,  but  should  reserve 
them  for  the  opinion  of  the  Chief  Judge. 
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[L.  R.  9  Ch.  12:.] 

^^*^">^  A  Reolstrar,  sitting  as  Chief  Jadge,  maj  r&4iear  a 

case,  althoagh  his  order  has  been  appealed  from  and 
varied  by  the  Court  of  Appeal,  if  the  special  point  io  be 
re-argiied  was  not  dealt  with  on  the  appeal. 


Re-hearing. 

EX    PABTE    KEIGHLET,    RB    WTEE. 

[L.  R.  9  Ch.  667.] 
DecUioD.  The  jurisdiction  to  re-hear,  given  by  section  71  of  the 

Bankruptcy  Act,  1869,  in  a  proper  case  is  almost  without 
limit ;  and  the  fact  that  an  appeal  from  the  original  order 
is  pending  does  not  prevent  the  Court  from  re-hearing  the 
case. 


Reputed  Ownership. 


SSX    FABTE    DOBMAK,    RE    IiAXE. 

[L.  R.  8  Ch.  51.] 
DecWon.  Ix  order  to  bring  goods,  in  the  order  and  disposition  of 

a  bankrupt,  within  the  provisions  of  the  Bankruptcy  Act, 
1869,  section  15,  clause  5,  they  must  be  in  the  sole 
possession  and  sole  reputed  ownership  of  the  bankrupt. 


EX    FABTE    KEMP,    BE    FA8TNEDQE. 

[L.  R.  9  Ch.  383.] 

Deciaton.         The  expression  "  debts  due  "  in  section  15,  sub-section  6, 
is  not  to  be  confined  to  debts  presently  payable,  but,  on 
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the  other  hand,  will  not  include  debts  which  were  only 
contingent  at  the  commencement  of  the  bankruptcy. 

Sums  retained  by  bankers  against  acceptances,  and  for 
which  they  have  given  marginal  notes,  are  not  debts  due 
to  the  bankrupt  in  the  course  of  his  business  within  sec- 
tion 15,  sub-section  5. 


EX    PABTE    MONTAGUE,    HE    O'BBIEN. 

[L.  R.  1  Ch.  D.  554.] 

A  DEBTOR  on  the  eve  of  insolvency  being  pressed  for  Case, 
payment  by  a  creditor,  wrote  a  letter  purporting  to  trans- 
fer to  him  500  tons  of  coal  lying  at  his  wharf,  the  proceeds 
of  which  he  agreed  to  hand  over  to  the  creditor  till  his 
debt  was  discharged.  On  the  following  day  the  debtor 
filed  a  petition  for  liquidation.  The  next  day  the  creditor, 
not  having  heard  of  the  filing  of  the  petition,  but  sus- 
pecting that  the  debtor  was  insolvent,  made  a  formal 
demand  for  the  coal,  and  sent  a  man  to  take  possession, 
who  was  forcibly  ejected  by  the  debtor.  The  letter  was 
registered  under  the  Bills  of  Sale  Act,  and  a  resolution 
was  afterwards  passed  by  the  creditors,  agreeing  to  a 
liquidation. 

It  was  held,  that  the  letter  operated  as  an  equitable  Deci^on. 
assignment  of  the  coal,  and  although  it  was  intended  by 
the  parties  that  the  coal  should  remain  in  the  possession 
of  the  debtor,  yet  the  creditor  had  a  right  to  demand 
possession  of  it  if  he  suspected  the  insolvency  of  the 
debtor;  and  that  when  that  was  done  it  ceased  to  be 
in  the  order  and  disposition  of  the  debtor  with  the  consent 
of  the  true  owner. 
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BX    FABTB    EKEBBOir,    ILB    HAWEXHTS. 

[41  L.  J.  (Bank.)  20.] 

CMe.  A  TRADER  hired  hoiisehold  furniture  under  a  written 

agreement,  whereby  he  was  to  pay  a  weekly  rent  for 
the  use  thereof,  and  was  to  insure  the  same,  and  the 
owner  was  empowered  to  repossess  himself  of  the  same 
upon  the  hirer  becomiug  bankrupt.  The  hirer  became 
bankrupt.  At  the  time  of  the  bankruptcy  the  furniture 
remained  in  his  house,  in  his  apparently  uncontroUed 
possession. 

Decision.  Jt  was  held  that,  although   no  evidence  was  adduced 

of  a  custom  of  hiring  furniture,  yet  the  Court  must  take 
notice  of  such  custom,  and  that  the  goods  were  not  in 
the  order  and  disposition  of  the  bankrupt. 

On  2iid  May  a  bill  of  sale  of  chattels  was  executed  and  afterwards 
duly  legistered.  The  mortgagee  did  not  demand  possession  of  the 
goods  till  15th  June.  On  5th  June  the  goods  had  been  seized  by  the 
sheriff  under  an  execution  issued  by  another  creditor,  and  on  Ist  Jane 
the  debtor  had  filed  a  liquidation  petition.  Held,  that  the  shetiff^s 
possession  being  i^Tongful  as  against  the  mortgagee  did  not  prevent 
the  goods  from  being  in  the  order  and  disposition  of  the  debtor  at 
the  commencement  of  the  liquidation,  and  that  they  consequently 
passed  to  the  trustee.  {Ex  p,  Edey,  re  CiUhbertsonf  L.  R.  19  £q. 
264.) 

Bankers  with  whom  policies  of  assurance  w^ere  deposited  by  the 
assured  as  security  gave  no  notice  in  writing  to  the  offices,  though 
the  secretaries  were  casually  made  aware  of  the  fact  of  the  deposit. 
The  assured  became  bankrupt  and  died.  On  suit  by  the  assignees 
of  the  bankrupt,  it  was  held  that  the  policies  remained  in  his  order 
and  disposition,  and  that  his  assignees  were  entitled  to  the  proceeds, 
less  the  premiums  paid  by  the  bankers.    {Edtcards  v.  Martin,  L.  R. 

1  Eq.  121.) 

Shares  in  a  company  are  not  things  in  action  within  section  15, 
sub-section  6.  A  debtor,  a  trader,  deposited  with  a  bank  the  certifi- 
cates of  five  shares  in  a  gas  company,  to  secure  the  balance  of  his 
account  current  The  bank  gave  no  notice  to  the  company  of  the 
deposit  The  debtor  became  bankrupt,  and  the  registrar,  acting  for 
the  County  Court  Judge,  ordered  the  bank  to  deliver  up  the  shares 


REPUTED   OWNERSHIP,  449 

to  the  trustee.  Held,  that  the  bank  was  the  true  owner  of  the  shares 
to  the  extent  of  the  mortgage,  and  that  the  order  had  been  properly 
made.  {Ex  p.  Unwii  Bank  of  Manchester,  re  Jackson,  L.  R.  12  Eq. 
354.)  Where,  however,  the  interest  in  the  shares  is  only  an  equitable 
interest,  and  this  is  assigned  by  the  bankrupt,  the  interest  so  assigned 
being  a  ckose  in  action,  and  not  a  debt  due  in  the  course  of  trade, 
will  not  pass  to  the  trustee  in  bankruptcy  as  being  within  the  reputed 
ownership  of  the  bankrupt  (Williams^s  Bank  Prac.  101, 102,  citing 
Exp,  Barry,  re  Fox,  L.  R.  17  Eq.  113.) 

A,  sent  wheat  on  approval  to  B.,  which  B.  might  sell  if  he  could 
find  a  purchaser,  or  he  might  buy  it  for  himself  at  a  price  to  be 
named,  or  A.  could  take  it  back  if  he  liked.  The  wheat  remained 
upon  B.'s  premises  for  six  weeks,  when  he  was  adjudicated  bank* 
rupt.  Held,  that  the  wheat  was  in  his  order  and  disposition  with 
the  consent  of  the  true  owner.  {Ex  p.  Clarke,  re  Bell,  37  L.  T.  Rep. 
(N.  S.)  509.) 

A  custom  that  purchasers  of  hops  from  hop  merchants  should 
leave  them  in  the  merchant's  warehouse  for  the  purpose  of  resale, 
upon  rent,  undistinguished  from  the  merchant*s  stock,  is  not  such  a 
custom  of  trade  as  will  prevent  the  hops  from  becoming  the  property 
of  the  merchant's  [trustee]  in  case  of  bankruptcy,  as  being  in  his  pos- 
session, order,  and  disposition  ;  the  custom  not  being  clear,  distinct, 
and  predse  enough  to  tenable  others  to  know  that  the  hops  so  left 
were  not  the  property  of  the  possessor.  {Thackwaite  v.  Cock,  3 
Taunt.  487.) 

Where  one  partner  allows  the  other  bond  Jide  to  carry  on  the 
business  ostensibly  as  his  own,  on  the  bankruptcy  of  the  latter  the 
share  of  the  dormant  partner  in  the  partnership  stock  in  trade  cannot 
1)e  dealt  with  as  in  the  possession,  order  or  disposition  of  the  bankrupt, 
as  reputed  owner,  with  the  consent  of  the  true  owner.  {Reynolds  v. 
BowUy,  L.  B.  2  Q.  B.  474.) 

The  custom  of  hiring  pianos  on  the  three  years'  hire-purchase 
system  is  well  established,  and,  therefore,  a  piano  remaining  upon 
the  premises  of  a  liquidating  debtor  at  the  time  of  the  uppointnicnt 
of  a  receiver,  but  which  had  been  obtained  by  the  debtor  under  an 
agreement  for  hire,  by  which,  upon  punctual  payment  of  £15  a  year 
by  monthly  instalments,  the  hirer  would  become,  at  the  end  of  three 
years,  the  owner  of  the  instrument,  the  three  years  not  having 
elapsed,  is  not  within  the  doctrine  of  reputed  ownership.  {Ex  p.  Hat- 
tersley,  re  Blanchard,  38  L.  T.  Rep.  (N.  S.)  619.) 
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Secured  Creditors, 


Decision. 


DcciBion. 


Decision. 


Decision. 


EX    PABTE    ABHWOBTH,    KB    HOABE. 

[L.  R  18  Eq.  705.] 

If  a  secured  creditor  votes  without    producing   his 
security,  his  vote  is  valid,  but  his  security  is  forfeited. 


EX    PABTE    KOTO,    BE    FAI.ETHOBFBL 

[L.  R.  20  E<j.  273.] 

A  SECURED  creditor  who,  after  the  first  meeting  under 
a  liquidation,  proves  for  the  balance  of  his  debt,  less  tot 
assessed  value  of  his  security,  is  bound  to  pay  over  to  the 
trustee  any  excess  realized  from  the  security  beyond  such 
assessed  value ;  and  this,  although  the  trustee  does  not 
object  to  the  assessment  or  oflFer  to  redeem. 


CBACXKEIiL    V.    JANSON. 
[37  L.  T.  Rep.  (N.  S.)  118.] 

If  a  first  mortgagee  gives  up  his  security  to  the  trustee 
in  his  mortgagors  liquidation,  and  proves  for  the  full 
amount  of  his  debt,  a  second  mortgagee  can  claim  no 
benefit  from  the  mortgage. 


IfbWE    V.    BIiAXEMOBE. 

[L.  R.  10  Q.  B.  485.] 

A  JUDGMENT  creditor  who  has  obtained  and  served  on 
a  garnishee  a  garnishee  order  7im,  before  a  petition  for 
liquidation  has  been  presented  by  the  judgment  debtor,  is 
a  creditor  holding  a  security  on  the  debtor's  property  within 
the  meaning  of  section  12  of  the  Bankinptcy  Act,  1869. 
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Set-Off. 

» 

BOOTH    V.    HUTCHINSON. 

[L.  R.  15  Eq.  30.] 

Under  the  Bankruptcy  Act,  1869,  the  right  of  set-oflf  Dediion. 
is  extended  to  unliquidated  damages. 

Where  a  person  from  whom  rent  is  due  to  an  estate  in 
course  of  administration  under  the  Bankruptcy  Act,  1869, 
has  a  claim  against  the  estate,  he  may  set-off  his  claim 
against  all  rent  duo  down  to  the  close  of  the  bankruptcy. 


BAUiET    V.    JOHNSON. 

[L.  R.  7  Ex.  263.] 

The  defendant  having  been  adjudicated  bankrupt  on  a  Case, 
debtor's  summons  issued  by  a  banking  firm  of  H.  &  H., 
a  trustee  was  appointed,  w^ho  realized  the  estate,  and  paid 
the  proceeds  into  the  bank  of  H.  &  H.  in  pursuance  of  a 
resolution  of  creditors.  The  firm  of  H.  &  H.  were  after- 
wards adjudicated  bankrupts,  the  sum  paid  in  by  the 
trustee  then  standing  to  his  credit  in  their  books.  After- 
wards, the  order  adjudicating  the  defendant  bankrupt  was 
reversed  on  appeal,  and  no  order  was  made  under  sec.  81 
as  to  his  property.  The  plaintiff,  as  trustee  in  the  bank- 
ruptcy of  H.  &  H.,  brought  an  action  against  the  defendant 
to  recover  the  amount  of  his  debt  to  them. 

It  was  held  that  the  defendant  was  entitled  to  set-off  Decision, 
the  amount  so  paid  into  the  bank  by  the  trustee  in  his 
bankruptcy,  against  the  claim  of  the  trustee  of  the  estate 
of  H.  &  H. 
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Settlements. 


X!X    FABTXS    BISHOP,    BE    TOlSTNTESa. 

[L.  R.  8  Ch.  718.] 

Caae.  A  TRADER  by  his  marriage  settlement  covenanted  that 

he  would  pay  £6000  to  the  trustees  on  or  before  a  giFcn 
day,  to  be  held  by  them  on  the  trusts  of  the  settlement. 
Before  the  money  was  payable  he  filed  a  petition  for 
liquidation  by  arrangement. 

I>6oision.  It  y^ag  held,  that  a  covenant  for  payment  of  a  sum  of 

money  not  specifically  earmarked  is  not  within  the  91st 
section  of  the  Bankruptcy  Act,  1869,  as  a  covenant  for 
the  future  settlement  of  money  or  property  in  which  the 
trader  has  no  interest  at  the  date  of  his  marriage,  and 
that  the  trustees  were  entitled  to  prove  against  his  estate 
for  the  £6000,  less  the  value  of  the  settlor's  life  interest, 
which  they  were  entitled  to  retain. 

A  trader  made  a  voluntary  settlement  of  real  estate  which  was 
subject  to  a  mortgage,  and  covenanted  with  the  trustees  to  pay  the 
interest  of  the  mortgage,  and,  at  their  request,  to  pay  off  the  prin- 
cipal. At  the  time  of  making  the  settlement  the  settlor  was  able  to 
pay  all  his  debts,  exclusively  of  the  mortga^  debt  He  becamti 
bankrupt  within  ten  years  after  the  date  of  the  settlement.  Held, 
that  inasmuch  as  the  settlement  comprised  the  whole  estate,  and  not 
merely  the  equity  of  redemption,  it  was  void  as  against  the  trustee 
in  bankruptcy,  imder  section  91.  {Ex  p,  HuxtoMe^  rt  Conibeer^  34 
L.  T.  Eep.  (N.  S.)  605.) 

A  deed  of  settlement  in  form  voluntary,  but  appearing  from  ex> 
trinsic  evidence  to  have  been  made  for  valuable  consideration,  is  good 
as  against  creditors.    {Poit  v.  Todhunter,  2  ColL  C.  C.  76.) 

Section  91  applies  to  settlements  executed  before,  as  well  as  after, 
the  Act  came  into  operation.  {Ex  p,  Dawson,  re  Daw8on,  L.  R.  19 
Eq.  443.) 

A  settlement  of  leasehold  property,  to  which  liability  attaches,  is 
of  necessity  a  settlement  for  valuable  consideration,  and  cannot, 
therefore,  be  avoided  as  a  voluntary  settlement  imder  section  91,  even 
though  no  other  consideration  be  given.  {Ex  p.  Doble,  re  DcbU^  38 
L.  T.  Rep.  (N.  S.)  183.) 
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Solicitor. 


XSX    PABTE    BBOADHOUSE,    HE    BBOADHOU8E. 

[L.  R.  2  Ch.  656.] 

The  Court  is  not  bound  to  hear  a  person  who,  although  Decision. 
a  duly  admitted  solicitor  of  the  Court,  does  not  appear  as 
the  solicitor  of  the  party  for  whom  he  appears,  but  only 
as  the  clerk  of  such  solicitor. 


Trtistee. 


EBBS   V.   Boniisrois. 

[L.  R.  10  Ch.  479.] 

On  the  appointment  of  a  trustee  by  joint  creditors,  the  Decision, 
separate  as  well  as  the  joint  estate  of  the  debtor  vests  in 
the  trustee. 


EX    FABTE    AKGEBSTErEr,    BE    ANGEBSTEIN. 

[L.  R.  9  Ch.  479.] 

If    a   trustee  in  bankruptcy  makes  an  unsuccessful  Decision, 
application  to  the  Court,  he  will,-  in  the  absence  of  special 
circumstances,  be  ordered  to  pay  the  costs ;  and  if  the 
estate  is  insufficient  for  payment  of  the  costs,  the  trustee 
must  bear  them  personally. 


EX    FABTE    80CIETE    COCKBTTiTi,    BE    FBAGEB. 

[34  L.  T.  Rep.  (N.  8.)  660.] 

The  release  of  a  trustee  does  not  operate  till  all  his  Decision, 
duties  have  been  performed  ;  and  the  Court  has  jurisdic- 
tion to  compel  performance. 
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Trust  Property. 


Decision. 


sx  PABTs  osnrra 

[1  MoHT.  &  Mac  258.] 

Estates  of  which  a  bankrupt  is  seized  as  a  bare  trustee 
do  Dot  pass  to  his  [trustee]  iu  bankruptcy. 


r.    KEELEY. 

[1  T.  R  619.] 

Decision.  A  DEBT  due  to  a  banluiipt  as  trustee  for  another  does 

not  pa.ss  to  the  [trustee]  of  the  bankrupt. 

When  a  person  pays  money  into  a  bank  to  be  applied  in  a  specific 
manner,  and  the  banker  stops  payment  before  taking  any  step  towariU 
aj)]»1ying  it  to  the  purpose,  the  payer  cannot  recover  the  monej  paid, 
but  has  merely  a  right  of  proof  as  a  general  creditor,  (/n  re  Bamefi 
Rmkinfj  Co.,  39  L,  J.  (Ch.)  635.) 


Undischarged  Bankrupt. 


EX    PABTE    XjEUiY,    BE    SnCHOHa 

[37  L.  T.  Rep.  (N.  S.)  584.] 

Decision.  The  clause  of  the  54th  section  of  the  Bankruptcy  Act, 
1869,  which  provides  that  at  the  expiration  of  three  years 
from  the  close  of  the  bankruptcy,  if  the  banlurupt  has  not 
obtained  an  order  of  discharge,  any  balance  remaiaing 
unpaid  in  respect  of  any  debt  so  proved  in  the  bankruptcy 
shall  be  deemed  to  be  a  subsisting  debt  in  the  nature 
of  a  judgment  debt,  and,  subject  to  the  rights  of  sub- 
sequent creditors,  may  be  enforced  against  any  property 
of  the  debtor  with  the  sanction  of  the  Courts  does  not 
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apply  to  the  case  of  a  deceased  bankrupt.  In  such  a 
case  the  remedy  of  the  creditors  is  by  an  administration 
summons  in  the  Chancery  Division,  for  which  purpose 
the  leave  of  the  Court  is  not  required. 

Money  received  by  an  undischaiged  bankrupt,  and  paid  away  for 
value  cannot  be  followed  by  the  trustee,  though  the  payee  had 
notice  of  the  bankruptcy.  {Ex,  p,  Dewhurst,  re  VanloJie,  L.  R.  7  Ch. 
185.) 

Damages  recovered  in  an  action  of  slander  brought  by  an  undis- 
charged bankrupt  do  not  pass  to  his  trustee.  (Re  IFilson,  64  Law 
Times,  268.) 


Voting". 

EX    FABTE    COBB,    BE    SEBLEY. 

[L,  R  8  Ch.  727.] 

A  CREDITOR  who  votes  for  a  composition  with  a  debtor  Decision, 
is  bound  to  vote  bond  fide  for  the  benefit  of  the  creditoi-8, 
and  not  for  the  benefit  of  the  debtor. 


EX    FABTE    A8HWOBTH,    BE    HOABE. 

[L.  R.  18  Eq.  705.] 

Where  some  of  the   resolutions  passed  by  creditors  Decision, 
are  ultra  vires,  the  Court  has  power  to  direct  the  re- 
gistration of  the  rest. 

It  is  sufficient  for  the  validity  of  the  vote  of  a  creditor 
who  holds  bills  of  exchange  or  promissory  notes  signed 
by  the  debtor  if  he  produces  the  bills  or  notes  before 
the  registration  of  the  resolutions  upon  which  he  has 
voted. 
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Case. 


Decision. 


EZ    PABTE    FOOLEY,    BE    BUSSEXJl 

[L.  R.  6  Ch.  722.] 

At  a  meeting  of  creditors  resolutions  were  proposed 
for  a  liquidation  by  arrangement.  A  creditor  for  a  laige 
amount  attended  by  proxy  and  opposed,  and  voted  against 
the  resolutions  on  a  show  of  hands,  but  afterwards  signed 
them.  If  this  creditor  wiM-e  excluded,  the  resolutioDS 
were  not  passed  by  the  requisite  majority. 

It  was  held,  that  the  resolutions  were  duly  passed 
and  ought  to  be  registered  ;  for  that,  accoi*ding  to  the 
Act,  the  votes  of  the  signing  creditors  were  determined 
by  their  signatures ;  and  the  course  which  they  bad 
taken  at  the  meeting  could  not  be  looked  to. 


EX    PABTE    CBOWTHEBy    BE    HABBISOH. 

[24  L.  T.  Bef.  (N.  S.)  330.] 

DeoBion.  I^  ^  Creditor,  having  a  clear  right  of  proof,  be  excluded 
from  voting  in  the  appointment  of  a  trustee  and  com- 
mittee of  inspection  by  reason  that  his  proof  is  rejected, 
and  the  proof  be  afterwards  sustained,  the  Court  will 
vacate  the  appointment  so  made,  and  order  a  new  choice. 
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Waring^  s  Case. 

EX    FABTB    WABINa. 

[19  Ves.  345.] 

Where  A.  and  B.  are  acceptor  and  drawer  of  bills  Decision, 
of  exchange,  and  property  of  the  one  comes  to  the  hands 
of  the  other,  to  be  held  as  security  against  the  bills, 
and  then  both  become  bankrupt,  the  bill  holders  have 
a  right  to  have  the  property  applied  exclusively,  in  the 
first  instance,  in  payment  of  the  bills. 

The  principle  which  is  thas  applied  in  favour  of  strangers  to  effect 
an  equitable  administration  of  the  estates  of  the  drawer  and  acceptor 
of  a  bill  where  both  are  insolvent,  seems  to  be  an  extension  of  the 
principle  which  led  the  Court  of  Bankruptcy,  even  without  express 
enactments,  to  appropriate  the  joint  estate  primarily  to  meet  the  joint 
liabilities.    (Williams's  Bank.  Prac.  76.) 


END   OP   PART   VI. 


PAET    VII. 

CASES    IN    CRIMINAL    LAW. 


Abduction. 


BEQ.     V.    BOOTH. 
[12  Cox,  C.  C.  231.] 

One  who  takes  an  unmarried  girl  under  the  age  of  Decision, 
sixteen  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  is  guilty  of  an  offence  under  24  &  25 
Vict.  e.  100,  s.  55,  although  he  may  not  have  had  any 
bad  motive  in  taking  her  away,  nor  means  of  ascertain- 
ing her  age,  and  although  she  was  willing  to  go. 


BEG.    V.     HYCOCK. 
[12  Cox,  C.  C.  28.] 

A  OIRL  who  is  away  from   her  home   is  still  in  the  BeciHion. 
custody  or  possession  of  her  father,  if  she   intends  to 
return  to  her  home. 


Assault  and  Battery. 


BSG.    V.    DBISCOIiIi. 

[Cab.  &  M.  214.] 

If  one  man  strikes  another  a  blow,  that  other  has  a 
right  to  defend  himself,  and   strike  a  blow  in  his  de- 
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fence,  but  he  has  no  right  to  revenge  himself;  and  if, 
when  all  the  danger  is  past,  he  strikes  a  blow  not  neoes- 
sary,  he  commits  an  assault  and  a  battery. 

The  holding  up  a  fist  or  shaking  a  whip,  tr^i  near  enough  to  he 
ahU  to  hitf  or  advancing  with  a  whip  or  a  fist  uplifted  in  a  threatening 
manner,  is  an  assault  (Smith's  Man.  Com.  Law). 

A  battery  includes  an  assault ;  but  as  distinguished  irom  a  mere 
assault,  it  is  the  actual  and  unwarrantable  striking  a  person  or  in 
any  way  touching  him,  in  a  violent,  angry,  rough,  rude,  or  insolent 
manner.  And  of  this  nature  is  the  act  of  pouring  water  on  a  person, 
or  spitting  in  his  face.    {Id.) 

If  two  go  out  to  strike  each  other,  and  do  so,  it  is  an  assault  in 
both,  and  it  is  quite  immaterial  who  strikes  the  first  blow.  {Beg,  t. 
Lewis,  1  C.  &  K.  419.) 

A.  was  advancing  in  a  threatening  attitude,  with  an  intention  to 
strike  B.,  so  that  his  blow  would  almost  immediately  have  reached 
B.,  if  he  had  not  been  stopped.  Held,  that  it  was  an  assault  in  point 
of  law,  though,  at  the  particular  moment  when  A.  was  stopped,  he 
was  not  near  enough  for  his  blow  to  take  effect  {Stephens  v.  Myers, 
4  C.  &  P.  349.) 

It  is  an  assault  to  point  a  loaded  pistol  at  anyone ;  but  not  an 
assault  to  point  a  pistol  at  another  which  is  proved  not  to  be  so 
loaded  as  to  be  able  to  be  dischaiged.  (Reg.  v.  Jamesy  1  C.  &  E. 
530.) 


Bigamy. 


KBQ.    V.    MOOBE. 
[13  Cox,  C.  C.  544.] 

DeclBion.  It  is  a  good  defence  that  a  woman  charged  with 
bigamy  had  at  the  time  of  the  bigamous  marriage  a 
reasonable  and  homA  fide  belief  that  her  husband  was 
dead,  although  se?en  yeai*s  had  not  elapsed  since  she- 
last  heard  of  him. 

When  it  is  proved  that  the  prisoner  and  his  first  wife  have  lived 
apart  for  the  seven  years  preceding  the  second  marriage,  it  is  incum- 
bent on  the  prosecution  to  show  that  during  that  time  he  was  aware 
of  her  existence;  and,  in  absence  of  such  proof,  he  is  entitled  to  be 
acquitted.    {Regi  T.  Cv/rgenwrn,  10  Cox,  C.  C.  152.) 


BIGAMY-^BURGLARY.  461 

It  is  a  question  for  !the  jury  whether  the  prisoner  knew  that  his 
first  wife  was  alive  at  the  time  he  contracted  the  bigamous  marriage. 
{Reg.  v.  Dane,  1  F.  &  F.  323.) 

There  ought  to  be  some  proof  of  the  first  marriage,  beyond  the 
mere  statement  of  the  prisoner  while  in  custody.  Where  a  man 
went  to  a  police  station,  and  stated  that  he  had  committed  bigamy, 
and  when  and  where  the  first  marriage  took  place,  and  while  in 
custody  signed  a  statement  to  the  same  effect,  the  judge  thought 
this,  although  some  evidence  of  the  first  marriage,  was  not  sufficient, 
and  80  told  the  jury.    (Reg.  v.  Flaherty ,  2  C.  &  K.  782.) 


Burglary. 


BEX    V.    HUGHES. 

[1  Leach,  C.  C.  406.] 
There  must  be  both  a  breakinsr  and  an  enterinsr  to  Declrion. 
constitute  a  burglary. 


BEX    v.    HAINES. 

[R.  &  R.  C.  C.  451.] 

Pulling  down  the  sash  of  a  window  is  a  breaking  Decision, 
sufficient  to  constitute  burglary,  although  it  has  no  fasten- 
ing, and  is  only  kept  in  its  place  by  the  pulley- weight ; 
and  it  is  equally  a  breaking,  although  there  is  an  outer 
shutter  which  is  not  put  to. 


BEX    r.    BAHiEY. 

[R.  &  R.  C.  C.  341.] 

Introducing  the  hand  between  the  glass  of  an  outer  Dedaion. 
window  and  an  inner  shutter  is  a  sufficient  entry  to     / 
constitute  burglary. 
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BEO.    V.    WHWKIiT)ON. 

[8  C.  &  P.  747.] 

I>ecisio]i.  If  a  person  commits  a  felony  in  a  house,  and  breaks 

out  of  it  in  the  night  time,  this  is  burglary,  although  he 
might  have  been  lawfully  in  the  bouse. 

Though  a  thief  enters  a  dwelling-house  at  night  through  an  open 
door  or  an  open  window,  yet  if,  when  within,  he  hieaks  or  opens  an 
inner  door  with  intent  to  commit  felony,  it  is  burglary.  {Rez  v. 
JohfU(m,  2  East,  P.  C.  488.) 

Where  a  window  was  a  little  open,  and  the  prisoner  pushed  it 
wide  open  and  got  in,  it  was  held  not  to  be  a  sufficient  breaking. 
{Rex  V.  Smith,  Car.  C.  L.  293.) 

Throwing  up  a  window  and  introducing  an  instrument  between 
such  window  and  an  inside  shutter,  to  force  open  the  shutter,  if  the 
hand  or  some  part  of  it  is  not  within  the  window,  is  not  a  sufficient 
entry  to  constitute  bui^glary.    (Rex  v.  Rvuh,  1  M.  C.  C.  183.) 

Where  the  family  within  the  house  was  forced  by  threats  and  in- 
timidations to  let  in  the  offenders  by  one  of  them  opening  the  door, 
it  was  held  that  it  was  as  much  a  breaking  by  those  who  made  use 
of  such  threats  and  intimidations,  to  prevail  upon  them  so  to  open  it, 
as  if  they  had  actually  burst  the  door  open.  {Rex  v.  Swallow,  2  Russ. 
C.  &  M.  9.) 


Conspiracy. 


MUIiCAHT    V.    REG. 

[L.  R.  3  H.  L.  306.] 

]>eci8ion.  A  CONSPIRACY  cannot  exist  without  the  consent  of  two 

or  mere  persons,  and  their  agreement  is  an  act  in  advance- 
ment of  the  intention  which  each  of  them  had  conceived 
in  his  mind. 


CONSPIRACY,  463 


KyCOTSnSTESLL    V.    BEG. 

[11  C.  &  F.  16.] 

The  offence  of  conspiracy  is  rendered  complete  by  the  Decbion. 
bare  engagement  and  association  of  two  or  more  persons 
to  break  the  law,  without  any  act  being  done  in  pursuance 
thereof  by  the  conspirators. 


BEG.    V.    BUNN. 
[12  Cox,  C.  C.  316.] 

An  indictment  for  a  conspiracy  at  common  law  will  ]ie  Decision, 
against  two  or  more  persons  for  conspiring  to  commit 
an  offence  for  which  special  provision  is  made  by  statute. 

A  conspiracy  to  extort  money  is  per  se  an  offence  at  common  law, 
and  need  not  be  chained  to  be  attempted  by  unlawful  means.  {Rez 
V.  Hollingberry,  6  D.  &  R.  345.) 

An  indictment  will  lie  for  a  conspiracy  to  obtain  money  as  a  reward 
for  an  appointment  to  an  office  imder  Qovemment  {Rex  v.  Pollman, 
2  Camp.  229.) 

Getting  money  out  of  a  man  by  conspiring  to  charge  him  with  a 
false  fact  is  indictable  as  a  conspiracy,  whether  the  fact  chained  is 
criminal  or  not  in  itself.    {Rex  y.  Ripsai,  1  W.  Bl.  368.) 

It  is  an  indictable  offence  to  conspire  on  a  particular  day  by  fcdse 
rumours,  to  raise  the  price  of  the  public  government  funds,  with 
intent  to  injure  the  subjects  who  should  purchase  on  that  day.  {Rex 
V.  De  Berenger,  3  M.  &  S.  68.) 

The  directors  of  a  joint-stock  bank,  knowing  it  to  be  in  a  state  of 
insolvency,  issued  a  balance  sheet  showing  a  profit,  and  thereupon 
declared  a  dividend  of  six  per  cent.  They  also  issued  advertisements 
inviting  the  public  to  take  shares  upon  the  faith  of  their  representa- 
tions that  the  bank  was  in  a  flourishing  condition.  On  an  esc  officio 
information  filed  by  the  Attorney-Gteneral,  they  were  found  guilty  of 
a  conspiracy  to  defraud.    {Reg.  v.  Brovm,  7  Cox,  C.  C.  442.) 

If  brokers  agree  together,  before  a  sale  by  auction,  that  one  only 
of  them  should  bid  for  each  article  sold,  and  that  all  articles  thus 
bought  by  any  of  them  should  be  sold  again  among  themselyes  at  a 
fair  price,  and  the  difference  between  the  auction  price  and  the  fair 
price  divided  among  them :  this  is  a  conspiracy  for  which  they  are 
indictable.    {Levi  v.  Lm,  6  C.  &  P.  239.) 
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A  combination  of  workmen,  for  the  purpose  of  dictating  to  masters 
whom  they  shall  employ,  is  indictable.  {Rex  v.  Bykerdyhe,  1  M.  & 
Rob.  179.) 

A  conspiracy  to  obstnici  a  manufacturer  in  carrjing  on  his  boEi- 
ness,  by  inducing  and  persuading  workmen  who  had  been  hired  hj 
him  to  leave  his  service,  in  order  to  force  him  to  raise  his  rate  of 
wages,  or  to  make  an  alteration  in  the  mode  of  conducting  and 
carrying  on  his  trade,  is  an  indictable  offence ;  and  an  agreement 
to  induce  and  persuade  workmen,  under  contracts  of  service  for  a 
time  certain,  to  ab.^nt  themselves  from  such  service,  is  an  indictable 
offence,  although  no  threats  or  intimidations  are  proved,  or  no  ulterior 
object  is  averred.    {Reg,  v.  Duffield,  5  Cox,  C.  C.  404.) 

A  party  may  be  convicted  of  a  conspiracy  to  cheat  and  defraud,  by 
means  of  a  false  and  a  fraudulent  representation  as  to  the  solvency 
or  the  trade  of  another,  although  the  representation  was  oral,  and 
one  for  which,  per  «e,  he  would  not  be  civilly  liable  under  9  Geo.  lY. 
c.  14 ;  but  the  question  will  be  not  merely  whether  the  representa- 
tion was  false  and  fraudulent,  but  whether  it  was  made  in  collosioiL 
with  the  co-defendant,  for  the  purpose  of  cheating  the  prosecutor. 
{Reg.  V.  Timothy,  1  F.  &  F.  39.) 


Criminal  Capacity. 


,    BEG'.    V.    BIiEASDAIiE. 
[2  C.  &  K.  766.] 

Decision.  If  a  man  does,  by  means  of  an  innocent  agent,  an  act 
which  amouHts  to  a  felony,  the  employer,  and  not  the 
agent,  is  accountable  for  the  act. 

All  the  several  pleas  and  excuses  which  protect  the  committer  of  a 
forbidden  act  from  the  punishment  which  is  otherwise  annexed 
thereto,  may  be  reduced  to  this  single  consideration — the  want  or 
defect  in  loilL  And  as  a  vicious  will  without  a  vicious  act  is  no 
civil  crime,  so,  on  the  other  hand,  an  unwarrantable  act  without  a 
vicious  will  is  no  crime  at  alL  So  that  to  constitute  a  crime  against 
human  laws,  there  must  be,  first,  a  vicious  will ;  and,  secondly,  an 
unlawful  act  consequent  upon  such  vicious  wilL  (4  St.  Coxa. 
21, 22.) 
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MAHBH    o.    liOADEB. 

[11  W.  R  784.] 

An  infant  under  the  age  of  seven  years  cannot  commit  Dedaioii. 
the  guilt  of  felony. 

If  a  child,  more  than  seven  and  under  fourteen  years  of  age,  is  in- 
dicted for  felony,  it  will  be  left  to  the  jury  to  say  whether  the  offence 
was  committed  by  him,  and,  if  so,  whether,  at  the  time,  he  had  a 
guilty  knowledge  of  doing  wrong.  The  presumption  of  law  is,  that 
a  child  of  that  age  has  not  such  guilty  knowledge,  unless  the  contiaiy 
is  proved.    (iS^x  v.  OiMn,  4  C.  &  P.  236.) 


HEX    v.    OFFOBD. 

[6  C.  &  P.  168.J 

To  justify  the  acquittal  of  a  prisoner  indicted  for  Decision, 
murder,  on  the  ground  of  i'njsam/iJtyy  the  jury  must  be 
satisfied  that  he  was  incapable  of  judging  between  right 
and  wrong;  and  that,  at  the  time  of  committing  the 
act^  he  did  not  consider  that  it  was  an  offence  against 
the  laws  of  God  and  nature. 


BEQ.    V.    IiAYTON. 

[4  Cox,  0.  C.  149.] 

Where  a  prisoner  sets  up  insanity  as  a  ground  of  DecisioiL 
defence,  one  cardinal  rule  is,  that  the  burden  of  proving 
his  innocence  on  that  ground  rests  on  the  party  accused. 
The  question  in  such  a  case  for  the  jury  is,  not  whether 
the  prisoner  was  of  sound  mind,  but  whether  he  has  made 
out  to  their  satisfaction  that  he  was  not  of  sound  mind. 
The  jury  may  come  to  a  conclusion  on  this  point  from  the 
conduct  and  acts  of  the  accused  shortly  before  and  down 
to  the  commission  of  the  alleged  crime. 

Although  insanity  on  one  point,  for  instance,  a  delusion 
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as  to  property,  will  not  exempt  a  party  from  responsibilitT, 
the  fact  is  not  immaterial  in  considering  his  responsibility 
at  another  time  and  on  another  sabject  The  waat  of 
motive  for  the  commission  of  the  crime,  and  its  being 
committed  under  circumstances  which  render  detection 
inevitable,  are  important  points  for  the  oonmdeiation  of 
the  jury,  when  coupled  with  evidence  of  insanity  on  any 
particular  point. 


BEG-,    V.    8TOKB8. 

[3  C.  &  K.  185.] 

Decisioiu  When  the  defence  of  insanity  is  set  up,  in  order  to 
warrant  the  jury  in  acquitting  the  prisoner  it  most  be 
proved  affirmatively  that  he  is  insane ;  if  the  fact  be  left 
in  doubt,  and  if  the  crime  charged  in  the  indictment  is 
proved,  it  is  their  duty  to  convict. 

If  the  accused  was  conscious  that  the  act  was  one  which  he  ought 
not  to  do,  and  if  tlie  act  was  at  the  same  time  contiaiy  to  Liw,  he  is 
puniHhable.  In  all  cases  of  this  kind  the  jurors  ought  to  be  told, 
that  every  man  Ls  presumed  to  be  sane,  and  to  possess  a  sufficient 
dej(ree  of  reason  to  be  responsible  for  his  crimes,  until  the  contraiy 
is  proved  to  their  satisi'action  ;  and  that,  to  establish  a  defence  on 
the  ground  of  insanity,  it  must  be  clearly  proved  that,  at  the  time  of 
committing  the  act,  the  party  accused  was  labouring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or  that  what  he  was  doing  was 
wrong.    {Macnaghten's  Ccise^  10  C.  &  F.  200.) 

The  delusions  which  indicate  a  defect  of  sanity  such  as  will  relieve 
a  person  from  criminal  responsibility,  are  delusions  of  the  senses,  or 
such  as  relate  to  facts  or  objects — not  mere  wrong  notions  or  impres- 
sions, or  of  a  moral  nature ;  and  the  aberration  must  be  mental,  not 
moral,  to  affect  the  intellect  of  the  individual  It  is  not  enough  that 
they  show  a  diseased  or  depraved  state  of  mind,  or  an  aberration  of 
the  moral  feelings,  and  the  sense  of  right  and  wrong  being  still, 
although  it  may  be  perverted,  yet  not  destroyed  ;  and  the  theory  of 
a  moral  insanity,  or  insanity  of  the  moral  feelings,  while  the  sense  of 
right  and  wrong  remains,  is  not  to  be  reconciled  with  the  legal 
doctrine  on  the  subject    (Reg.  v.  Burton^  3  F.  &  F.  772.) 
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BJBX    V.    HITGHBS. 
[2  Lewin,  C.  C.  229.] 

The  law,  out  of  tenderness  to  the  wife^  if  a  felony  Decision, 
is  committed  in  the  presence  of  the  husband,  raises  a 
presumption  prvmdfdde,  and  primA  facie  only,  that  it 
was  done  under  his  coercion. 


BSG.    V.    MANNTBTQ. 
[2  C.  &  E.  903.] 

If  a  husband  and  wife  jointly  commit  a  murder,  both  i>ecision. 
are  equally  amenable  to  the  criminal  law,  as  the  doctrine 
of  presumed  coercion  of   the  wife   does  not  apply  to 
murder. 

A  wife  cannot  commit  larceny  in  the  company  of  her  husband ; 
for  it  is  deemed  his  coercion,  and  not  her  Tolontary  act ;  yet,  if  she 
does  it  in  his  absence,  and  by  his  mere  conunand,  she  is  punishable 
as  if  she  was  sole.    {An(m,y  2  East,  P.  C.  559.) 

On  an  indictment  against  a  married  woman  for  falsely  swearing 
by  affidavit,  it  was  held  that  she  might  be  guilty,  although  her 
husband  wad  with  her  when  she  took  the  oath.  {Bez  v.  I>tdk«,  1 
Buss.  C.  k  M.  1&) 


FEu^BSOITS    CA8E. 

[2  Lewin,  C.  C.  144.] 
Drunkenness  is  not,  in  law,  any  excuse  for  crime.  Decision. 

But  though  drunkenness  is  no  excuse  for  crime,  it  may  be  taken 
into  account  by  the  jury,  when  considering  the  motive  or  intent  of  a 
person  acting  under  its  influence.  {Beg.  v.  GamUn^  1  F.  &  F.  90.) 
In  a  case  of  stabbing,  where  the  prisoner  has  used  a  deadly  weapon, 
the  iJMt  that  he  was  drunk  does  not  at  all  alter  the  nature  of  the 
case  ;  but  if  he  had  intemperately  used  an  instrument,  not  in  its 
nature  a  deadly  weapon,  at  a  time  when  he  was  drunk,  the  £Mt  of 
his  being  drunk  might  induce  the  jury  to  less  strongly  infer  a  mali- 
cious intent  in  him  at  the  time.    {Bet  ▼.  Meakm^  7  C.  ft  P.  297.) 
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V. 

[7  C.  &  P.  456.] 

PocUion.  It  is  no  defence  on  behalf  of  a  foreAgner  charged  in 
England  with  a  crime  committed  here,  that  he  did  not 
know  he  was  doing  wrong,  the  act  not  being  an  offence  in 
his  own  country.  But  though  it  is  not  a  defence  in  law, 
yet  it  is  a  matter  to  be  considered  in  mitigation  of 
punishment. 


EntbezzlemenL 


BEQ.     V.    Il'OBMAN. 

[Car.  &  M.  501.] 

IkcUion.  Embezzlement  necessarily  involves  secrecy  and  con- 
cealment If,  therefore,  instead  of  denjring  the  appropria- 
tion of  property,  the  prisoner,  in  rendering  his  account, 
admits  the  appropriation,  alleging  a  right  in  himself,  no 
matter  how  unfounded,  or  setting  up  an  excuse,  no  matter 
how  frivolous,  his  offence  in  taking  and  keeping  is  no 
embezzlement. 


KEG.    V.    CBEXSD. 

[1  C.  &  K.  63.] 

Deciftioa.  If  a  person  whose  duty  it  is  to  receive  money  for  his 

employer  receives  money  and  renders  a  true  account  of  all 
the  money  he  has  received,  he  is  not  guilty  of  embezzle- 
ment if  he  absconds  and  does  not  pay  over  the  money ; 
but  if  he  had  received  the  money,  and  had  rendered  an 
account  in  which  it  was  omitted,  this  would  be  evidence  to 
show  that  he  had  embezzled  the  amount. 

A  servant  may  be  found  guilty  of  embezzlement^  though  he  ia  not 
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a  general  servant,  and  is  employed  to  receive  in  a  single  instance 
only.    {Rex  v.  Hughu^  1  M.  C.  C.  370.) 

If  a  servant  receives  money  on  his  employer's  account,  and  em- 
bezzles it,  he  is  guilty  of  a  felony,  although  they  had  no  right  to  it, 
and  were  wrongdoers  in  receiving  it  (Rex  v.  BeacaU^  1  C.  &  P.  312.) 

A  person  who  is  employed  to  get  orders  for  goods,  and  to  receive 
payment  for  them,  but  who  is  at  liberty  to  get  the  orders  and  receive 
the  money  where  and  when  he  thinks  proper,  being  paid  by  a  com- 
mission on  the  goods  sold,  is  not  a  derk  or  servant  within  24  &  25 
Vict.  c.  96,  s.  68.     {Beg.  v.  B<noen,  L.  R.  1  C.  C.  41.) 


lui/se  Pretences. 


BEG.    V.    GABBETT. 
[Dears.  C.  C.  232.] 

To  constitute  the  offence  of  obtaining  any  chattel,  DeciBion. 
money,  or  valuable  security  by  false  pretences,  the  obtain- 
ing must  be  in  accordance  with  the  wish,  or  for  the  advan- 
tage, or  for  the  purpose  of  effecting  some  object  of  the 
party  making  the  false  pretence. 


BEG.    V.    MHiLS. 


[7  Cox,  C.  C.  263.] 

An  indictment  for  obtaining  money  by  false  pretences  Bedsioii. 
cannot  be  sustained,  if  the  prosecutor  when  he  parted 
with  his  money  knew  the  representation  to  be  false. 


BEG.    V.    WOOIjIiEY. 
[3  C.  &  K.  d8.] 

A  FALSE  pretence  must  be  the  false  pretence  of  an  Deci&ion. 
existing  fact,  and  if  the  person  to  whom  it  is  made  is 
defrauded  by  it,  it  makes  no  difference  that  he  might  have 
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known  that  the  pretence  was  false,  or  that  it  is  not  such 
a  pretence  as  would  be  likely  to  defraud  a  person  of 
ordinary  caution. 


BJBO.    «.    KTTiHAM. 

[L.  R  1  C.  C.  261.] 

Decision.  To   Constitute  an  obtaining  by  false  pretences,   it    is 

essential  that  there  should  be  an  intention  to  deprive  the 
owner  wholly  of  the  property  in  the  chattel,  and,  conse- 
quently, the  obtaining,  by  false  pretences  the  use  of  a 
chattel  for  a  limited  time  only,  without  an  intention  to 
deprive  the  owner  wholly  of  the  chattel,  is  not  an 
obtaining  by  false  pretences  within  24  &  25  Vict.  c.  96, 
s.  88. 


BEQ.    V.     MAKTIN. 
[L.  R.  1  C.  C.  56.] 

Decision.  A  CONVICTION  for  obtaining  a  chattel  by  false  pretences 

is  good,  although  the  chattel  is  not  in  existence  at  the 
time  the  pretence  is  made,  provided  the  subsequent 
delivery  of  the  chattel  is  directly  connected  with  the 
false  pretence.  Whether  or  not  there  is  such  a  direct 
connection  is  a  question  for  the  jury. 

The  crime  of  obtaining  goods  by  false  pretences  is  complete, 
although  at  the  time  when  the  prisoner  made  the  pretence,  and 
obtained  the  goods,  he  intended  to  pay  for  them  when  it  should  be 
in  his  power  to  do  so.    (iZd^r.  v.  Naylor,  10  Cox,  C.  C.  151.) 

It  is  not  necessary  that  the  false  pretence  should  be  made  in 
expre&s  words,  if  it  can  be  infeired  from  all  the  circumstances  attend- 
ing the  obtaining  of  the  property.    (Reg.  v.  Giles,  10  Cox,  C.  C.  44) 

If  a  person  obtains  money  by  a  false  pretence,  knowing  it  to  be 
false  at  the  time,  it  is  no  answer  to  show  that  the  party  from  whom 
he  obtained  the  money  laid  a  plan  to  entrap  him  into  the  commission 
of  the  offence.    {Rex  v.  Ady,  7  C.  &  P.  140.) 

A  false  representation  as  to  the  value  of  a  business  will  not  sus- 
tain an  indictment  for  obtaining  money  under  false  pretences.  (Beg. 
v.  IVilUamson,  11  Cox,  C.  C.  328.) 
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If  a  man  is  selling  an  article  by  weight,  and  falsely  lepresents  the 
weight  to  be  greater  than  it  is,  and  thereby  obtains  payment  for 
a  quantity  greater  than  that  delivered,  he  is  indictable  for  obtaining 
money  by  false  pretences,  ^cui,  if  he  is  selling  the  article  for  a 
lump  sum,  and  merely  makes  the  false  representation  as  to  the 
weight  in  order  to  induce  the  purchaser  to  conclude  the  baigain. 
(i?c^.  V.  Ridgwayy  3  F.  &.  F.  838.) 

A  man  who  makes  and  gives  a  cheque  for  the  amount  of  goods 
purchased  by  him  in  a  ready-money  transaction.  Baying  that  he 
wishes  to  pay  ready  money,  makes  a  representation  that  the  cheque 
is  a  good  and  valid  order  for  the  amount  inserted  in  it ;  and  if  such 
person  has  only  a  colourable  account  at  the  bank  on  which  the 
cheque  is  drawn,  without  available  assets  to  meet  it,  and  has  no 
authority  to  overdraw  and  knows  that  the  cheque  will  be  dishonoured 
on  presentation,  and  intends  to  defraud,  he  may  be  convicted  of 
obtaining  such  goods  by  such  false  pretence.  (Reg,  v.  Hazdton,  44 
L.  J.  (M.  C.)  11.) 

The  £Eu;t  of  uttering  a  counterfeit  bank  note  as  a  genuine  one  is 
tantamount  to  a  representation  that  it  was  so  ;  and  it  is  a  false  pre- 
tence, notwithstanding  the  note  upon  the  face  of  it  would  have  been 
good  for  nothing  in  point  of  law,  even  if  true.  (Rex  v.  Freeth,  R,  & 
R.  C.  C.  127.) 

When  a  false  pretence  is  contained  in  a  letter  which  is  lost,  the 
prisoner  may  be  convicted,  if  parol  evidence  is  given  of  the  contents 
of  the  letter.    (Rex  v.  Chadwicky  6  C.  &  P.  181.) 


Forgery. 


ILBX    V.    JONSS. 
[2  East,  P.  C.  991.] 

FoBGERT  is  the  false  making  of  an  instrument  which  Decision, 
purports  on  the  face  of  it  to  be  good  and  valid  for  the 
purposes  for  which    it  was   created,   with   a    design    to 
defraud  any  person  or  persons. 


BEa.    V.    MABCUS. 
[2  C.  &  K.  366.] 

In  forgery  it  is  not  required,  in  order  to  constitute  in  Decision, 
point  of  law  an  intent  to  defraud,  that  the  party  com- 
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mitting  the  offence  should  have  had  present  in  his  mmd 
an  intention  to  defraud  a  particular  person,  if  the  con- 
sequences of  his  act  would  necessarily  or  possibly  be  to 
defraud  any  person;  but  there  must  at  all  events  be  a 
possibility  of  some  person  being  defrauded  by  the  foijpeiy. 


BEG.    V.    PIKE. 

[2  M.  C.  C.  70.] 

Deciuon.  Where  the  instrument  forged  is  legal  on  the  fiu%  of 
it,  the  prisoner  may  be  legally  convicted,  although  it 
appears  from  extraneous  evidence  that  the  forged  instru- 
ment would  not  have  been  valid  in  law. 

In  foxgeiy  there  need  not  be  an  exact  resemblance  ;  it  is  sufficient 
if  the  instrument  is  primd  facte  fitted  to  pass  for  a  true  instrument 
(Rex  V.  EUiot,  1  Leach,  C.  C.  175.) 

The  invalidity  of  an  instrument  must  appear  upon  the  face  of  it, 
in  order  to  found  an  objection  to  an  indictment  for  foi^iy.  (Rer  r. 
M'Intosh,  2  East,  P.  C.  942.) 

If  the  foiged  instrument  is  not  produced  at  the  trial,  the  hest 
proof  that  can  be  given  of  its  loss  or  destruction  must  be  adduced 
before  a  copy  may  be  used  as  secondary  evidence.  {Reg,  v.  Hall, 
12  Cox,  C.  C.  159.) 

The  acceptance  to  what  purported  to  be  a  bill  of  exchange  was 
forged.  At  the  time  this  was  so  forged,  the  document  had  not  been 
signed  by  the  drawer.  Held,  that  the  document,  not  having  the 
signature  of  the  drawer  attached  to  it  at  the  time  the  acceptor's  name 
was  forged,  was  not  a  bill  of  exchange.  (Reg.  v.  Mopeey,  11  Oox,  C. 
C.  143.) 

It  is  felony  to  forge  the  name  of  a  person,  although  such  person 
never  existed.    {Rex  v.  Bolland,  1  Leach,  C.  C.  83.) 

The  foigery  of  the  will  of  a  non-existing  person  is  an  offence 
within  the  statute.    {Reg.  v.  Avery,  8  C.  &  P.  596.) 

A  deed  reaUy  executed  by  the  parties  between  whom  it  puipoita 
to  be  made,  but  ante-dated  with  intent  fraudulently  to  defeat  a  prior 
deed,  is  a  forgery.    (18  W.  R.  73.) 
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Larceny. 


BEG.    9.    HOIiLOWAY. 
[2  C.  &  K.  942.] 

The  correct  definition  of  larceny  is  the  wrongful  or  Deciaion. 
fraudulent  taking  and  carrying  away  by  any  person  of 
the  mere  personal  goods  of  another,  with  a  felonious 
intent  to  convert  them  to  his  own  use,  and  make  them 
his  own  property  ;  the  fraudulent  taking  being  explained 
to  be  a  taking  without  any  colour  of  right,  and  the 
felonious  intent,  an  intent  to  deprive  the  owner  per* 
manently  of  his  property. 


BEX    v.    CHABI«EW60D. 
[1  Leach,  C.  C.  409.] 

To  constitute    larceny,  the   felonious   intention    must  Decision, 
exist  in  the  mind  at  the  time  the  property  is  obtained ; 
for   if  it   is   obtained  by  fair   contract,   and  afterwards 
fraudulently  convei*ted,  it  is  no  felony. 


BEG.    V.    JOKES. 
[Car.  &  M.  611.] 

If  a  person  is  allowed  to  have  possession  of  a  chattel,  Deciaon. 
and  he  converts  it  to  his  own  use,  it  is  not  larceny 
unless  he  had  an  intention  of  stealing  when  he  obtained 
possession  of  it ;  but  if  he  has  merely  the  custody  of  a 
chattel,  he  is  guilty  of  a  larceny  if  he  disposes  of  it, 
although  he  did  not  intend  to  do  so  at  the  time  when 
he  received  it  into  his  custody. 
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V, 


Dediion. 


B3BO. 

[20  W.  R.  122.] 

When  it  appears  that  the  goods  alleged  to  have  beeo 
stolen  were  found  by  the  prisoner,  he  cannot  be  con- 
victed of  larceny  unless  there  is  some  evidence  that  at 
the  time  of  the  finding  he  believed  that  the  true  owner 
could  be  ascertained;  and  it  is  not  enough  that  the 
jury  is  satisfied  that  he  could  within  a  reasonable  time 
have  discovered  the  owner. 


BEG.    V. 

[L.  R.  2  Q.  B.  D.  307.] 

Decittott.  A  WIFE,  though  she  may  have  committed  adultery, 

cannot  steal  her  husband's  goods ;  and  therefore  the 
adulterer,  receiving  from  her  goods  which  she  has  takcD 
from  her  husband  cannot  be  guilty  of  receiving  stolen 
goods. 

To  make  a  taking  felonious  it  is  not  necessary  that  it  should  be 
done  huxi  cauad  ;  taking  with  an  intent  to  destroy  will  be  sufficient 
to  constitute  the  offence  of  larceny,  if  done  to  serve  the  prisoner,  or 
another  person,  though  not  in  a  pecuniary  way.  {Bex  v.  CaJthagey  K. 
&  R.  C.  C.  292.) 

A  watchmaker  to  whom  a  watch  was  given  by  the  owner  for  the 
purpose  of  having  it  regulated,  disposed  of  the  watch,  and  applied 
the  proceeds  to  his  own  purposes.  Held,  that  this  was  no  larceny, 
as  the  watchmaker  had  in  the  first  instance  obtained  the  possession 
of  the  watch  rightfully,  and  as,  unless  there  was  a  taking  in  the  first 
instance  animo  furandi,  no  subsequent  dishonest  dealing  with  the 
chattel  could  amount  to  larceny.     {Reg,  v.  Thristle,  2  0.  &  K.  842.) 

To  constitute  a  larceny  by  a  party  to  whom  goods  have  been 
delivered  on  hire,  there  must  not  ozdy  have  been  an  original  inten- 
tion to  convert  them  to  his  own  use,  but  a  subsequent  actual  con- 
version ;  and  a  mere  agreement  by  the  hirer  to  accept  a  sum  offered 
for  the  goods  is  not  such  a  conversion,  if  the  party  who  makes  the 
offer  does  not  intend  to  purchase  unless  his  suspicions,  as  to  the 
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honesty  and  right  of  the  vendor  to  sell,  are  removed.  (i2e^.  v. 
Brootor,  8  C.  &  P.  295.) 

If  a  person  drops  a  chattel,  and  another  finds  it,  and  takes  it  away 
Avith  the  intention  of  appropriating  it  to  his  own  use,  and  only  re- 
stores it  because  a  reward  is  offered,  he  is  guilty  of  larceny.  The 
only  case  in  which  a  party  finding  a  chattel  of  another  can  be 
Justified  in  appropriating  it  to  his  own  use,  is  where  the  owner  can- 
not be  found,  or  where  it  may  be  fairly  said  that  the  owner  haa 
abandoned  it.  {fi&Q.  v.  Peters,  1  C.  &  K.  245.)  A  finder  of  lost  pro- 
perty is  not  guilty  of  larceny  in  appropriating  it  to  his  own  use, 
unless  he  has  a  felonious  intent  at  the  time  of  the  finding.  {Reg,  v. 
Christopher,  Bell,  C.  C.  27.) 

The  law  with  regard  to  the  finder  of  lost  property  does  not  apply 
to  the  case  of  property  of  a  passenger  accidentally  left  in  a  railway- 
carriage,  and  found  there  by  a  servant  of  the  company ;  and  such 
servant  is  guilty  of  larceny  i^  instead  of  taking  it  to  the  station  or 
superior  officer,  he  appropriates  it  to  his  own  use.  {Reg.  v.  Pierce,  6 
Cox,  C.  C.  117.) 

To  sustain  a  charge  of  larceny  by  a  bailee  it  is  necessary  to  prove 
some  act  of  conversion  inconsistent  with  the  purposes  of  the  bail- 
ment.    {Reg,  V.  Jackson,  9  Cox,  C.  C.  505.) 

A  cheque  is  the  subject  of  larceny  if  obtained  animo  furandi, 
{Commmioealth  v.  Yorkes,  12  Cox,  C.  C.  208.) 

Upon  an  indictment  under  30  &  31  Vict.  c.  116,  against  a  partner 
or  joint  beneficial  owner  for  stealing,  charging  him  with  being  a 
partner  in  one  set  of  counts,  and  in  another  with  being  a  joint 
beneficial  owner,  it  was  held  that  if  upon  the  evidence  it  turned  out 
that  he  was  guilty  of  embezzlement  and  not  of  larceny,  he  might, 
upon  a  proper  direction  to  the  jury,  be  found  guilty  of  embezzlement 
upon  the  indictment,  by  virtue  of  24  &  25  Vict.  c.  96,  s.  72.  And 
vice  versa,    {Rag.  y.  Rvdge,  31  L.  T.  Rep.  (K.  S.)  590.) 


Manslaughter. 


BEX    V.    TATIiOB. 
[2  Lewin,  C.  C.  216.] 

Manslaughter  is  homicide  not  under  the  influence  Decision, 
of  malice. 
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BEO.    V.    BWINDAIiIi, 

[2  C.  &  E.  230.] 

DeeinoiL  Qenerallt,  it  may  be  laid  down  that,  where  one  bj 
his  Degligence  has  contributed  to  the  death  of  another,  he 
is  guilty  of  manslaughter. 

It  is  no  defence  in  a  case  of  manslaughter  that  the  death  of  the 
deceased  was  caused  by  the  negligence  of  others  as  well  as  by  that  uf 
the  prisoner ;  for  if  the  death  of  the  deceased  is  caused  partly  bj  the 
negligence  of  the  prisoner,  and  partly  by  the  negligence  of  other?, 
the  prisoner  and  all  those  others  are  guilty  of  manslaughter.  (12^ 
V.  HaineSf  2  C.  &  K.  368.)  But  although  it  is  manslaughter  where 
the  death  was  the  result  of  the  joint  negligence  of  the  prisoner  and 
others  ;  yet  it  must  have  been  the  direct  result,  wholly  or  in  part,  of 
the  prisoner's  negligence,  and  his  neglect  must  have  been  wholly  or 
in  part  the  proximate  and  efficient  cause  of  the  death ;  and  it  ia  not 
so  where  the  negligence  of  some  other  person  has  intervened  between 
his  act  or  omission  and  the  fatal  result.  {Reg.  v.  Ledger,  2  F.  &  F. 
867.) 

Where  death  ensues  from  injuries  inflicted  by  parties  engaged  in 
any  illegal  act,  an  indictment  for  manslaughter  will  lie,  even  though 
it  appears  that  the  deceased  had  materially  contributed  to  his  death 
by  his  own  negligence.    {Reg.  v.  Longbotiom,  3  Cox,  C.  C.  439.) 

If  two  (or  more)  persons  go  out  together  with  a  purpose  to  commit 
a  breach  of  the  peace,  and,  in  the  course  of  the  accomplishment  of 
that  common  design,  one  of  them  kills  a  man,  both  (or  all)  are  guilty 
of  manslaughter.     {Reg.  v.  Harrington,  5  Cox,  C.  C.  231.) 


[R  &  R  C.  C.  43.] 

Decision.  The  killing  a  person  in  an  affray,  hy  another  who  is  in 

a  violent  heat  and  passion  at  the  time,  will  not  amount  to 
murder,  but  manslaughter. 

If  a  person  receives  a  blow,  and  immediately  avenges  it  with  any 
instrument  he  may  happen  to  have  in  his  hand,  and  death  ensues, 
this  will  be  only  manslaughter,  provided  the  fatal  blow  is  to  be 
attributed  to  the  passion  of  anger  arising  from  the  previous  provoca- 
tion.    {Rex  v.  Thomas,  7  C.  &  P.  817.)    But  it  is  not  evety  slight 
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provocation,  even  by  a  blow,  which  will,  when  the  party  receiving  it 
strikes  with  a  deadly  weapon  and  death  ensues,  reduce  the  crime 
from  murder  to  manslaughter.  (/2ex  v.  Lynch,  5  C.  &  P.  324  ;  and 
see  Reg,  v.  WeUhy  post,  title  "  Murder.") 


BEX    V.    WATiTCTlR. 

[1  C.  &  P.  320.] 

If  a  person  is  driving  a  cart  at  an  unusually  rapid  pace,  Deci^on. 
and  drives  over  another  and  kills  him,  he  is  guilty  of  man- 
slaughter, though  he  called  to  the  deceased  to  get  out  oi* 
the  way,  and  he  might  have  done  so,  if  he  had  not  been 
in  a  state  of  intoxication. 

But  if  the  driver  of  a  conveyance  uses  all  reasonable  care  and 
diligence,  and  an  accident  happens  through  some  chance  which  he 
could  not  foresee  or  avoid,  he  is  not  to  be  held  liable  for  the  results 
of  such  accident.  (Beg,  v.  Murray,  5  Cox,  C.  C.  509.)  I^  however, 
death  is  caused  by  driving  a  vehicle  over  any  person,  the  burden  of 
proof  is  on  the  accused  to  show  that  he  used  due  and  proper  care  in 
driving  the  vehicle.    (Reg.  v.  Cavendish,  8  Ir.  R.  (C.  L.)  178.) 

If  each  of  two  persons  is  driving  at  a  dangerous  and  a  furious  rate, 
and  they  are  inviting  each  other  to  drive  at  a  dangerous  and  a 
furious  rate  along  a  turnpike  road,  and  one  of  the  vehicles  runs  over 
a  man  and  kills  him,  each  of  the  two  persons  is  guilty  of  man- 
slaughter ;  and  it  is  no  ground  of  defence  that  the  death  was  caused 
partly  by  the  negligence  of  the  deceased  himself,  or  that  he  was 
either  deaf  or  dumb  at  the  time.  {Reg.  v.  SwindaU,  2  C.  &  K. 
230.) 


HEO.    V.    MACIiEOD. 

[12  Cox,  C.  C.  534.J 

A  MEDICAL  man  is  bound  to  use  proper  skill  and  caution  DeciBioi:. 
in  dealing  with  a  poisonous  drug  or  a  dangerous  instru- 
ment, and  if  be  does  not  do  so,  and  death  ensuas,  be 
is  guilty  of  manslaughter ;  cditer,  if  it  is  want  of  skill 
arising  from  mere  error  of  judgment. 

If  a  person  bond  fde  and  honestly  exercising  his  best  skill  to  cure 
a  patient,  performs  an  operation  which  causes  the  patient's  death,  he 
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iB  not  goilty  of  manslaiighter ;  and  it  makes  no  differenee  whctiher 
such  person  is  a  regular  soigeon  or  not,  nor  whether  he  has  had  a 
regular  medical  education  or  not  {Rex  v.  Van  BtOcheU^  3  C  &  P. 
629.) 


Murder. 


Decisioii. 


BJSa.    V.    ALIBOSr. 
[8  C.  &  p.  418.] 

If  two  persons  mutually  agree  to  commit  soicide  to- 
gether, and  the  means  employed  to  produce  death  only 
take  effect  on  one,  the  survivor  will,  in  point  of  law,  be 
guilty  of  the  murder  of  the  one  who  died. 

He  who  kills  another  upon  his  desire  or  command,  is,  in  the  judg- 
ment of  the  law,  as  much  a  murderer  as  if  he  had  done  it  merely  of 
his  own  head.    (iSex  v.  Satoyer,  1  Buss.  C.  &  M.  670.) 

But  a  person  cannot  he  tiled  for  inciting  another  to  commit  suicide, 
although  that  other  commits  suicide.  (Reg.  v.  LeddingUmy  9  C.  &  P. 
79.)  And  an  attempt  to  commit  suicide  is  not  an  attempt  to  commit 
murder  within  24  &  25  Vict.  c.  100,  and  is  not  mei^^  in  any  of  the 
felonious  attempts  to  commit  murder  made  puniahahle  hy  that  Act^ 
hut  remains  a  misdemeanor  at  common  law  triahle  at  the  quarter 
sessions.    (Reg.  v.  BurgetSy  9  Cox,  C.  C.  247.) 


BEX    «.    EVANS. 

[1  Russ.  C.  &  M.  676.] 

Decision.  FORCING  a  person  to  do  an  act  which  is  likely  to 

produce  his  death,  and  which  does  produce  it,  is  murder. 
And  threats  may  constitute  such  force. 

If  a  person  heing  attacked  should,  from  an  apprehension  of  im- 
mediate violence — an  apprehension  which  must  he  well  grounded 
and  justified  hy  the  circumstances — throw  himself  for  escape  into  a 
river,  and  he  drowned,  the  person  attacking  him  is  guilty  of  murder. 
(Reg,  V.  PUU^  Car.  k  M.  284.) 
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HEX    V.    OBZSEITACBE. 

[8  C.  &  P.  35.] 

Where  it  appears  that  one  person's  death  is  occasioned  Dednon 
by  the  act  of  another,  it  is  for  that  other  to  show,  either 
by  evidence  or  by  inference  from  the  circumstances  of  the 
case,  that  his  offence  is  of  a  mitigated  character,  and  does 
not  amount  to  the  crime  of  murder. 


BSG.    V.    WEIiSH. 
[11  Cox,  C.  C.  336.] 

When  a  person  has  killed  another  with  a  deadly  weapon,  DecisioiL 
even  upon  sudden  passion,  the  question  as  to  the  sulSi- 
ciency  of  provocation  to  reduce  the  crime  to  manslaughter, 
is  not  merely  whether  there  was  passion  in  point  of  fact, 
but  whether  there  was  such  provocation  as  might  naturally 
kindle  ungovernable  passion  in  the  mind  of  any  ordinary 
and  reasonable  man.  Such  provocation  must  be  some- 
thing serious,  as  a  blow  ;  and  mere  words,  or  gestures,  not 
accompanied  with  anything  of  such  a  serious  character, 
will  not,  in  point  of  law,  be  sufficient  to  reduce  the  crime 
to  manslaughter. 

Where  there  is  the  intention  to  kill  (as  shown  by  the 
use  of  a  deadly  weapon  and  the  infliction  of  a  fatal  blow 
in  a  mortal  part),  and  there  is  absence  of  such  serious 
provocation  as  might  naturally  kindle  ungovernable 
passion  in  the  mind  of  a  reasonable  man,  the  crime  is 
murder. 


BEG-.    V.    OAMFBEIjL. 
[11  Cox,  C.  C.  323.) 

Where  a  person  fires  ^t  another  a  firearm  knowing  Dedston. 
it  to  be  loaded,  and  therefore  intending  either  to  kill  or 
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to  do  grievous  bodily  harm,  if  death  ensues  the  crime  is 
murder ;  and  if  in  such  case  the  person  who  fires  the 
weapon,  though  he  does  not  know  that  it  is  loaded,  has 
taken  no  care  to  ascertain,  it  is  manslaughter. 


Perjury. 


REX    V.    AYLETT. 
[1  T.  R.  63.] 

Decuton.  To  found  an  indictment  for  perjury,  the  requisite  cir- 

cumstances are  these:  the  oath  must  be  taken  in  a 
judicial  proceeding  before  a  competent  jurisdiction ;  and  it 
must  be  material  to  the  question  depending  and  false. 


[8  Cox,  C.  C.  254.] 

DeciBion.  ALTHOUGH  it  is  not  necessary  that  the  alleged  perjury 

should  be  proved  by  two  witnesses  in  contradiction  of  the 
prisoner,  it  is  requisite  that  the  perjury  should  be  proved 
by  something  more  than  the  mere  contradictory  oath  of 
the  prosecutor.  He  must  be  corroborated  by  some  inde- 
pendent testimony. 

To  support  an  indictment  for  perjury  there  must  be  something 
proved  in  the  case  for  the  prosecution,  making  the  oath  of  the 
prosecutor  preferable  to  that  of  the  defendant ;  there  need  not  be 
two  distinct  oaths,  as  an  oath  and  circumstances  may  be  sufficient 
(Reg.  v.  Boulter,  3  C.  &  K.  236.)  It  is  sufficient  if  the  matter  allied 
to  be  fidsely  sworn  is  disproved  by  one  witness,  if,  in  addition  to  the 
evidence  of  that  witness,  there  is  proof  of  an  account  or  a  letter 
written  by  the  defendant,  contradicting  his  statement  on  oath.  {Bex 
y.  Mayhew,  6  C.  &  P.  315).  But  evidence  confirmatory  of  that  one 
witness  in  some  slight  particulars  only  is  not  sufficient  to  wanant  a 
conviction.     {Reg,  v.  YaUs,  Car.  ft  M.  132.) 
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Threats  and  Menaces. 


BEG.    V.    WAIiTOK. 
[9  Cox,  C.  C.  268.] 

To  constitute  the  offence  of  demanding  money  with  Decision, 
menaces,  under  24  &  25  Vict.  c.  96,  s.  45,  the  menace  or 
threat  must  be  of  a  character  to  produce  in'  a  reasonable 
man  some  degree  of  alarm  or  bodily  fear ;  and  such  alarm 
must  be  of  a  nature  and  extent  to  unsettle  the  mind  upon 
which  it  operates,  and  take  away  that  free  voluntary 
action  which  constitutes  consent. 


BEG.    V.    CABBUTHERS. 
[1  Cox,  C.  C.  138.] 

It  is  for  the  jury  and  not  for  the  Court  to  determine  DeciBion. 
whether  or  not  a  letter  is  a  threatening  letter  within  the 
statute;  and  the  judge  will  not  withdraw  it  from  their 
consideration,  unless  by  no  possible  construction  can  it  be 
held  to  involve  a  threat. 

On  the  trial  of  an  indictment  for  threatening  to  accuse  of  an  in- 
famooB  crime  in  order  to  extort  money,  the  guilt  or  innocence  of  the 
party  threatened  is  quite  immaterial.  (Reg,  v.  CrackneU,  10  Cox, 
C.  C.  40a) 

An  intent  to  extort  money  may  be  implied  from  the  dicomstances, 
and  does  not  require  an  express  demand  of  money.  (Beg,  v.  CogKUxn, 
4  F.  &  F.  316.) 

Where  a  prisoner  is  indicted  for  feloniously  sending  a  letter, 
threatening  to  accuse  of  an  infiamous  crime,  with  intent  to  extort 
money,  both  the  threat  and  the  intent  may  be  inferred,  even  against 
the  declaration  of  the  prisoner  at  the  time,  and  in  the  absence  of 
express  proof  from  the  letter  itself,  from  his  previous  and  contempo- 
raneous, and  even  from  his  subsequent  conduct  and  expressions  to 
third  parties,    (fieg.  v.  Mmage,  3  F.  &  F.  310.) 

I  I 
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Treason. 


Deciflion. 


ILESO.    V.    FBOBT. 

[9  C.  &  P.  129.] 

To  constitute  the  treason  of  levying  war  against  tlie 
sovereign  within  the  realm,  there  must  be  an  insurrection, 
there  must  be  force  accompanying  that  insurrection,  and 
it  must  be  for  an  object  of  a  general  nature. 

If  a  person  acts  as  a  leader  of  an  armed  body,  which 
enters  a  town,  and  their  object  is  neither  to  take  the 
town,  nor  attaek  the  military,  but  merely  to  make  a 
demonstration  to  the  magistracy  of  the  strength  of  their 
party,  either  to  procure  the  liberation  of  certain  prisoners 
convicted  of  political  oflFences,  or  to  procure  for  those  pri- 
soners some  mitigation  of  their  punishment,  this,  though 
an  aggravated  misdemeanor,  is  not  treason. 


Decision. 


V, 


LORD    aEOBOE    GOBDON. 

[2  DouGL,  690.] 

It  is  treason  to  attempt,  by  intimidation  and  violence, 
to  compel  the  repeal  of  a  law. 


KBa.    V.    OXFOBD. 
[9  C.  &  P.  525.] 

Decision.  If  in  an  indictment  for  treason  it  is  stated  as  an  overt 

act,  that  the  prisoner  discharged  at  the  sovereign  a  pistoT, 
loaded  with  powder  and  a  certain  bullet,  and  thereby 
made  a  direct  attempt  upon  the  life  of  the  sovereign ; 
the  jury  must  be  satisfied  that  the  pistol  was  a  loaded 
pistol,  that  is,  that  there  was  something  in  it  beyond  the 
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powder  and  wadding  ;  but  it  seems  it  is  not  necessary  for 
them  to  be  satisfied  that  it  was  actually  loaded  with  that 
which  is  generally  known  by  the  name  of  a  bullet. 

The  following  are  the  offences  which  by  the  25  Edw.  3,  c.  2,  were 
declared  to  be  treason :  (1.)  When  a  man  doth  compass  or  imagme 
the  death  of  our  lord  the  king,  of  our  lady  his  queen,  or  of  their 
eldest  son  and  heir.  (2.)  If  a  man.  do  violate  the  king's  companion 
[wife],  or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the 
king's  eldest  son  and  heir.  (3.)  If  a  man  do  levy  war  against  our 
lord  the  king  in  his  realm.  (4.)  If  a  man  be  adherent  to  the  king's 
enemies  in  his  realm,  giving  to  them  aid  and  comfort  in  the  realm 
or  elsewhere.  (5.)  If  a  man  slay  the  chancellor,  treasurer,  or  the 
king's  justices  of  the  one  bench  or  the  other,  justices  in  eyre  or 
justices  in  assize,  and  all  other  justices  assigned  to  hear  and  deter- 
mine, being  in  their  places  doing  their  offices. 

By  1  Anne,  st.  2,  c.  17,  s.  3,  it  is  enacted  that  if  any  person  shall 
endeavour  to  deprive  or  hinder  any  person,  being  the  next  in  succes- 
sion to  the  crown  according  to  the  limitations  of  the  Act  of  Settle- 
ment, from  succeeding  to  the  crown,  and  shall  maliciously  and 
directly  attempt  the  same  by  any  overt  act,  such  offence  shall  be 
treason. 

By  6  Anne,  c.  7,  it  is  enacted  that,  if  any  person  shall  maliciously, 
advisedly,  and  directly,  by  writing  or  printing,  maintain  and  affirm 
that  any  other  person  hath  any  right  or  title  to  the  crown  of  this 
realm,  otherwise  than  according  to  the  Act  of  Settlement ;  or  that  the 
kings  of  this  realm,  with  the  authority  of  parliament,  are  not  able  to 
make  laws  and  statutes  to  bind  the  crown  and  the  descent  thereof, 
such  person  shall  be  guilty  of  treason. 

By  36  Geo.  3,  c.  7,  it  is  enacted  that,  if  any  person  shaU,  either 
within  the  realm  or  without,  compass,  imagine,  or  intend  death, 
destruction,  or  any  bodily  harm  tending  to  death  or  destruction, 
maim  or  wounding,  imprisonment  or  restraint  of  the  person  of  the 
king,  his  heirs  and  successors ;  and  shall  express,  utter,  or  declare 
such  intention  by  publishing  any  printing  or  writing,  or  by  any  overt 
act,  he  shall  be  adjudged  a  traitor. 

The  5  &  6  Vict.,  c.  51,  and  the  11  &  12  Vict.,  c.  12,  are  closely  con- 
nected with  this  subject ;  although  the  offences  therein  mentioned 
ore  not  constituted  treason.  By  the  former  Act  it  is  provided  that 
if  any  person  shall  wilfully  discharge,  point,  aim,  or  present  at  the 
person  of  the  queen,  any  gun  or  other  arms,  whether  containing  ex- 
plosive materials  or  not ;  or  shall  strike  at  or  attempt  to  throw  any 
thing  upon  the  queen*s  person ;  or  shall  produce  any  firearms  or 
other  arms,  or  any  explosive  or  dangerous  matter,  near  her  majesty's 
person ;  with  intent,  in  any  of  these  cases,  to  injure  or  alarm  her, 
or  to  commit  a  breach  of  the  peace,  he  shall  be  guilty  of  a  high  mis- 
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demeanor,  and  liable  to  be  ptmished  as  therein  mentioned.  And  by 
the  11  &  12  Vict.,  c  12,  it  is  enacted  that  if  any  person  shall  (within 
the  United  Kingdom  or  without)  compass,  imagine,  invent,  devise,  or 
intend  to  deprive  or  depose  the  queen,  her  heirs  or  successors,  from 
the  style,  honour,  or  royal  name  of  the  imperial  crown  of  the  United 
Kingdom,  or  of  any  of  her  majesty's  dominions  and  countries  ;  or  to 
levy  war  against  h^r  majesty,  her  heirs  or  successors,  within  any  part 
of  the  United  Kingdom,  in  order  by  force  or  constraint  to  compel  a 
change  of  measures  or  counsels,  or  in  order  to  put  any  force  or  con- 
straint upon,  or  to  intimidate  or  overawe,  both  houses  or  either  house 
of  parliament ;  or  to  move  or  stir  any  foreigner  or  stranger  with  force 
to  invade  the  United  Kingdom,  or  any  other  of  her  majesty's  do- 
minions or  countries  under  the  obeisance  of  her  majesty,  her  heiis  or 
successors;  and  shall  express,  utter,  or  declare  such  compassings, 
imaginations,  inventions,  devices,  or  intentions,  or  any  of  them,  by 
publishing  any  printing  or  writing,  or  by  any  overt  act  or  deed — 
the  person  so  offending  shall  be  guilty  of  felony,  and  punishable  as 
therein  mentioned.  And  it  is  provided  that  this  Act  shall  not  affect 
anything  enacted  by  the  25  £dw.  3,  c.  2. 


END   OF   PART   VII. 


INDEX. 


ABDUCTION 

of  girl  under  sixteen,  459 

ACCUMULATIONS 

contraiy  to  Thellnsson  Act,  148-146 
who  entitled  to  void,  145 
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ADM  INISTR  ATION— fwi^tnued. 
dc  bonis  7u>n,  330,  346,  347 
as  between  widow  and  next  of  km,  330-333 
order  in  which  next  of  kin  entitled  to,  331,  833 
in  case  of  husband  and  wife,  331 

„      „   children,  332 
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male  preferred  to  female,  332 
granted  to  person  who  has  greatest  interest,  333 
to  creditor,  333 

under  s.  73  of  the  Probate  Act,  333 
with  will  annexed,  834,  835 
to  syndic  of  corporation,  344 
limited,  346-349 
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till  will  found,  347 
duranU  miTwrilaU,  347,  343 

„      demeiUiaf  348 
pendenU  liU,  348,  349 
ad  lilemy  349 
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ADVERSE  POSSESSION, 

what  req^uired  to  establish  title  by,  57,  58 
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appendant,  151,  153,  154 
in  gross,  151,  153,  154 
next  presentation,  150-155 
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onative,  154 
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descent  of,  154 


AFFIRMATION, 

when,  amounts  to  a  warranty,  86 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT, 

meaning  of,  in  s.  4  of  Statute  of  Frauds,  91 
specific  performance  of  agreements,  286-298 

ALIENATION, 

licence  for  purpose  of,  100,  101 
condition  against,  162,  163 
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definition  of,  3 

may  hold  and  dispose  of  property,  3 
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pendente  lUe,  373-375 
permanent,  375,  376 

ALLEGIANCE, 

See  Calvin* 8  case,  1 
definition  of,  3 
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ALTERATIONS, 

in  bills  and  notes,  58>60 
in  deeds  and  wills,  60,  354 
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granted  by  Crown  to  bankers,  50,  51 

ANTICIPATION, 

restraint  on,  208 
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8u  Powers. 

ARREST, 

sovereign  cannot  make,  in  ])er8on,  14 
action  against  governor  for  illegal,  21 

ASSAULT  AND  BATTERY 
in  self-defence,  459,  460 
what  amounts  to,  460 
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administration  of,  146-150 
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of  will,  387-341 
of  codicil,  340 
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not  now  necessaiy,  246 

fraud  against  bankruptcy  laws,  424 


BAILEES, 

lUbility  of,  60-62 
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different  kinds  of,  60-62 

BANK  NOTE, 

action  to  recover  value  of,  105 

nature  of,  105 

property  in,  passes  like  cash,  106,  107 

BANKRUPT, 

gift  to  a  man  until  he  shall  become,  163 

effect  of  co-surety  becoming,  267 

dischaige  of,  441-448 

examination  of,  444 

undischarged,  454,  455 

property  not  passing  to  trustee,  454,  455 
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to  B.  after  death  of  A.,  188 
and  stc  Leoacibs. 
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indorsement  of,  132,  133 
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effect  of  bad  faith  of  sssignee,  135 
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where  holder  not  bound  by  resolutions  for  compodti<m,  418 

decision  in  Warin/^s  caae^  457 
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case  of  the  Soven,  6 
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specific  performance  of  articles  respecting,  abroad,  291-294 

BREACH  OF  TRUST, 

liability  of  co-trustees  for,  300-302 
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cases  relating  to,  461,  462 

BILL  OF  SALE, 

apparent  possession,  410 

seizure  within  twenty-one  da^  410 

when  settlement  must  be  restored  aa,  410 

when  mortgsge  must  be  registered  as,  411 

unregistered,  411,  412 

agreement  for,  need  not  be  registered,  412 

two  bills  of  s^e  given  on  same  property,  412 

constituting  act  of  bankruptcy,  481 


CANCELLATION 
by  mistake,  60 

CARRIER, 

liability  of,  for  negli^^ence,  60-62 

position  of,  in  case  oT  stoppage  in  tratuitUf  135 

CESTUI  QUE  TRUST, 

grant  of  administration  to,  846 

CHARACTER, 

representation  as  to,  must  be  in  writing,  88 

CHARITIES, 

gifts  and  legacies  to,  155-161 
Est  of  Acts  relating  to,  162 
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CHATTEU3, 

specific  delirery  of,  284-286 

CHEQUE, 

action  on,  140 

not  absolute  assignment  within  &  25  of  Jadicatore  Act,  1873,  111 

CHILDREN, 

meaning  of,  190,  192 

legacies  to,  235-287 

custody  of,  under  Divorce  Acts,  376-879 

domicu  of,  892 

power  of  Divorce  Court  as  to  provision  for,  405 

CODICIL, 

attestation  of,  840 
revival  of  will  bv,  358 
revocation  of  will  by,  859,  360 

COLLUSION, 

what  will  establish,  386,  387 

COLONIST 

may  sue  the  governor  here,  16 

COMMODATUM, 

meaning  of,  61 

COMPANY 

liable  for  fraud  of  agent,  128 

COMPENSATION, 

the  equity  of,  186 

COMPOSITION  WITH  CREDITORS 

under  Bankruptcy  Act,  1869,  413-418 

CONCEALMENT 

by  principal,  dischai^ges  surety,  267 

CONDITION  AGAINST  ALIENATION 
in  case  of  a  gift,  is  void,  163 
partial  restraint  on  alienation  may  be  valid,  163 

CONDITION  PRECEDENT, 
rules  as  to,  71 

CONDONATION, 

what  necessary  to  establish,  384,  885 

meaning  of,  385 

difference  between  husband  and  wife's  adultery  as  to,  385,  386 

revival  of  acts  condoned,  386 

CONNIVANCE, 

defence  of,  383,  384 

CONSIDERATION, 

meaning  of,  in  13  Eliz.  c.  5,  89 
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CONSOLIDATION 

of  mort^^agefl,  289 

CONSPIRACY. 

cases  relating  to,  462-464 

CONTEMPT  OF  COURT, 

power  of  judge  in  case  of,  88 

CONTRACTS. 

bj^  public  officers.  66 

witnin  Statute  of  Frauds,  64 

in  restraint  of  trade,  64-66 

maxims  of  construction,  68 

illegality  is  a  defence  to,  68,  69 

quantum  meruU,  70,  71 

conditions  precedent,  70.  71 

action  where  contract  not  fully  performed.  70,  71 

damages  for  breach  of,  74-76 

rescission  of.  86.  184 

liability  of  husband  on  wife*s,  92-97 

by  agents.  116-128 

by  trustee,  for  compensation,  814 

CONTRIBUTION, 

none  between  tort-feasors,  72 
between  sureties,  266,  267 

CONVERSION, 

cases  relating  to,  164-172 

time  from  which  doctrine  operates,  166 

reconversion.  166 

&ilure  of  purposes,  170-172 

of  estate,  by  executors,  808,  304 

CONVEYANCE 

of  estates  of  inheritance,  189 
by  intended  wife,  209-211 
to  partners,  220 
secret,  249 

CO-PARCENERS, 

presentation  to  benefice  by,  156 

CORONER, 

action  against,  89 

CORPORATION. 

how  estate  in  fee  vested  in,  189 
appointment  of,  as  executor,  844 

COSTS, 

claim  for,  may  be  included  in  composition,  417 
claim  for,  is  a  debt  provable  iu  bankruptcy,  420 

COVENANT, 

not  to  alien,  168 
running  with  the  land.  172-174 
by  purchaser,  against  building.  174 
Rutisroctioii  of  constnictive.  254-256 
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CREDIT, 
ret 
effect  of  sale  of  goods  on,  133,  136 


representation  as  to,  miut  be  in  writing,  88 
ffect  of ;   " 


CREDITORS. 

dispositions  void  as  against,  88-90 

creditor  may  assnre  life  of  debtor,  103 

secured,  419,  450 

petitioning  creditor,  under  Bankruptcy  Act,  1869,  443 

CRIBUNAL  CAPACITY, 

cases  relating  to,  464-468 

CROWN, 

right  of,  to  use  patent,  51 

AndMtf  SOYSREION. 

CRUELTY 

under  Diyorce  Acts,  889,  895-397 
will  revive  condoned  adulter}',  386 

CUSTOM 

as  to  away-^ing  crops,  73 
extrinsic  evidence  a^issible  as  to,  73,  74 
is  subject  to  express  agreement,  74 
must  be  reasonable,  74 

CUSTOMS, 

power  of  Crown  to  impose,  25,  26 

DAMAGES 

for  breach  of  contract,  74-76 

measure  of,  76,  137 

in  addition  to  or  substitution  for  ii\junction  or  specific  performance,  291 

against  adulterer,  380,  381 

in  action  of  tort,  may  be  proved  for  in  bankruptcy,  420 

DEATH, 

when  presumed,  58 

DEBTOR'S  SUMMONS 

under  Bankruptcy  Act,  1869,  418-420 

DEBTS, 

satisfiiction  of,  129,  130 

administration  of  assets  for  payment  o(  146-150 

accumulations  for  payment  of,  196 

proof  of,  in  bankruptcy,  417,  418 

provable  in  bankruptcy,  420,  421 

DECLARATIONS 

of  deceased  persona,  when  admissible  in  evidence,  88-85 
declaration  in  lieu  of  oath,  142 
of  trust,  820 

DEED, 

alterations  in,  60 

illegality  is  a  defence  to  an  action  on,  68,  69 

creation  of  estates  by,  189 

execution  of  power  by,  260 
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PEL  CREDERE  COMMISSION 

not  within  b.  4  of  Statute  of  Frandsi  91 

DELIVERY 

of  specific  ohAttels,  284-286 

DEPOSITUM, 

meaning  of^  60 

DESERTION 

under  Divorce  Acts,  897-890,  408 

DEVISE, 

application  of,  for  payment  of  debts,  150 
to  B.  after  death  of  A.,  187 
constmction  of  technical  words  in,  190 
to  partners,  as  joint-tenants,  220 
subject  to  condition,  226 
what  included  in  residuary,  286 
what  devises  do  not  lapee,  23UI 
trust  estates  psss  by  general,  821 

DISCHARGE 

of  sureties,  268-270 

under  Bankruptcy  Act,  1869,  441-448 

DISCLAIMER 

by  trustee  in  bankruptcy,  422,  428 

DISCOVERY 

under  Bankruptcy  Act,  1869,  428 

DISPENSING  POWER  OF  THE  CROWN, 
cases  relating  to,  4-10 

DISSOLUTION  OF  MARRIAGE, 

petitioner's  right  to  decree  for,  881,  882 
lunacy  no  ^und  for  staying  proceedings,  882 
decree  for  judicial  separation  no  bar  to,  382 

„    nth  does  not  affect  status  of  parties,  382 

„    for,  on  wife's  confession  and  admissions  of  co-respondent,  382 
bigamy,  382 

husband  does  not  forfeit  interest  in  wife*s  estate,  882 
defences  in  suit  for,  883 
connivance,  888,  884 
condonation,  884>386 
collusion,  886,  887 

discretion  of  court  under  &  81  of  Divorce  Act,  887-890 
delay  in  presenting  petition,  888 
cruelty,  889 

wilful  neglect  or  misconduct-,  890 
judicial  separation  may  be  decreed  instead  of,  898 

DISTRESS, 

thin^  privileged  from,  77,  78 

definition  of,  78 

effect  of  irregularity  in  making,  189 

bv  mortgagee,  244-247,  424 

after  act  of  bankruptcy,  424 

after  liquidation  petition,  424 

payment  of,  on  bankrapt's  property,  424 
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DIVORCE. 

Stit  Di8soLurioN  OF  Marbiaqb. 

DOMICIL, 

decisions  as  to,  885,  836 

what  determines  place  of,  890 

abandonment  of,  890,  891 

how  acquired,  891 

of  husband,  usually  that  of  wife,  892 

of  children,  892 

of  origin.  891,  892 

not  lost  by  constrained  residence  abroad,  893 

DONATIONS  MORTIS  CAUSA, 
deliyery  necessary  to,  176 
liable  to  legacy  duty,  176 

DRUNKENNESS 

no  excuse  for  crime,  467 


EASEMENTS, 

watercourse,  177 
right  of  way,  177 
definition  of,  177 
how  acquired,  177 
how  extin^^uished,  177 
notice  of  right  to,  251 

EJECTMENT 

by  mortgagee,  248 

ELECTION, 

cases  illustrating  doctrine  of^  178-187 
how  doctrine  o(  woriced  out,  282 

ELECTOR, 

action  by,  against  returning  officer,  41 

EMBEZZLEMENT, 

cases  relating  to,  468,  469 

ENTRY, 

abuse  of  right  o(  188 

by  person  having  right  to  possession,  189 

EQUITABLE  MORTGAGE, 

by  depodt  of  deeds,  248,  249 

EQUITY  OF  REDEMPTION, 
Talue  of,  240,  241 
right  to  redeem,  241-248 
aide  of,  242 

EQUITY  TO  A  SETTLEMENT, 
cases  relating  to,  211-217 

ERASURES, 

revocation  of  will  by,  854,  855 
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ESTATE  TAIL, 

how  conveyed  by  deed,  189 

what  will  create,  by  will,  189,  190,  192 

rule  in  WUXn  com,  192 

resolution  in  do.,  192 

ESTATES  BY  IMPLICATION, 
points  relating  to,  187,  188 

ESTATES  OF  INHERITANCE, 
esses  relating  to,  188-194 
rnle  in  Shdley'$  ctue,  188 

ESTOPPEL, 

cases  relating  to,  81-  83 
definition  of,  83 
how  arises,  83 

EVIDENCE, 

by  entries  made  by  deceased  persons,  83-85 
nature  of  the  judicial  oath,  139-142 
list  of  enactments  relating  to,  142 
as  to  parol  variations  or  additions,  294-297 

EXECUTION, 

sale  of  goods  to  defeat,  not  void,  90 

of  powers,  258-263 

of  will,  337-341 

for  damages  aoainst  adulterer,  381 

against  tnder  s  goods  under  Bankruptcy  Act,  1869,  425-427 

EXECUTOR  ACCORDING  TO  THE  TENOR, 
what  constitues,  341 
cases  relating  to,  341,  342 

EXECUTORS, 

liability  of,  300,  308,  304 

difference  between,  and  trustees  as  to  receipts,  301,  302 

conversion  of  the  estate  by,  303,  304 

investments  by,  303,  304 

ambiguity  as  to,  343,  344 

Court  of  Probate  cannot  pass  over,  for  bad  character,  344 

when  authority  of,  begins,  344 

renunciation  by,  356,  357 

EXECUTORY  DEVISE, 

questions  for  the  judges  as  to,  194, 195 
when  valid,  195 

rule  as  to,  applicable  to  personal  estate,  196 
when  period  begins  to  run,  196 

EXECUTORY  TRUSTS, 
construction  of,  191 

EXPECTANT  HEIRS, 

relief  of,  from  inequitable  transactions,  325-327 


FAC-SIMILE, 

probate  in,  855 
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FACTOBS, 

right  of  set-off  against,  117 
Acts  relating  to,  185,  186 

FALSE  AFFIRMATION, 

when  actionable,  87,  88 

FALSE  PRETENCES, 

cases  relating  to,  469-471 

FAMILY  COMPROMISES, 

cases  relating  to,  197-199 
what  essential  to,  199 

FEE-SIMPLE, 

how  conveyed  by  deed,  189 
what  will  pass,  by  will,  189,  190 

FIDUCIARY  RELATION, 

persons  in,  must  not  ordinarily  make  a  profit,  312-314 

FIXTURES, 

when  mortgage  of,  must  be  registered  as  a  bill  of  sale,  411 

FORCIBLE  ENTRY 

by  sheriffs  and  other  officers,  79-81 

FORECLOSURE, 

sale  may  be  directed  instead  of,  242 

decree  for,  may  be  opened,  242 

failure  of  action  for  redemption  operates  as  a,  243 

FORGERY, 

cases  relating  to,  471»  472 

FRAUD, 

rescission  of  contracts  for,  86 

without  damage,  not  actionable,  87 

in  law,  what  is,  88 

principles  of  equity  in  relation  to,  201,  325,  326 

upon  marriages,  210,  211 

on  powers,  263,  264 

as  against  expectant  heirs,  325-827 

on  creditors,  427,  428 

FRAUDULENT  CONCEALMENT, 
in  respect  of  title,  199-201 

FRAUDULENT  DISPOSITIONS 

within  the  Statutes  of  Elizabeth,  88-90 
„      „    bankruptcy  laws,  428  431,  433 

FRAUDULENT  PREFERENCE 

within  the  bankruptcy  laws,  431-433 

FRAUDULENT  REPRESENTATION 
by  agent,  128 

FURNITURE 

on  hire,  not  within  order  and  disposition  of  bankrupt,  448,  449 
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QABKISHEE  ORDEKS, 

creditor  holding,  may  iatue  debtor's  Bommoiis,  420 
creditor  holding,  is  "secured,**  460 

GEKERAL  WARRANTS, 

cases  relating  to,  10-15 

GOVERNORS  OF  COLONIES, 
cases  relating  to,  15 
powers  of,  18,  19 
actions  against,  18-20 
trial  of,  23 

GUARDIAN  AND  WARD, 

cases  relating  to,  202,  208 
appointment  of  statutory  guardian  202 

„  „  guardian  to  illegitimate  children,  202 

marriage  of  ward  of  Court  without  consent,  202 
mother  cannot  appoint  guardian,  202 
transactions  between,  822,  828 

GUARANTEE, 

must  be  in  writing,  90,  91 
consideration  for,  need  not  appear,  91 

GUEST, 

who  is  a,  99 


HABEAS  CORPUS 
Act,  46,  47 
slave  entitled  to  writ  of,  47-49 

HEIR-AT-LAW, 

when  property  results  to,  168-172 

HUSBAND  AND  WIFE, 

liability  of  husband  on  wife^s  contracts,  92-97 
life  assurance  by,  108 
presentation  to  wife's  advowson,  154,  155 
mortoage  by,  of  wife's  estate,  208,  204 
liabinty  of  wife's  separate  property,  204-208 
conveyance  by  intended  wife,  209-211 
wife's  equity  to  a  settlement,  211-217 
criminal  acts  by,  467 

IMPOSITIONS  BY  CROWN, 
cases  relating  to,  23-81 

IMPOTENCE 

renders  marriage  roidable,  402 

IMPRESSMENT, 
right  of,  50 

INCORPORATION 

of  documents  in  probate,  851,  852 
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INFANTS 

may  present  to  benefices,  155 
election  in  case  of,  187 
Acts  relating  to  cnstody  of,  203 
difference  between  infant  and  minor,  847 
under  seTen,  cannot  commit  felony,  465 
issue  of  debtor's  summons  by  infant,  420 

INFORMATION 

against  the  Seven  Bishops,  6,  7 

I NHERITANCE, 

estotes  of,  188-194 

INJUNCTION, 

damages  in  case  of,  291 

by  Court  of  Bankruptcy,  438-485 

IN  LOCO  PARENTIS, 

meaning  of  expression,  283 

INN, 

definition  of,  99 

what  places  are  not  inns,  99 

INNKEEPERS, 

liability  of  at  common  law,  97-99 

who  are  not,  99 

definition  of  '*  common  innkeeper,**  99 

who  is  a  guesty  99 

lien  of,  99 

INSANITY, 

defence  of,  in  criminal  cases,  465,  466 
and  tee  Testamektabt  Capacitt. 

INSURABLE  INTEREST, 
law  as  to,  102,  103 

INTEREST, 

in  respect  of  legacies,  225,  226 

INTERLINEATIONS, 
in  will,  354,  355 

INTERMEDDLING, 

difference  between  executors  and  administrators  as  to,  357 

INTERRUPTION, 

within  Prescription  Act,  177 

INTOXICATION, 

effect  of,  on  testamentary  capacity,  369 

INVESTMENTS, 

by  executors,  803,  804 

ISSUE, 

meaning  of,  190-192,  308 

K  K 
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JOINT-TENANTS, 

I)r«sentation  by,  to  benefice,  155 
cases  relating  to,  218-222 

JUDGES, 

powera  and  liabilities  of,  32-39 
actions  against,  34-39 

JUDGMENT  CREDITOR, 

cannot  tack  mortgage  to  jndffment,  238 
holding  garnishee  onlers  is  **  secnred,"  450 

JUDGMENT  SUMMONS, 
from  County  Court,  36 
effect  of  non-payment  of  composition  on,  416 

JUDICIAL  SEPARATION, 

no  bar  to  petition  for  divorce,  382 

may  be  decreed  instead  of  disBolution,  393 

grounds  for  petition  for,  393 

cruelty,  395-397 

desertion,  397-399 

defences  in  suits  for,  399 

JURISDICTION, 

liability  of  judge  for  exceeding,  35,  36 

objection  to  judge^s,  36 

of  equity  in  personam,  293,  294 

of  Probate  Court,  344,  345 

of  Divorce  Court,  392 

of  Bankruptcy  Court,  434,  437,  438 

JURY, 

cannot  be  punished  for  finding  against  evidence,  33 


KING. 

See  Sovereign. 


LANDLORD  AND  TENANT, 
tenant  holding  over,  225 

LAPSE, 

of  legacies,  168,  234-236 

LARCENY, 

cases  relating  to,  478-475 

LEASE, 

leases  void  by  Statute  of  Frauds,  223-225 

by  mortgagor  alone,  after  mortgage,  248,  244 

effect  of  notice  of,  250 

renewal  of,  by  trustee,  304,  305 

disclaimer  of,  by  trustee  in  bankruptcy,  422,  423 

LEGACIES, 

application  of,  for  payment  of  debts,  150 
void  within  Mortmain  Act,  159-161 
valid  notwithstanding  do.,  160,  161 
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LEGACIES— am^i;Miece. 

lapse  of,  168,  234-236 

joint,  221,  222 

vested,  225,  226 

effect  of  word  Mohtn^  225,  226 

difference  between  legacies  charged  on  realty  and  personalty,  226,  227 

§iven  generally,  227,  228 
ouble,  228,  229 
specific,  230-282 

of  principal  and  interest  on  bond,  229-232 
general,  232 
demonstrative,  230,  232 
.  for  life,  233,  234 
to  one  and  his  representatives,  234 
to  four,  as  tenants  in  common,  235 
to  a  class,  235,  236 
to  children,  235-237 
ademption  of,  283 

LEGISLATIVE  POWER, 

is  in  King,  Lords,  and  Commons,  7 

LESSOR  AND  LESSEE, 

licence  to  alien,  100,  101 
liability  of  lessee,  172-174 

LETTERS  PATENT, 

dispensation  by,  4,  5 

LIABILITY, 

of  innkeeper,  99 
of  partners.  111,  116 
of  lessee,  172-174 

LIBEL, 

the  Seven  Bishops  chaigod  with,  6,  7 

publication  of,  7 

defined,  10 

case  respecting  seditions,  10-15 

action  in  respect  of,  99,  100 

Chancery  Division  cannot  restrain  publication  of,  100 

LICENCE, 

to  alien,  100,  101 
marriage,  400,  401 

LIEN, 

of  innkeeper,  99 

for  unpaid  purchase  money,  272-276 

LIFE  ASSURANCE, 

action  on  life  policy,  101-103 
definition  of,  101 
insurable  interest,  102,  103 

LIMITATION, 

when  words  of,  necessary  to  pass  estate,  189,  190 

K  K  2 


500  INDEX. 

LIMITED  GRANTS. 

difTerent  kinds  of,  846 
gnnt  to  eutmi  qu$  trusty  846 
,,     limited  to  property  of  married  woman,  346 
„     de  bania  non,  846,  847 
„     of  administration,  limited  till  will  found,  347 
„     durante  minoritaU,  847,  848 
„  „       detncntia,  848 

,»     pendente  lite,  348,  849 
„     ad  lUem^  849 
„     ad  eoU,  bona^  849 

LIQUIDATION  BY  ARRANGEMENT, 

nnder  Bankmpccy  Act,  1869, 488-441 

LOCATIO  OPERIS  FACIENDI, 
meaning  of,  61 

LOCATIO  REI, 

meaning  of,  61 

LUNACY, 

no  ground  for  staying  proceedings  for  dissolution  of  roairiage,  382 

LUNATIC, 

presentation  to  benefice  of,  166 

where  executor  or,  administrator  becomes,  848 

marriage  of,  402  ' 

when  may  be  made  bankrupt,  441 


MALA, 

different  kinds  of,  4 

MANDAMUS 

against  public  officers,  56 

MANDATUM, 

meaning  of,  61 

MANSLAUGHTER, 

cases  relating  to,  475-478 

MARRIAGE, 

conditions  in  restraint  of,  232,  288 

revocation  of  will  by,  359 

what  is,  899 

requisites  to,  400,  402 

licence,  401 

banns,  401 

age  at  which  binding,  402 

suits  for  nullity  of,  399-408 

MARRIAGE  ARTICLES, 

construction  of  trusts  executory  in,  191 
when  settlement  controlled  by,  310 
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MARRIED  WOMAK, 

election  in  case  of,  187 

liability  of  separate  property  of,  204-208 

power  of,  over  separate  property,  206,  207 

equity  to  a  settlementi  211-217 

administration  Umited  to  property  of,  846 

wiU  of,  369,  870 

when  may  be  made  bankmpt,  441 

MASTER  AND  SERVANT, 
liability  of  master,  128 

MAXIMS 

of  constniction  of  contracts,  68 

*'  Every  man's  house  is  his  castle,**  79-81 

"JVij»wdflrf,"&c,  111 

"  Omnia  ^pTtmtmvmiUT^  &c.,  137 

**Qi*»iirior,"&c.,  238 

«*  Equity  regards  the  spirit,"  Ac.,  241 

"  Equity  imputes  an  intention,"  Ac.,  256 

**  Where  the  equities  are  equal,"  Ac,  277 

'*  OmiMa  riU  esse  aetth"  Ac,  887 

MIDDLESEX  REGISTRY, 

intention  of  Act  creating,  249 

MINOR, 

^fference  between,  and  infiuit,  847 
suit  by,  for  nullity  of  marriage,  401 

MISREPRESENTATION, 

principles  of  equity  as  to,  201 

by  principal,  discharges  surety,  267 

MONEY  PAID, 

summary  of  law  as  to,  104,  105 

MORTGAGE 

by  husband  and  wife,  208,  204 

equitable,  248,  249 

when  must  be  registered  as  a  bill  of  sale  411 

MORTGAGOR  AND  MORTGAGEE, 
presentation  to  benefice,  155 
tacking,  237,  288 
consolidation  of  mortgages,  289 
redemption,  239-243 
foreclosure,  242 

ejectment  by  mortgagee,  248,  244 
power  of  mortgagee  to  distrain,  244-247 
relation  between,  while  mortgagor  in  possession,  274 
mortgagor  in  possession  may  sue  alone,  248 
equitable  mortgages,  248,  249 

MORTMAIN  ACT, 

object  of,  156,  159 
abstract  of,  157,  158 
dispositions  Toid  within,  159-161 

„         valid  notwithstanding,  160, 161 
list  of  modifying  Acts,  162 
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MURDER, 

cases  relatiDg  to,  478-480 


NATURALIZATION 
Act,  3 

NECESSARIES, 

husband  liable  for,  for  wife,  92-97 

what  are,  for  wife,  96 

wan  liable  for,  for  woman  with  whom  he  cohabits,  96 

are  a  question  for  the  jury,  96 

NEGLIGENCE 

by  bailees,  60-62 

NEGOTIABLE  SECURITIES, 
what  are,  106,  107 

are  subject  to  same  rule  as  money,  111 
And  9U  BiLUB  AND  Notes. 

NEXT  OF  KIN, 

when  property  results  to,  168-172 
administration  as  between  widow  and,  880-388 
order  in  which,  entitled  to  administration,  881,  832 

NEXT  PRESENTATION, 

where  incumbent  in  extremis,  150-153 
right  to,  154,  155 

NON  OBSTANTE, 
note  upon,  5 

NOTICE 

of  dishonour,  107-110 

of  piior  conveyance,  249 

to  agent  or  trustee,  250 

is  actual  or  constructive,  250 

of  lease,  is  notice  of  covenants,  250 

of  tenancy,  is  notice  of  terms,  250,  251 

of  right  to  easement,  251 

between  solicitor  and  client,  251 

NULLITY  OF  MARRIAGE, 
suits  for,  899-403 


OATH 

of  allegiance,  8 

nature  of  the  judicial,  189-142 

declaration  in  lieu  of,  142 

OBLITERATIONS, 

in  will,  354,355 

revocation  of  will  by,  361,  362 

OFFICER, 

action  against,  for  not  taking  oaths,  5 
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ORDER  AND  DISPOSITION, 

within  Bankruptcy  Aot,  1869,  446-449 


PARENT  AND  CHILD, 

transactions  between,  822 

PARLIAMENT 

is  the  means  of  supply,  27 

King  cannot  charge  subjects  without,  28 

double  and  false  returns  of  members,  39,  40 

action  against  Speaker,  42 

power  o^  to  commit  members,  42,  48 

„      ,,   to  order  attendance  of  witnesses,  44 
publication  of  reports,  &c,  of,  48,  44 

PARTNERS, 

liabiHty  of,  111-116 
embezzlement  by,  475 

PARTNERSHIP, 

liability  of  partners,  111-116 

Act,  116 

effect  of  purchase  of  land  for,  218-220 

decisions  in  bankruptcy  as  to  joint  and  separate  estate,  485-487 

PATENT, 

right  of  Crown  to  use,  51 

PAYEE, 

meaning  of,  in  s.  92  of  Bankruptcy  Act,  1869,  482 

PENALTIES, 

doctrine  of  equity  as  to,  251-254 
effect  of  Judicature  Acts  on,  254 

PERFORMANCE, 

cases  iUnstrating  doctrine  of,  254-256 
specific,  286-298 

PERJURY, 

cases  relating  to,  480 

PERPETUITIES, 

rule  against,  196 

PERSONAL  LIBERTY, 

g^wer  of  sovereign  over,  45,  46 
abeas  Corpus  Act,  46,  47 
effect  of  slaves  landing  in  England,  47-49 

PERSONAL  PROPERTY, 

application  of,  for  payment  of  debts,  148-150 

rule  similar  to  ShttUfifs  ease,  191 

cannot  be  entailed,  193 

exceptions  to  rule  against  entail,  194 

bequest  of,  to  persona  in  succession,  288,  234 

agreements  as  to,  not  usually  enforced,  289-291 


504  INDEX. 

PETITIONING  CREDITOR 

under  BAiikraptcy  Act,  1869,  448 

PETITION  OF  GRIEVANCES, 
odginof,  26 

PETITION  OF  RIGHT, 
abstract  of;  46 
cases  in  which  it  does  not  lie,  51 

PETITION  TO  SOVEREIGN, 
subject  may  present,  7-10 

PORTIONS, 

case  relating  to,  225 
satisfaction  of  legacy  by,  280 
rale  against  doable,  281,  282 

POSSESSION, 

yendee's  right  to,  183,  184 

tide  bjr,  186,  187 

entry  into,  by  person  having  right  to,  189 

POWERS, 

cases  relating  to,  256-265 
how  describe,  257 
different  kinds  of;  257 
appendant,  258 
in  gross,  258 
general  and  special,  258 
excessive  execution  of;  258 
non^xecution  of,  259,  260 
defective  execution  of,  259,  260 
execution  of;  by  will,  260 

„       „  „   deed,  260,  261 
must  be  executed  for  end  designed,  268 

„    „        „        in  good  faitt,  268 
fraud  upon,  268,  264 
appointment  under  powers  not  exclusive,  264,  265 

PREROGATIVES  OF  CROWN, 
why  allowed,  80 

PRESCRIPTION  ACT, 

interruption  within,  177 

PRICE, 

vendor's  right  to,  133 

presumption  when  none  stipulated,  137 

inadequacy  of,  326 

PRINCIPAL  AND  AGENT, 
negligence  of  agent,  62 
cases  relating  to,  116-128 
principal  liable  for  felony  of  innocent  agent,  464 

PRINCIPAL  AND  SURETY, 

contribution  between  sureties,  266,  267 
good  faith  required  between,  267 
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PRINCIPAL  AND  SURETY— coiOinuecf. 

Burety  who  pavs  debt  entitled  to  secaritieSy  &c.,  267,  268 

tfiire^  entitled  to  benefit  from  lubsequentlj  acquired  aecoritieSy  268 

dischaige  of  surety,  268-270 

PROBATE 

of  foreign  will,  886 

ofwillofrealty,  844,  345 

of  will  of  property  out  of  jurisdiction,  846 

limited  grants,  84^-849 

what  papers  admitted  to,  860,  851,  858 

in  common  form,  may  be  contested,  850 

incorporation  of  documents,  851,  852 

of  copy  of  will,  858 

of  draft  of  lost  will,  358 

alterations,  &c.,  in  will,  354,  355 

in  fac-simile,  855 

dependent  relative  revocation,  855,  856 

revocation  of  grant,  856 

PROCLAMATION, 

of  governor,  17,  18 

PROCLAMATIONS, 
the  case  of,  52 

PROHIBITIONS, 
the  case  of^  58 

PROPERTY, 

ri^t  o(  in  finder  of  lost  article,  186, 187 

PROTECTION  ORDER 

under  Divorce  Act,  408 

PUBLICATION 
of  Ubel,  7 

PUBLIC  OFFICERS, 
contracts  by,  54 
mandamus  against^  55 

PURCHASE 

by  trustees,  314,  816 
by  affents,  816 
by  solicitors,  816 
by  partners,  816 
for  children,  817-319 

PURCHASE-MONEY, 

liabilitv  as  to  application  of^  271 
vendor^s  lien  for  unpaid,  272-276 


qVANTUM  MERUIT, 
Uw  as  to,  70^  71 

QUEEN, 

acts  for  protection  of  the,  488,  484 

And  9U  SOYSRICION. 
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KEAL  ESTATE, 

when  applied  for  payment  of  debts,  H8-150 
parchased  with  partnership  capitU,  220 
legacies  charged  on,  226,  227 

RECEIPTS, 

difference  between  trustees  and  executors  in  respect  of,  801,  S02 

RECEIVER 

under  Bankruptcy  Act,  1869,  444,  445 

RECOMMENDATION, 

effect  of  words  of,  262 

RECONVERSION, 
what  is,  166 

RECTOR, 

who  is  a,  164 

REDEMPTION, 

where  more  than  one  mortgage,  289 
right  to  redeem,  241-243 

REGISTRARS 

in  bankruptcy,  445,  446 

REGISTRATION 

in  Middlesex,  249 

REHEARING 

of  bankruptcy  matter,  446 

RELEASE 

of  one  joint  surety,  270 

RENT, 

right  of  mortgagee  to  distrain  for,  244-247 

RENUNCIATION 

of  probate,  356,  357 

REPAIRS, 

tenant  at  will,  not  liable  to  do,  299 

REPRESENTATION, 
fraudulent,  86-88 
as  to  character,  credit,  &c.,  88 

REPUTED  OWNERSHIP 

within  Bankruptcy  Act,  1869,  446-449 

RESIDUARY  LEGATEE, 

when  administration  will  be  granted  to,  834,  335 

RESTITUTION 

of  coigugal  rights,  404 
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RESULTING  TRUSTS, 

doctrine  as  to,  169-170 

RETURNING  OFFICER, 
action  against,  41 

REVERSION, 

when  covenant  said  to  run  with  the,  178 

REVERSIONARY  INTEREST, 
purchase  of,  326 

REVIVAL 

of  will,  358 

REVOCATION, 

dependent  relative,  355,  356,  364,  365, 
of  grant  of  probate,  &c.,  356,  370 
of  will,  359-365 
of  administration,  370 

RISK 

of  sureties,  alteration  in,  270 


SALE, 

may  ^  directed  instead  of  foreclosure,  242 


with  proviso  for  re-purchase,  242 
he  di] 


SALE  OF  GOODS 

on  credit,  133,  136 

presumption  when  no  price  stipulated,  137 

SATISFACTION 

of  debt,  129, 130,  278-280 
of  covenants,  254-256 
of  legacy  by  portion,  280 
defimtion  of,  280 
four  classes  of,  281 
.  rule  against  double  portions,  281,  282 
difference  between,  and  ademption,  281 

SECRETARY  OF  STATE,    . 
warrants  issued  by,  1(K-15 
status  of,  13,  14 

SECURED  CREDITOR 

under  Bankruptcy  Act,  419 

SECURITIES, 

surety  who  pays  debt  is  entitled  to,  267,  268 

entitled  to  benefit  from  subsequently  acquired,  268 

SEDITION 

defined,  10 

SEPARATE  PROPERTY. 

liability  of  wife^s,  204-208 
power  of  wife  over,  206,  207 
restraint  on  anticipation,  208 
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SET-OFF 

under  Bankruptcy  Act,  1869,  451 

SETTLEMENTS, 
voluntary,  90 
wife's  equity  to,  211-217 
to  raise  portions,  225 
when  controlled  by  marriage  articles,  SIO 
power  of  Divorce  Court  as  to,  404,  405 
whan  must  be  registered  as  bills  of  sale,  410 
void  under  Bankruptcy  Act,  1869,  452 

SEVEN  BISHOPS, 
case  of  the,  6 

SHARES, 

specific  performance  of  agreement  to  sell,  290,  291 

SHELLEY'S  CASE, 

rale  in,  188,  189,  191 

SHERIFF, 

action  against,  89,  40 
entry  by,  79,  81 

SHIP-MONEY, 
case  of,  26 

SIGNATURE 

to  satisfy  SUtute  of  Frauds,  91 
of  will,  887-841 

SLANDER, 

action  against  judge  for,  89 

SLAVERY 

not  recognised  by  law  of  England,  48,  49 

SOLICITOR, 

notice  to,  is  notice  to  client,  251 

charges  of,  when  trustee,  814 

Court  of  Bankruptcy  may  refuse  to  hear,  if  clerk  to  another,  458 

SOVEREIGN 

cannot  arrest  in  person,  14 

cannot  dispense  with  laws,  9,  10 

power  of,  24-26 

cannot  charge  subjects  without  pai'liament,  29,  80 

SPEAKER, 

action  against  the,  42 

SPECIFIC  PERFORMANCE, 

notwithstanding  Statute  of  Frauds,  286-289 

of  agreement  to  transfer  stock,  289,290 

decreed  when  damages  will  not  suffice,  290 

of  agreement  to  sell  shares,  290,  291 

agreement  must  be  supported  by  valuable  consideration,  291 

damages  in  addition  to,  or  substitution  for,  291 
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SPECIFIC  PKRF0RMANCE-H»n/tn«<x2. 

of  agreement  relating  to  property  abroad,  291-294 

,»         ,,         sabject  to  parol  variations,  294-297 

„         „  y,      „  good  title  within  two  montha,  297,  298 

STATUTE  OF  DISTRIBUTIONS, 

is  a  will  made  by  the  Legislature,  184 

STATUTE  OF  FRAUDS, 

meaning  of  "  agreement  '*  in  s.  4,  91 
And  9u  Statutes. 

STATUTES. 

Edw.  I.  8,  c.  5  (Parliamentanr  Elections),  41 

III.  28,  c.  3  (Liberty  of  the  Subject),  46 
Hen.  VIII.  21,  c.  5  (Administration),  332 
27,  c.  10  (Uses),  324 
82,  c  4  (Assignees  of  Reversion),  173 
Eliz.  13,  c.  5  (Voluntary  Conveyauces,  &c.  \  88-90 
27,  c.  4  (        „  „  „  ),  90,  277 

81,  c  6  (Presentation  to  Benefice),  162 
Car.  II.  12,  c.  24  (Appointment  of  Giurdian),  202 
19,  c.  12  (Orders  on  Exchequer),  50 
29,  c  8  (Statute  of  Frauds),  64,  91 
81,  c.  2  (Habeas  Corpus  Act),  46 
Will.  III.  7  ft  8,  c.  7  (Parliamentary  Returns),  40 

12  ft  13,  cc.  12  ft  15  (Hereditary  Excise),  51 
Anne,  1,  st  2,  c.  17  (Treason),  483 

6,  c  7,  (Treason),  483 

7,  c.  20  (Middlesex  Registry),  249 

12,  c.  12  (Presentation  to  Benefice),  151 
Geo.  II.  1,  c.  10  (Augmentation  of  Benefice),  154 
9,  c.  86  (Mortmain  Act),  156,  170,  196 
11,  c.  19  (Landlord  and  Tenant),  78,  139 
Oea  III.  14,  c.  48  (Life  Assurance),  102,  103 
21,  c  70  (Indian  Magistrates),  84 
36,  c  7  (Treason),  483 
39  ft  40,  c.  98  (Accumulations),  144 
Geo.  IV.  6,  c.  94  (Factors),  135 

9,  c.  14  (Lord  Tenterden's  Act),  88,  464 
9,  c  94  (Resignation  Bonds),  155 
Will.  lY.  1,  c.  46  (Illusory  Appointments),  265 
2  ft  3,  c  71  (Prescription  Act),  177 
8  ft  4,  c.  27  (Real  Property  Limitotion  Act),  58,  243 
Vict.  1,  c.  26  (Wills),  146,  189,  236,  260,  841,  354,  358,  860-362,  369 
8  ft  4,  c.  9  (Parliamentary  Reports),  44 
5  ft  6,  c.  89  (Factors),  185 

5  ft  6,  c.  51  (Queen's  Protection  Act),  483 

6  ft  7,  c.  85  (Evidence),  142 

9  ft  10,  c.  95  (County  Courts),  85 
11  ft  12,  c.  12  (Queen's  Protection  Act),  483 
11  ft  12,  c.  98  (Return  of  Members  of  Parliament),  40 

14  ft  15,  c.  99  (Evidence),  142 

15,  c  24  (WUls),  339,  340 

15  ft  16,  c.  86  (Chancery  Amendment),  242 

16  ft  17,  c.  83  (Evidence),  142 

17  ft  18,  c  36  (Bills  of  Sale),  410,  411 

17  ft  18,  c.  118  (Locke  King's  Act),  150,  276 

17  ft  18,  c.  125  (Evidence),  142,  286 

18  ft  19,  c.  Ill  (Bills  of  Lading),  185 
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STATUTES— <5on/inu«I. 

Vict  19  h  20,  c  97  (MercAntile  Law  Ameodinent),  91,  267,  286 

19  k  20,  c.  108  (Count/  Ck>ttrt8),  36 

20  &  21,  c.  67  (Married  Women),  217 
20  ft  21,  c.  77  (Probate  Act),  330-356 

20  ft  21,  c.  85  (Divorce  Act),  203,  208,  375-405 

21  ft  22,  c.  27  (Damages),  291 

21  ft  22,  c.  108  (Divorce),  208 

22  ft  23,  c.  85  (Real  Property  and  Trustees),  100,  173,  201,  26-^, 

271,  304 

22  ft  23,  c.  61  (Diyoice),  203,  404,  405 

23  ft  24,  c.  38  (Waiver  of  Forfeiture— Investments),  100,  304 
23  ft  24,  c  144  (Divorce),  405 

23  ft  24,  c  145  (Trustees  and  Mortgagees),  271,  304 

24  ft  25,  c.  96  (Urceny  Act),  470,  475,  4S1 

24  ft  25,  c.  100  (Otrencos  against  the  Person),  459,  478 
24  ft  25,  c.  114  (Wilis),  336 

26  ft  27,  c.  41  (Innkeepers),  99 

27  ft  28,  c.  114  (Investments),  304 

28  ft  29,  c  78  (Investments),  304 
28  ft  29,  c.  86  (Partnership),  116 

80  ft  31,  c.  69  (Mortgage  DebU),  150,  276 

30  ft  31,  c.  116  (Larceny,  ftc,  by  partners),  475 

80  ft  31,  c.  132  (Investments),  304 

31,  c.  4  (Sales  of  Reversions),  326 

32  ft  33,  c.  68  (Evidence),  142 

3-2  ft  33,  c.  71  (Bankruptcy),  90,  130,  314,  408-454 

33  ft  34,  c.  34  (Investments),  304 
33  ft  34,  c.  49  (EvidenceX  142 

33  ft  34,  c  93  (Married  Women),  103,  208,  217,  370 
84  ft  35,  c.  27  (Investments),  304 

34  ft  35,  c.  47  (Investments),  304 
34  ft  35,  c.  79  (Lodger*s  Goods),  78 

36,  c.  12  (Custody  of  Children),  203 

36  ft  37,  c.  66  (Judicature  Act),  111,  203,  248,  254,  286,  291,  21'3. 

328 

37  ft  38,  c.  37  (Powers  of  Appointment),  264,  265 
37  ft  38,  c.  50  (Married  Women),  97 

37  ft  38,  c.  57  (Real  Property  LiuiiUtion  Act),  58,  243 

37  ft  38,  c.  78  (Vendor  and  Purchaser  Act),  238 

38  ft  39,  c.  87  (Land  Transfer  Act),  238 
40  ft  41,  c.  14  (Evidence),  142 

40  ft  41,  c  34  (Mortgage  Debts),  150,  276 

STOCK, 

agreement  to  transfer,  will  not  bo  enforced,  289,  290 

STOPPAGE  IN  TRANSITU, 

decisions  relating  to,  130-135 

how  right  of,  may  he  defeated,  130-133,  135 

elfect  of,  134 

how  right  exercised,  135 

SUPREMACY, 

action  for  not  taking  oath  of,  5 

SURETY 

cannot  recover  more  than  he  has  paid,  317 
sureties  to  administration  bond,  329 

for  payment  of  composition  under  the  Bankruptcy  Act,  1869,  414- 
417 
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SURVIVORSHIP. 

effect  of,  OQ  joint  purchase,  218,  219 

SYNDIC, 

grant  of  administration  to,  344 


TACKING, 

by  third  mortgagee,  237 
rules  as  to,  238 

TAXES, 

power  of  crown  to  impose,  25,  26,  31 

TENANCY  AT  SUFFERANCE, 

when  mortgagor's  estate  is  a,  247 
what  is,  299 

TENANCY  AT  WILL, 

mortgagor's  possession  resembles,  246,  247 

difference  between,  and  tenancy  from  year  to  year.  298,  299 

what  is,  299 

how  determined,  299 

compensation  in  respect  of,  299 

repairs,  299 

TENANCY  BY  THE  CURTESY, 

gives  right  to  present  to  benefice,  154,  155 
requisites  to  establish,  241 

TENANTS  IN  COMMON, 

presentation  by,  to  benefice,  155 
cases  relating  to,  218-222 
legacy  to  persons  as,  235 

TESTAMENTARY  CAPACITY, 

is  presumed  till  contnuy  shown,  865,  366 

onus  of  proof  is  on  party  alleging  want  of,  366 

jury  must  look  at  surrounding  circumstances,  366 

meaning  of  '*  sound  and  disposing  mind,"  367 

how  sanity  of  a  person  should  be  judged  of,  367 

general  unsoundness  of  mind  not  necessary  to  be  shown,  368 

insanity  need  not  appear  on  face  of  will,  368 

partial  insanity,  368 

lucid  interval,  368 

doubtful  capacity,  369 

contents  of  will  must  be  known  to  testator,  869 

of  person  deaf  and  dumb,  369 

of  very  aged  person,  369 

intoxicatioB  is  temporary  insanity,  369 

of  married  woman,  369,  370 

THELLUSSON  ACT, 

accumulations  contrary  to,  148-146 

THREATS. 

cases  relating  to,  481 

TIME, 

when  essence  of  contract,  297,  298 
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TITLE, 

frandulent  concMlment  of,  199-201 

TORT  FEASORS, 

no  contribution  between,  72 

TRADE, 

contracts  in  restraint  of,  64-66 

TRADER 

under  Bankruptcy  Act,  1869,  408 

TRADESMAN 

should  inquire  as  to  wife's  authority,  94 

must  show  husband's  sssent  to  wife's  purchases,  94 

proof  required  from,  97 

TREASON, 

cases  relating  to,  482 

offences  declared  to  be  by  Parliament,  488 

TRESPASSER 

ab  inUio,  188,  189 

TRIAL 

of  governors,  28 

TRUSTEES, 

have  an  insurable  interest,  103 

liabiUty  of;  800-802 

difference  between,  and  executors,  in  joining  in  receipts,  301,  802 

breach  of  trust,  800-802 

must  ordinarily  make  no  profit,  304,  805,  812-814,  323 

but  may  contract  for  compensation,  314 

purchases  by,  814-816 

charge  of  fraud  against,  803 

in  bankruptcy,  417,  422,  428,  453 

TRUST  ESTATES 

will  pass  under  ffeneral  devise,  821 

exceptions  to  rule,  821 

clause  usually  inserted  as  to,  821 

do  not  pass  to  bankruptcy  trustee,  454 

TRUSTS, 

executory,  191,  806-311,  320 

constructive,  304,  805 

executed,  809,  810 

resulting,  317-^19 

execution  of  what,  enforced  in  equity,  319,  320 

declaration  of  trust,  820 

UNDUE  INFLUENCE, 

doctrine  of  equity  with  respect  to,  821-828 
with  respect  to  wills,  370,  371 

USAGE, 

what  necessary  to  become  legal,  12 
And  see  Custom. 
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USES, 

TyrrelTs  Case,  328 
effect  of  Statute  of,  824 

USURIOUS  TRANSACTIONS, 
relief  against,  826-827 


VADIUM, 

meaning  of,  61 

VARIATIONS, 

eyidenoe  as  to  parol,  294-297 

VENDOR  AND  PURCHASER, 
yendor's  right  to  price,  138 
rendee's  right  to  possession,  188, 184 
effect  of  purchasers  insolrency  before  complete  deliTery,  136 
duty  of  Tender  as  to  tenancies,  250 
puithaser  bound  to  inquire  into  title,  250 

,,  „  „        „   terms  of  tenancies,  250,  251 

liability  as  to  application  of  purchase-money,  278 
lien  for  unpaid  purchase-money,  272-276 
purchaser  without  notice,  276-278 
mmkruptcy  of  purchaser,  428 

VICAR, 

who  is  a,  154 

VICE-CHANCELLOR 

of  Cambridge,  powers  of,  86,  87 

VINTNERS'  COMPANY, 
licence  to  sell  wine,  4 

VOLUin^ARY  SETTLEMENT. 
See  SETTLBMEim. 

VOLUNTEERS, 

what  trusts  will  be  enforced  in  fayour  of,  819,  820 

VOTING 

under  Bankruptcy  Act,  1869,  455,  456 


WARD, 

See  GvABBiAN  and  Wabd. 

WARRANTY, 

when  affirmation  amounts  to^  86 

WASTE, 

cases  relating  to^  827,  828 

enactment  as  to^  in  Judicature  Act,  828 

WIDOW, 

administration  as  between,  and  next-of-kin,  880-883 

WIFE. 

See  Husband  and  Win  and  Habbixd  Woxak. 
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WILU 

alterations  in,  60,  854 

creation  of  estates  by,  189 

construction  of  trusts  ezecntoiy  in,  191 

execution  of  powers  by,  260 

of  foreigner,  886 

execution  of,  887-841 

administration  where  will  lost,  347 

constituted  by  various  papers,  861,  852 

probate  of  copy  of,  853 

,,     „  drift  0^853 

revival  of,  358 

revocation  of,  859-865 

testamentary  capacity,  865-870 

contents  of,  must  be  known  to  testator,  869 

of  deaf  and  dumb  person,  869 

of  very  aged  person,  869 

of  marrid  woman,  .869,  870 

WITNESSES, 

House  of  Commons  may  order  attendance  of,  44 

list  of  enactments  as  to,  142 

qualification  for,  142 

to  will,  887-841 


THE   END. 


BRADBOBT    ACineW,  ft  Oa,  PBtNTSM^  WKrrBrBlABft. 


August,  1878. 

OF 

LAW     WORKS, 

PUBLISHED   BT 

STEVENS    AND    SONS, 

(Latb  Stevens  and  Norton), 

119,    CHANCERY    LANE,    LONDON,    W.C. 

(Formerly  of  Bell  Yard,  lAncolrCa  Jnn), 
Law  Books  Fnrchased  or  Valued. 


ACTS  OF  PARLIAMENT. — Public  and  Local  Acts  from  an  early  date, 
may  be  had  of  the  Pablishers  of  this  Catalofi^e,  who  have  also  on 
sale  the  largest  collection  of  Private  Acts,  relating  to  Estates, 
Enclosmres,  lUiilways,  Koads,  &c.,  &c. 

ACTION  AT  LAW.-Peel.— rirf<;  "  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Conrimon  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Majesty's  Counsel 
Royal  12mo.     1877.  10».  6<<. 

**The  bnok  can  ht»  safely  lecommend^  to  BtudeDts  and  praetltionera"— Xaio  Tinu*. 
"  Whether  for  the  student  or  pmctitiuner,\tre  can  cordially  recommend  the  work." 
"Then suit  oi  )lr.  Fiemice's  thuuKhttal  labour  has  beeu  the  production  of  areiy 
convenient  Aud  tmst worthy  cuide." — Lavo  Magazine,  Kehrnary,  1878. 

Snnith's  Elementary  View  of  the  Proceedings 

in    an  Action  at   Law.— Twelfth  Edition,  adapted  to  the 

practice  of  the  Supreme  Court.     By  W.   D.  I.  FOULKES,  Esq., 

Barriflter-at-Law.     12mo.     1876.  10«.  6d. 

"  The  stadeni  will  And  In  '  Smith's  Action '  a  manual,  by  the  study  of  which  he  may 

easily  acquire  a  general  knowledfre  of  ihe  mode  of  jtn<oedure  in  the  various  atSKes  of  an 

action  m  the  several  divi»ioii8  of  the  High  Court  of  Justice.**— ^to  Tivie*^  SeptemborS, 

1S7«. 

ADMIRALTY  -Boyd.—  Vide  "  Shipping.'' 

Pritchard's  Admiralty  Digest.— With  Notes  from 
Text  Writers,  and  the  Scotch,  Irish,  and  American  Keports. 
Second  Edition.  By  ROBERT  A.  PRITCHARD,  D.CL., 
Barrister-at-Law,  and  WILLIAM  TARN  PRITCHARD.  With 
Notes  of  Cases  from  French  Maritime  Law.  By  ALGERNON 
JONES,  Avocat  k  la  Cour  Impcriale  de  Paris.  2  vols.  Royal 
8vo.    1865.  3/. 

Roscoe's  Treatise  on  the  JurisdicUon  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, <ScC.  With  an  Appendix  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Formn,  Precedents  of  Pleadings  and  Bills  of  Costs. 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister-at-Law,  and 
Northern  Circuit.     Demy  8vo.     1878.  1/. 

Stuart's  Cases  heard  and  determined  in  the  Vice- Admiralty 
Court  at  Quebec,  1836-75.  Edited  by  GEORGE  OKILL 
STUART,  Esq.,  Q.C.    2  vols.     Royal  8vo.     1858-75.  Net,  6L 

*^*  All  standard  Law  Workt  are  hqit  in  Stockj  in  law  calf  and  other  Hndinyg, 
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AQENCY.^Petgrav6's  Principal  and  Agent.—A  Kanul 
of  the  Law  of  PrinciiMa  and  Agent.  By  K  G.  PETaRAVB, 
SoUcitor.     12mo.     1857.  7s.  6d. 

Petg rave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Prefa<».  By  E.  C.  PETORAVE,  Solicitor. 
Demy  12mo.    1876.  Net,  2t. 

Rogers.— Fu2« "« Elections.*' 

Husseirs  Treatise  on  Mercantile  Agency. — Seoond 
Edition.    8vo.     1878.  14s. 

AGRICULTURAL  LAW.— Addison's  Practical  Guide  to 
the  Agricultural  Holdings  (England)  Act,  1875 
(38  k  89  Vic.  a  92),  and  Treatiae  thereon,  shewing  the  Alterations 
in  the  Law,  and  containing  many  useful  Hints  and  Suggestions  as 
to  the  carrying  out  of  the  Provisions  of  the  Act ;  with  Handy  Forms 
and  a  Carefully  Prepared  Index.  Designed  chiefly  for  the  use  of 
Agricultural  Landlords  and  Tenants.  By  ALBERT  ADDISON, 
Solicitor  of  the  Supreme  Court  of  Judicature.  1 2mo.  1 876.  Net,  2«.  ed. 
Cooke  on  Agricultural  Law^.— The  Law  and  Practice 
of  Agricultural  Tenancies,  with  Numerous  Precedents  of  Tenancy 
Agreements  and  Fanning  Leases,  Ac.,  ftc  By  6.  WINOROVE 
COOKE,  Esq.,  Barrister-at-Law.    8va    185L  18t. 

Dillon's  Farm.— Fide  "Farm." 
ARBITRATION.— Russell's  Treatise  on  the  Duty  and 
Power  of  an  Arbitrator,  and  the  La^nr  of 
Submissions  and  Awards;  with  an  Appendix  of 
Forms,  and  of  the  Statutes  relatmg  to  Arbitration.  By  FRANCIS 
RUSSELL,  Esq.,  M.A.,  Barrister-at-Law.  Fifth  Editing  Royal 
8vo.     1878.  li  16s. 

ARTICLED  CLERKS.— Butlin's  New  and  Complete 
Examination  Guide  and  Introduction  to  the 
Law  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 
entering  the  legs!  profession,  comprising  Courses  of  Reading  for  the 
Preliminary  and  Intermediate  Examinations  and  for  Honours,  or  a 
Pass  at  the  Final,  with  SUtute,  Case,  and  Judicature  (Time)  Tables, 
Sets  of  Examination  Papers,  &c.,  &a  By  JOHN  FRANCIS 
BUTLIN,  SoUcitor,  &a    8vo.     1877.  ISs. 

**  Mr.  Kutliu  devotes  entire  chapters  to  Uie  oonslderadon  of  Williams  on  Beal  Prapertr, 
Hsynee  on  Equity,  aad  Chiity  on  Oontraets,  in  (heir  hearings  upon  the  stodtes  of  the 
articled  clerk,  and  his  recommendationii  as  to  thorongfanesB  of  reading  in  Texy  sound." 
—Lava  MagaHfUj  February,  187 S. 
"  A  sensible  and  useful  guide  for  the  lei^al  tyra"— SolMXor/  Jovmaly  April  21,  187T. 
**  In  supplying  law  students  with  materiala  for  preparing  themselves  for  examinatioe. 
If  r.  Bntliu,  we  think,  has  distanced  all  competitoia    The  Tolome  befara  ue  oontsint 
hinte  on  reading,  a  very  neat  summary  of  law,  which  the  best  read  ptactiti(Mier  need 
not  despise.    There  are  time  tables  nnder  the  Judicature  Act,  end  an  ezoelleot  tabular 
srrmnKement  of  lesdin);  cases,  which  will  be  found  of  great  serrlce    ....    Tuition 
of  this  kind  will  do  much  to  remove  obetacles  which  present  themselves  to  oommendiig 
stodeuts.  and  when  examinations  are  over  the  book  is  one  which  may  be  usefBlly  kept 
dose  at  band,  and  will  well  repay  'noting  up.'"— Late  IfSiei,  Febniazy  S4,  18TT. 
Head.— Firfe  "SUtutes." 

Rubinstein  and  'Ward's  Articled  Clerks'  Hand- 
book.— Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  the 
Preliminary,  IntennecUate  and  Final  Examinations,  obtaining 
Admission  and  Certificate  to  Practise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  Suggestions  as  to  Mode  of  Beading  and  Books  to 
be  read  during  Articles.  Second  Edition.  By  J.  S.  RXJBINSTEiy 
and  S.  WARD,  Solicitors.     12mo.     1878.  8<. 

'*  No  articled  clerk  should  be  without  it."  -Law  Timei, 

"  We  think  it  omiu  nothing  which  it  ought  to  contain.**— -laio  Journal,  April  SO, 
1878. 
*^*  All  standard  Law  Works  art  kept  in  Sitock,  in  law  calf  and  other  bindings. 
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ARTICLED  CLERKS.-CbiiMiiii«i. 

Wharton's  Articled  Clerk's  Manual.— A  Manxud 
for  Articled  derlu :  being  a  comprehensive  Gnide  to  their  sncoeesfol 
Examination,  Admisrion,  and  Practice  as  Attorneys  and  Solicitors 
of  the  Superior  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
CHARLES  HENRY  ANDEBSON,  Senior  Prizeman  of  the  Inoor. 
porated  Law  Society,  &c.     Boyal  12mo.     1864.  18«. 

ARTICLES  OF  ASSCX^IATION.— Palmer.— Ficfc  "Conveyancing." 

ATTORNEYS^Cordery.— 7«ic  "SoKdtora." 

Pulling's  Law  of  Attorneys,  GenenJ  and  Special, 
Attomeys-at-Law,  Solicitors,  Notaries,  Proctors,  Conveyancers, 
Scriveners,  Land  Agents,  House  Agents,  Ac.,  and  the  Offices  and 
Appointments  usually  hdd  by  them,  llieir  several  Qualifications 
ana  legitimate  Province,  Rights,  Duties,  Privileges,  Exemptions, 
Disabilities,  and  Liabilities  in  the  General  Practice  of  the  Iaw,  in 
Legal  Proceedings,  in  Legal  Negotiations,  and  Legal  Formalities. 
And  the  Law  of  Costs  as  between  Party  and  Party  and  Attorney  and 
CUent  By  ALEXANDER  PULLING,  Serjeant-at-Law.  Third 
Edition.     8vo.     1862.  18i. 

**  It  Is  a  Uboriona  work,  a  cmftil  work,  the  work  of  a  lawyei;  smd,  bejrond  oompariioa 
the  best  tbat  has  ever  been  produced  upon  this  sabject.'*— Xow  nmu. 

Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commencing  Business.  By  J. 
0R1X>N  SMITH.     12mo.     1860.  4s. 

AVERAGE— Hopkins'  Hand-Book  on  Average.— Third 

Edition.     8vo.    1868.  18s. 

Lowndes'  La>Ar  of  General  Average.— English  and 

Foreign.     Third  EdiUon.     By  RICHARD   LOWNDES,  Author 

of  "  'nie  Admiralty  Law  of  CoUisionB  at  Sea."  (In  preparation,) 

BAILMENTS.— Jones  on  the  Law  of  Bailments.— Fourth 
Edition.    By  W.  TH£OBALD.     8vo.     1834.  Net,  5t. 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  Imtboduction. 
Forming  a  Guide  to  the  PkY>cednre  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containing  the  Municipal 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Returning 
Officers)  Acf,  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,  of 
TJnooln's  Inn,  Esq.,  Barrister-at-Law.  Fcap.  8vo.  1876.  5«.  6d 
*' AnMftU  guide  to  all  oouoerned  in  Parliamentary  and  Monidpal  Kkcttona."— Xai9 

JfooanM,  Pebmary,  1877. 
'^  We  abooU  atxongly  advise  any  person  enanected  with  elections,  whether  acting  aa 

candidate,  agent,  or  in  any  other  o^weity,  to  become  poeeeBied  of  this  mannaL" 

BANKING.— Walker's  Treatise  on  Banking  La^Ar.    In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  and  full  Index.  By  J.  DOUGLAS 
WALKEB,  Esq.,  Barrister-at-Law.     Demy  8vo.     1877.       ■     149. 
"The  work  has  been  careftiUy  written,  and  wtll  lapply  the  want  of  a  compact  sum- 
mary  of  Banking  Law.*— So^ictlor**  Journal,  March  23, 1878. 

**  Penons  who  are  interested  in  banking  law  may  be  guided  ont  of  many  a  difficulty 
by  conanlUng  Mr.  Walker's  volume.  "—Zaw  Timu»  May  19,  1677. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.- ThirdEdition.     12mo.    1877.  6». 

Lynch's  Tabular  Analysis  of  Proceedings  in 
Bankruptcy,  for  the  use  of  Students  for  the  Incoiporated  Law 
Society's  Exaniinations.    Second  Edition.    8vo.    1874.         Nety  Is. 

Scott's  Costs  in  Bankruptcy.— Fide  "Costs." 

AU  sUindard  Law  Worlu  arc  kept  in  Stock,  in  law  calf  and  other  bindings. 
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Smith's  Manual  of  Bankruptcy.— A  Manual  reiatmg 
tt)  Bankruptcy,  Inrtolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  conaolidated  and  readable  form. 
With  the  Rules,  a  Copious  Index,  and  a  Supplement  of  Dedsions. 
Hy  JOSIAH  W.  SMITH,  Esq.,  B.C.L.,  Q.C.,  Judge  of  County 
Courts.     l-2mo.    1873.  10'- 

*^*  The  Supplement  may  be  had  separately,  net,  2s.  6d. 
Williams'  Law  and  Practice  in  Bankruptcy, 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  l^ankniptcy 
Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forma 
made  imder  those  Acts.  Second  Edition.  By  ROLAND  VAUGHAN 
WILLIAMS,  of  Lincoln's  Inn,  Esq.,  and  WALTER  VAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  Francis 
Hallktt  Habdcastlk,  of  the  Inner  Temple,  Esq.,  Barristers-at- 
Law.     8vo.     1876.  ^    IL  St. 

"  •  Williams  on  Bankruptcy'  Is  qnJte  Batiafactory,  the  more  so,  perhaps,  as  the  authors 
hare  wisely  'not  attempted  to  give  all  the  old  author1tio«,  exen  where  ihe  law  seems  no- 
changed   but  rather  the  result  of  those  authorities.'"— loio  Moffottne,  November,  18TB. 

"  It  would  he  difficult  to  8i>eak  in  terms  of  undue  praise  of  the  present  wor»c.    .    .     . 
The  prtfseot  edition  brinRS  down  the  law  to  May,  1876,  and  the  profession  has  now  not 
only  the  most  rerent,  but  certjiinly  one  of  the  best,  if  not  the  best,  treatise  ou  the  L*w  of 
Bankruptcy."— /*uW<c  0;;<»«w.         ^    ^        . 

BILLS  OF  EXCHANGE.— Chitty  on  Bills  Of  Exchange 
and  Promissory  Notes,  ^A^ith  references  to  the 
law  of  Scotland,  France  and  America.-  Eleventh 
IMition.  By  JOHN  A.  HUSSELL,  Esq.,  LL.  B.,  one  of  Her  Majesty's 
Counsel,  and  Judge  of  County  Courts.  Demy  8vo.  1878.  28». 
Eddis' Rule  of  Ex  parte  \A/'aring.  By  A.  C.  EDDIS, 
B.  A. ,  of  Lincoln's  Inn,  Barrister-at  Law.    Post  8vo.    1 876.  A>f ,  2*.  6d. 

BILLS  OF  SALE.— Millar's  Bills  of  Sale.— A  Treatise  on  BiUa 
of  Sale,  with  an  Appendix  containing  the  Acts  for  the  Registration 
of  Bilk  of  Sale,  Precedents,  &c.  (being  the  Fourth  Edition  of 
Millar  and  Collier's  Treatise  on  BiUs  of  Sale).  By  F.  C.  J.  MILLAR, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  ]2mo.  1877.  12*. 
**  The  original  work  is  broaght  down  to  date,  and  the  latest  casvs  are  rffeired  to  and 

considered.     The  vslue  of  the  work  is  enhanced  thruughoat  by  careful  aouotation/* 

— Law  Magazing,  February,  1878. 

BOOK-KEEPING.— Bedford's  Intermediate  Examina- 
tion Guide  to  Book-keeping. — Second  Edition.  12mo. 
1876.  A««,  2«.  6rf. 

BUILOINC  ACTS,-^A7'oolrych.— Fiide  "Metropolis  Building  Acts." 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873.— And  other  lUilway  and  Canal  Statutes;  with 
the  General  Orders,  Forms,  and  Table  of  Fees.    Post  8yo.    1873.    8«. 

CARRIERS.— Bro-wne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Groods  and  Passengeis  by  Land  and  Water.  With 
Beferenoes  to  the  most  recent  American  Decisions.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Barristerat- 
Law,  Registrar  to  the  Railway  Commission.    8vo.   1878.  18« 

CHANCERY  and  Vide  "  EQUITY." 

Bedford.— Fide  "Examination  Guides." 
Danieirs  Chancery  Practice.— The  Practice  of  the  High 
Court  of  Chancery,  with  some  observations  on  the  Pleadings  in  that 
Court  By  the  late  EDMUND  ROBERT  DANIELL,  Barrister-at- 
Law.  Fifth  Edition,  by  LEONARD  FIELD  and  EDWARD 
CLENNELL  DUNN,  Barristers-at-Law ;  with  the  assistance  of 
JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers.  2  vols. 
Svo.    1871.  U,  4m, 

\*  Ml  ikmdard  Law  WorloB  are  kept  in  Stock,  in  law  calf  and  other  hindinge. 


119,  CHANCERY  LANE,  LONDON.  W.C. 


CHANCERY-  Cbni^MKd. 

The  Practice  of  the  High  Court  of  Chanceiy  and  the  Court  of  Chan- 
cery (Funds)  Act,  1872,  together  with  Appendices  containing  the 
Act,  and  the  Hules  and  Orders  thereunder,  and  a  Collection  of 
Forms.  By  LEONARD  FIELD  and  EDWARD  CLENNELL 
DUNN,  Barristers-at-Law.    Svo.    1878.  Ss.  6d. 

DanielTs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Practical  Notes  and  Observations,  forming  a  complete  guide  to 
the  practice  of  the  Chancery  Division  of  the  High  Court  and  of  the 
Courts  of  Appeal  Being  the  Third  Edition  of  "  Darnell's  Chancery 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and 
Holt  Scholar  of  Gray's  Inn.  {Nearly  ready.) 

Morgan's  Acts  and  Orders,  Fifth  Edition.  1876. — 
The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to  the 
Practice,  Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judi- 
cature, particularly  with  reference  to  the  Chancery  Division,  and 
the  Actions  assigned  thereta  With  copious  Notes.  Fifth  Edition. 
Carefully  revised  and  adapted  to  the  new  Practice  by  GEORGE 
OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesty's  Counsel,  and 
CHALONER  W.  CHUTE,  of  Lhicohi's  Inn,  Barrister- at-Law,  and 
late  Fellow  of  Magdalen  College,  Oxford.    In  1  toL    Demy  8vo. 

1876.  >  IL  lOi. 

"A  most  Tslnsble  featore  is  the  annotation  of  the  Boles  of  Coart,  which  give  all  the 
recent  cases,  and  ia  as  naefnl  as  h  new  edition  of  any  of  the  works  on  Jndicatnre  Acts 
only.  Tbis  edition  of  Mr.  Horgan'i  treatise  most,  we  believe,  be  the  most  popular  with 
the  profeMion.*— Xaw  Time$,  December  9, 1876. 

*'  in  the  shape  in  which  it  now  appears  we  have  no  donbt  this  edition  will  meet  with  a 
very  ftvourable  reoeption  by  the  profeeaioni,  and  will  exceed  in  demand  any  of  its  pre- 
deoeMora.*— £a«7  Jottmal  Deoomber  80, 1876. 

'*Tbe  practitioner  will  find  in  the  present  edition,  a  Inold  and  oompendions  stateRient 
of  the  anbstanoe  of  the  Consolidated  and  other  Orders  of  the  Ooart  of  Chanceiy,  which, 
thoavh  not  expressly  iaoorporated  in  the  new  enactments,  are,  by  implloatlon,  left  nn- 
tonched  tfy  them,  placed  side  by  tide  with  the  Jadicatare  Acts  and  Roles  of  Coart. 
....  Tbis  new  edition  will  maintain  and  enhance  the  high  reputation  deservedly 
gained  by  the  origbial  work  "-Lfow  MagaHne  and  Review,  Febmary,  1877. 

Morgan  and  Davey's  Chancery  Costs. —  J^We  "Costs*" 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions.— By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Demy  Svo.  1878.  7t.  6d. 

CHURCH  AND  CLERGY.— Phi liimore.—Fte2e*<£ccle8ia8ticalLaw.'* 

Stephen's  Laws  relating   to  the  Clergy. — 2  vols. 

Eoyal  Svo.    1848.  21,  18«. 

CIVIL  LAW.—Bowyer's  Commentaries  on  the  Modern 

Civil    Law.— By    Sir  GEORGE   BOWYER  D.C.L.,  Royal 

8vo.     1848.  18f. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEOBGE  BOWYER,  D.C.L. 
Royal  8to.     1874.  5s. 

Cumin's  Manual  of  Civil  Law.— A  Manual  of 
Civil  Law,  containing  a  Translation  of,  and  Commentary  on,  the 
Fragments  of  the  XIL  Tables,  and  the  Institutes  of  Justinian  ;  the 
Text  of  the  Institutes  of  Gaius  and  Justinian  arranged  in  parallel 
columns  ;  and  the  Text  of  the  Fragments  of  Ulpian,  and  of  Selec- 
tions from  Paul's  Recepts  Sententiie.  By  P.  CUMIN,  M.A, 
Barrister-at-Law.    Second  Edition.    Mediiuu  8vo.     1865.  18s. 

Greene. —  Vide  "Roman  Law.*' 
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CIVIL  LAW.-Cwtti««l. 

Mears.— Fide  **  lUmun  Law." 

Voet  Commentarius  ad  Pandectas,  Translated 

into  English.— Part  I.  The  Contreet  of  Sale.  (Book  xrin.) 
By  SIR  ROLAND  KNYVET  WILSON,  Bart.,  ci  Lincoln's  Inn, 
Barriater-at-Jjaw.    Royal  8va     1876.  I^ei  ILls, 

COLLISIONS.— Lowndes' Admiralty  La  w^  of  Collisions 
at  Sea.— 8to.    1867.  7<.  6d. 

COLONIAL  LAW.— Clark's  Colonial  Law.— A  Sansmary  of 
Colonial  Law  and  Fkactloe  of  Appeals  from  the  Flantatioii&  Sto. 
1834.  li.  U 

Vanderlinden.— Wcfo  "Dutch  Law." 

COMMENTARIES  ON  THE  LAWS  OF  ENCLAND.--Bowyer.— 

Vide  *'ConBfeitataonal  Jaw." 

Broom  and  Hadley*s  Commentaries  on  the 
Law^s  of  England.— By  HERBERT  BROOM,  LL.D.,  rf 
the  Inner  Temple,  Barriiiter-at-Law ;  Reader  in  Gommon  Law  to 
the  Inns  of  Cooii ;  Author  of  "  A  Selection  of  Legal  Maxims," 
kc;  and  EDWARD  A.  HADLEY,  M.A.,  of  Lineofai's  Inn, 
Barristei^at-Law  ;  late  Fellow  of  Trinity  ColL,  Cambridge.  4  toIb. 
Syo.      1869.  U.  Zt. 

"  Meesn.  Broom  and  BwUey  bave  been  unsparing  fai  tbefr  editorial  laboon.  Than 
are  abandaat  refereace  notes,  so  that  the  dlligiBnt  atadent  oan  eonsalt  tlie  anthontlBS 
if  he  ia  so  disposed.  Besides  the  table  of  contents,  there  are  an  anpendix  and  a 
oopiona  index  to  each  rolume.  Nothing  that  ooold  be  done  to  make  the  work  uffsftil 
and  handy  has  been  left  undone.  **^Law  Jomrnal,  NoTember  19, 1809. 

COMMERCIAL  LAW.— Levi's  International  Commercial 
Law. — Being  the  PrincipleB  of  Mercantile  Law  of  the  following 
and  other  Conntries — ^viz. :  England,  Scotland,  Ireland,  Britiah 
India,  British  Colonies,  Austria,  Belgium,  Brazil,  Bnenos  Ayres,  Den- 
mark, France,  Germany,  Greece,  Hans  Towns,  Italy,  Xetheiiaods, 
Norway,  Portugal,  Prussia,  Russia,  Spain,  Sweden,  Switierland, 
United  Stotes,  and  Wiirtemburg.  By  LEONE  LEVI,  Esq.,  P.S.A., 
F.S.S.,  of  Lincotn's  Inn,  Barrister-at-Law,  Professor  of  the  Prindples 
and  Practioe  of  Commerce  at  King's  College,  London,  ftc.  Second 
Edition.    2  vols.     Royal  8vo.     1863.  12.  15t. 

Smith.— Fide  "Mercantile  Law." 

COMMON  LAW,— Braithwaite.— Ftcfc  -Oaths." 

Fisher.— Fufe  *•  Digests." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Common  I^slw  Divisions. — Published  by  Authority,  as 
issued. 

Prentice.— Fuie  "Action." 

Smith's  Manual  of  Common  Law. — ^ForPtactitionecB 
and  Students.  A  Manual  of  Common  Law,  comprising  the  funda- 
mental prindples  and  the  points  most  usually  occurring  in  daily 
life  and  practice.  By  JOSIAH  W.  SMITH,  RC.L,  Q.C., 
Judge  of  County  Courts.    Eighth  Edition.    12ma     187&  lia 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
By  GEOKGE  F.  CHAMBERS,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.     Imperial  8vo.     1877.  6s.  M, 
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COMMONS  AND  INOLOSURES~C<^<»««L 

Cooke  dn  Inclosures.— The  Acts  for  facilitatmg  the  Li- 
closure  of  CommonB  in  England  and  Wales ;  with  a  Treatise  on 
the  Law  of  Rights  of  Commons,  in  reference  to  these  Acts,  &c.,  &c. 
With  Forms  as  settled  by  the  Inclosqre  Commissioners.  By  6. 
WINGROYE  COOKE,  Esq.,  Barri8ter4ht-Law.  Fourth  Edition. 
12mo.    1864.  16«. 

COMPANY  LAW.— Finlason's  Report   of  the    Case   of 
Twycross  v.  Grant.    8vo.  1877.  No,  2«.  6d 

PalmeP.— Fide  "Conveyancing." 

Palmer's  Shareholders*  and  Directors'  Legal 
Companion. — A  Manual  of  every *day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors  and  Solici- 
tors of  Companies,  under  the  Companies  Acts,  1862, 1867,  and  1877. 
By  FRANCIS  B.  PALMER,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  Author  of  ''Company  Precedents"  and  ''Private  Com- 
panies."   12mo.  1878.  NO,  2s.  6<2. 

Thring.— Ficte  "Joint  Stocks." 

CONSTITUTIONAt  LAW.-Bowyer's  Commentaries  on 
the  Constitutional  Law  of  England.— By  Si 
GEO.  BOWYER,  D.C.L.  Second  Edition.  Royal  8vo.  1846.   IL  2i. 

CONTRACTSr— Addison  on  Contracts.— Being  a  Treatise  on 

the  Law  of   Contracts.    By  C.  O.  ADDISON,  Esq.,  Author  of 

I  the  "Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 

I  of    Her   Majesty's   Counsel,  Recorder   of   Lincoln.    Royal    8vo. 

1876.  U 181. 

"At  present  this  it  by  ikr  the  beet  book  upon  the  Law  of  Oontraot  poeseaeed  by  the 
Profeuioii,  sod  it  ia  a  thoroughly  practical  hook.**— Lam  ISma. 

'  Leake  on  Contracts. — An  Elementary  Digest  of  the  Law 

of  Contracts.     By  STEPHEN   MARTIN  LEAXE,  Barristerat- 
Law.    1  vol.    Demy  8va     1878.   (pp.  1440.)  11.  ISs. 

Pollock's   Principles   of    Contract   at  Law  and   in 

Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 

Validity  of  A^gireements,  with  a  special  view  to  the  comparison  of 

Law  and  Equity,  and  with  references  to  the  Indian  Contract  Act, 

and  occasionally  to  American  and  Foreign  Law.    Second  Edition. 

By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 

Law.    Demy  8vo.    1878.  II.  6«. 

The  Lord  Ghiaf  Jnatlco  In  hla  judgment  In  MetrvpoUtan  RaOvap  Company  t.  Brog- 
dm  and  othen,  aald.  "The  Iaw  ia  well  put  by  Mr.  Frederick  Pollock  in  hia 
very  able  and  learned  work  on  Oontraet8."-9V  Timt». 

**  If  or  the  purposes  of  the  atudent  there  is  no  book  eqnal  to  Mr.  Pollock'i."— rAe 
Econtmittf  July  13,  1878. 

"  He  baa  aacceeded  in  writing  a  book  on  Gontraeta  which  the  working  lawyer  will  find 
aa  naefol  foi  reference  aa  any  of  ita  predeceaaors,  and  which  at  the  same  time  will  give 
the  aiudent  what  hn  will  aeek  for  in  vain  elaewhere,  a  complete  raHonaU  of  the  law.** — 
law  MagoMine  and  RnUw. 

**  Jlr.  Pollock's  work  ought,  in  onr  opinion,  to  take  a  high  place  among  treatiaea  of  ita 
claaa.  The '  fusion  of  law  and  equity '  ao  Ihr  aa  that  fualon  ia  poaaible,  ia  in  hia  pagea  aa 
aocompUahed  faci.**— i\i&'  Mall  Oacette. 

"  A  work  which,  In  nor  opinion,  shoi^  great  ability,  a  diaoerning  inteUaet,  a  compre- 
hensive mind,  and  painstaking  industry.   The  book  ought  to  be  a  aucoeaa.  "—Law  JamrnaL 

"The  author  may  be  congiatnlated  on  havinir  achieved  a  marked  aucceaa  in  a  field 
where  othera  before  him  have  written  well.*— SoUeitorf'  /MtnuO. 

Smith's  La>v  of  Contracts.— By  the  late  J.  W.  SMITH, 

Esq.,  Author    of    "Leading     Gases,"    &c.      Sixth  Edition.      B. 

VINCENT  T.  THOMPSON,  Esq.,  Barrister-at-Law.  8vo.  1874.  16s. 

*^*  AU  itandard  Law  Worki  are  kept  in  Siock  in  law  eaif  and  other  hinding$. 
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CONVEYANCINCt-Oreenwood*8    Manual    of    Convey- 
ancing, — AMjumal  of  tlie  Pnctaw  at 
the  prenent  Prvctice  relating  to  the  dailj  rootiiie  ct 
in  HoliciUtn'  Offices.     To  whidi  an  add«d  Conciw 
Mill  l'r<:ce4i«nU  in  Cq^TeraDcing ;  Co&diti0iM  ol  Salie, 
and    all    (Jth«r  Amanncem   in  oonatant  qk.     Piftli 
H.  N.  CAPKI-s  B.A,  LL.B.,  Solicitor.    Demy  8to.    1877. 
''The  inf'fnnatt'jo  onder  thew  heads  to  juat  of  that  onfiaaiy  _ 
leamM  (rum  exi^ftnenca  And  In  sot  to  he  {gathered  from  traatlaei.    ~    .    .    A  < 
of  thOM  fMH!'**  «r<nji<l  probaMj  arm  a  diligent  clerk  with  a«  madti  nef 
mlffbt  ottier«b»<)  take  jrean  of  deeoltory  qn^Mtiimintand  i>l>w  ■  ihn  toi 
Joftrnal. 

*'  Tue  yoanc  •oHcitor  will  find  tbto  work  almost  invaloable,  while  the 
bIgtKT  branch  of  Xam  profparion  may  refer  lo  it  with  adrantage.    We  have 
any  book  that  famtohea  ao  aimple  a  guide  to  the  manegeaMnt  of  Iwimae 
arUcled  cl«rk-.**-  HUffitld  Pott, 

Martin's  Student's  Conveyancer.— A  Mannal  on  tbe 

Principlee  of  Modem  Conveyancing,  illnstrated  and  euforoeii  bj  a 
CoUrsction  of  Preoedenta,  accompanied  by  detailed  KemarloL  Part  L 
Purcbaite  Deeds.  By  THOMAS  FREDERIC  MARTIK,  SoUcitor. 
Demy  8vo.     1877.  5«.  ^d. 

**  We  bavo  do  d<«uVjt  that  the  itndent  will  find  in  Mr.  Martin'a  treatSae  a  good  gnide  to 
the  practical  pan  of  conTeyaadng.**— XaHr  nmet^  Jane  tt,  1877. 

'*  It  ihotild  i)«  placed  lo  the  handa  of  e?ery  atadent" 

Palmer's  Company  Precedents.— ConTeyancing  and 

other  Forms  and  Precedents  relating  to  Companies'  incorporated 

under  the  Companies'  Acts,  1862  and  1867.    Arranged  as  follows  : — 

A^eements,  Memoranda  of  Association,  Articles  of  Asaociataon, 

ReMoltttions,  Notices,  Certificates,  Provisional  Orders  of  Board  of 

Trade,  Debentures,  Beoonstruction,  Amalgamation,  Petitions,  Orders. 

With  Copious  Notes.    By  FRANCIS  BEAUFORT  PALMER,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8va  1877.    IL  5«. 

"  Therit  had  Dryer,  to  oar  kuowledge,  been  any  attempt  to  oolieet  and  edit  a  hody  oi 

Forma  and  Frtecedunta  excloatvely  relatiog  to  the  fonnanoii,  worUng  and  wladixigHip  of 

ooinpanlea.    Tbla  taak  Mr.  Palmer  haa  taken  tn  hand,  and  we  are  glad  to  say  with  mnch 

•uoeoaa  ....    The  kirormatlon  oontained  in  the  660  pagea  of  the  volume  ia  reodered 

eanlly  acceaalMe  by  a  good  and  full  Index.    Tbe  aathor  haa  evidently  not  been  apariog'of 

labour,  and  the  fruita  of  hli^  exertlona  are  now  before  the  legal  profeaeion  in  a  work  of  groat 

practical  utility."— Law  Magazine,  February,  1878. 

"  To  those  concerned  in  getting  np  compaaien,  the  asalatanoe  given  by  Mr.  Fataser 
maat  be  very  valuable,  becauae  be  doea  not  confine  himself  to  bara  precedenta,  but  by 
Intelligent  and  learned  commentaiy  lights  up,  aa  it  were,  each  step  that  he  takea.  The 
volume  boforeiis  i«  not,  therefore  a  book  of  preoedenta  merely,  but,  in  a  greater  or  leae  de- 
gree, a  treatlHe  on  certain  portiona  of  the  Companlea'  Acta  of  1862  and  1S67.  There  ia  aa 
elaborato  Index,  and  the  work  la  one  which  must  commend  itaelf  to  the  profeasion."— 
Law  Tints*,  Jun«  9,  1877. 

"  Tbe  preceUetita  are  as  a  mle  exceedingly  well  drafted,  and  adapted  to  companies  for 
*  almost  every  conceivable  object  (to  especially  are  the  forma  of  memoranda  and  articleB 
of  A%nociation  ;  atid  these  will  be  found  extremely  aervloeable  to  tbe  conveyancer.  .  , 
All  tbe  notea  have  been  elaborated  with  a  thoroughly  adentific  knowledge  of  the 
prinotplfa  of  company  law.  aa  well  aa  with  oopioua  references  to  the  cases  aubetantaatmg 
ths  priiiclploa.  .  .  \^e  venture  to  predict  that  hianot«8  will  be  found  of  great  atilit^'* 
In  gutdinti  opinions  on  many  complicated  questions  of  law  and  practice.'  -Law  Jumrnal^ 
Jnue  S3,  1877. 

Prideaux's  Precedents  in  Conveyancing. — With 
Diasertations  on  its  Law  and  Practice.  Eighth  Edition.  By 
FREDERICK  PRIDEAUX,  Ute  Professor  of  Real  and  Persoiuil 
Proiwrty  to  the  Inns  of  Court,  and  JOHN  WHITCOMBE,  Esqra., 
Barrifltera-at-Law.     2  vols.     Royal  8vo.    1876. 

**  Prldeanx  haa  become  an  indlapensable  part  of  the  Conveyanoor^a  library The 

new  edlUob  haa  boon  edited  with  a  cai'e  and  accuracy  of  which  we  can  haid^  speak  too 
hltfbly.^—Soiieirorf'  Journal,  October  14, 1876. 

**  We  reallv  ran  hardiv  imagine  a  conveyancer  being  required  to  prepare  any  faiatia- 
ment  which  be  will  not  find  sketched  out  in  the  work  under  notice.  ....  We  may 
alao  bo  allowed  to  add  our  tribute  of  praise  to  theae  Precedenta  for  their  oondaoBeai^ 
perspicuity,  preciaion,  and  perfection  of  drafting.'* — Law  Journal,  September  23,  1876l 
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CONVICTIONS.— Paley  on  Summary  Convictions.— 
Fifth  Edition.  By  H.  T.  J.  MACNAMARA,  Esq.,  Barrbter-at- 
Law.    8vo.    1866.  1/.  U, 

Stone.— Fide  "  Petty  SeadoM.*' 

COPYRIGHT.-Pliillips*  Law  of  Copyright.— The  Law  of 
Copyright  in  Works  of  Literature  and  Art,  and  in  the  Appli- 
cation of  Designs.  With  the  Statutes  relating  thereto.  By 
CHARLES  PALMER  PHILLIPS,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.    8vo.     1868.  12$. 

**  Mr.  PbilUps'  work  Is  at  odm  «b  able  law-book  sad  a  loeid  trestiae,  in  a  popiilar  forms 

on  the  riffhta  of  anthon  and  artieta.**— JiMHir. 

CORONERS Jervis    on    the    Office    and    Duties    of 

Coroners.— With  Forms  and  Precedents.  Third  Edition.  By 
C.  W.  LOVEST,  Esq.,  Puisne  Judge,  British  Guiana.  12mo. 
1866.  •      12*. 

COSTS — Care^AT's  Precedents  of  Bills  of  Costs,  for 
obtaininff  Ghrants  of  Probate  and  Letters  of  Administration  in  the 
Prindpal  Registry  of  the  Court  of  Probate.    1869.  5$, 

Morgan  and  Davey's  Treatise  on  Costs  In 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  University 
College,  Oxford,  and  Eldon  SchoUu* ;  and  HORACE  DAVET, 
M.A.,  one  of  Her  ]i^jesty*s  Counsel,  late  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar.  With  an  Appendix,  containing 
Forms  and  Precedents  of  BUls  of  Costs.    8vo.     1865.  12.  1«. 

Morris'  Solicitors'  Fees  and  Court  Fees,  under 
the  Judicature  Acts.—  With  Copious  Index.  By  WILLIAM 
MORRIS,  SoUdtor.     12mo.    1876.  U 

Scott's  Costs  in  the  Superior  Courts  of  Com- 
mon  Law,  and  Probate  and  Divorce,  and  in  Conveyancing ; 
also  in  Bankruptcy  (Act  of  1869).    Proceedings  in  the  Crown  Office, 
on  Circuit  and  at  Sessions,  and  in  the  County  Court,  kc     With  an 
Appendix,   containing  Costs  under  Parliamentary  Elections  Act, 
1868.    By  JOHN  SCOTT,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.    Third  Edition.    Royal  12mo.     1868-73.  1/.  it, 
"Ur  Scott's  work  is  well  known  to  the  pfofesiion.     It  Is  an  extendve  ooUeetioo  ot 
taxed  bills  of  ooeU  in  all  branches  of  pnotioe,  supplied  to  him  probably  by  the  taiiug 
masters.    Snob  a  work  speaks  for  ItMlf.    Its  obviuns  utility  is  its  best  rooommenda- 
tton."~£aw  Times. 

Scott's  Costs  under  the  Judicature  Acts,  1873 

and  1878;  containing  the  **  Additional  Rules "  and  Scale  of 
Costs ;  together  with  Pbboedbktb  of  Taxed  Bilus.  By  JOHN 
SCOTT,  Esq.,  Barrister-at-Law.    Royal  12mo.     1876.  6s.  M, 

Summerhays    and    Toogood's    Precedents    of 

Bills    of    Costs    in    the     Chancery,    Queen's 

Bench,  Common  Pleas,  Exchequer,  Probate 

and  Divorce  Divisions  of  the  High  Court  of 

Justice,    in    Conveyancing,  Bankruptcy,  Ac,  with  Scales  of 

Allowances  and  Court  Fees,  &c.,  &c.    Second  Edition.    Royal  8vo. 

1877.  15». 

'*  Id  the  Tolame  before  oa  we  have  a  reiy  complete  manoal  of  taxation.  The  work  is 
beautifully  printed  and  arraoged,  and  each  item  catchoe  the  etye  inatsntly."— /iotp 
Journal. 

Webster's  Parliamentary  Costs^— Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  OfBce,  Honse  of  Commons,  and  of 
the  Examiners'  Office,  Honse  of  Lords  and  House  of  Commons. 
Third  Edition.     Post  8vo.    1867.  20s, 

*«*  AU  itandard  Law  WorkM  art  kept  in  Siodtt  in  law  calf  and  other  bindings, 
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COUimr  COUftTS«— The  Consolidated  County  Coum 
Orders  and  Rules,  1878,  w^ith  Forms  and 
Scales  of  Costs  and  Fees,  m  amed  by  tfe  L«ord 
(^hMwxUtrr  and  <^VMnmittee  M  Coontj  Coort  Jadget.  Astibarned 
K^Uti'iii.    Superioyal  dro.     1875.  AeC  S«. 

County  Court  Rules,  187C).    Anlhonaed Et£Am,   A<<,«^ 

Pitt-Lewis'  County  Court  Practice.— A  Complete 
Practice  of  the  Omnty  Courta,  indodiiig  Admnlty  and 
Bankruptcy,  embodying  the  Act,  BoIm,  FcnaaBd  G^te, 
with  Table  of  Caiiea  and  Full  Index.  By  G.  FITT-LEWTS, 
of  the  Middle  Temple  and  Weitern  drcnit,  Esq.,  BaiTnter-«t-I^v, 
sometime  Holder  of  the  Stodentilupa  of  the  Four  Inna  of  Goort. 
(/n  preparaiwn,) 

CRIMINAL  LAW^^Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Preeedentn  of 
IndictmentA,  Ac.,  and  the  Evidence  aeceanfy  to  smiport  ^tem.  By 
JOHN  JEUVIS,  Esq.  (Ute  Lord  Chief  Jnrtioe  of  Her  M^esiy^s 
Cyowei  of  Common  Pleas).  Eighteenth  Edition,  iadoding  the 
Practice  in  Criminal  Proceedings  by  Indictment  By  WHjTlAM 
BKU(;E,  of  the  Middle  Templ^  Esq.,  Barrister-at-Lftw,  mtkd 
Hti()endiary  Magistrate  for  the  Borough  of  Leeds.  Boyal  12iiiol 
1876.  U  lis.  6d. 

Cole  on  Criminal  Informations  and  Quo  ^Var- 
ranto.— By  W.B.COLE,  £sq.,BarTister«t-Law.    12mo.     184S. 

12i. 

Greaves'  Criminal  Lav^r  Consolidation  and 
Amendment  Acts   of  the  24  A  26  Vict.— With 

Notes,  OlMervations,  and  Forms  for  Summary  Prooeedinga.  By 
CHAULEIS  SPKENQEL  GREAVES,  Esq.,  one  of  Her  Majesfc/a 
Counsel,  who  prepared  the  Bills  and  attended  the  Select  Committees 
of  both  Houses  of  Parliament  to  which  the  BUls  were  referred. 
Second  Edition.     Post  Svo.     1862.  Ifis. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq., Barrister-at-Law.  Royal  12mo.   1878.  U1U6<I. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  EcUtion.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  vols.    Royal  Svo.      1877.      5Ll5»,ikL 

Tbii  troatiw  It  so  mnoh  more  copious  thaa  any  other  upon  all  die  sul^eeti  ooatslnBd 
In  it,  that  It  RflTurtlii  by  fur  the  best  means  of  acauirlog  a  knowledge  of  the  Criminal  Law 
III  soneral,  or  of  any  oflTenoo  Id  iwrticular ;  so  that  it  will  be  found  peooUarly  u^hl  as 
woVl  to  thoBo  who  wish  to  obtain  a  complete  knowledge  of  that  law,  as  to  tliose  who 
donlro  to  be  Informed  on  any  ixirtion  of  it  as  oceaslon  may  require. 

Ttila  woik  alio  cnntalna  a  T(*ry  complete  troatiae  on  the  Law  of  Evidence  in  Criminal 
OaMtn,  and  in  It  tlie  niannor  of  taking  the  depositiona  of  witneaaea,  and  the  examinationa 
of  nrt«onara  bofore  maKiHti*ate«,  la  ftally  explained. 

'^  Wlint  better  Digeat  of  Criminal  Law  oould  we  poaaibly  hope  for  than  'Rosaell  on 
CrititM  T*  "^Str  Jamts  f^j^iames  Stephen't  Speech  on  CodMcatioiL 

•*  We  may  Mifcly  luiacrt  that  the  fifth  edition  of  'Rnasell  on  Crimes'  has,  nndertbe 
careAtl  hand  of  Mr.  Prfntlce,  fnllr  reached  the  atandard  attained  toby  the  preceding 
tiMiioM.**—Lthe  Jownai,  January  S7,  187T. 

"No  raui-c  truNt worthy  authortty,  or  more  ezhanstlve  expoaitw  than  'Rnasell'  can  he 
couaulted."— Law  MitQasm*  ami  Rtvitw,  Fobniary,  1877. 

"  AUoratlona  have  been  made  In  the  arrangement  of  the  work  which  withoat  interfering 
with  the  general  plan  are  auffloient  to  ahow  thnt  great  care  and  thought  haTe  been 

b<t»towi>(l Wo  aro  ama/o<1  .it  the  patience,  inUn^try  and  ddll  which  are  exhibited 

In  the  collection  and  arranKnuuil  uf  all  tUi«  masa  of  learning.'* — 21W  Timm,  December  M, 
1876. 

*^*  AU  sfondarti  Law  Works  art  kept  in  Stodcy  in  law  calf  aind  oAer  dtnA'tys. 
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DECREES.— Seton.—  Vide  «  Equity." 

DIARY--~Lawyer's  Companion  (The),  Diary,  and  Law 
Directory. — For  the  uae  of  the  Legal  Profeaaion,  Public  Com- 
panies, Justices,  Merchants,  Estate  Agents,  Auctioneers,  &c.,  ftc. 
Published  Annually.  Thirty-second  Issue  for  1878. 

Hi*  The  Thirty-tkird  Annual  itsus  it  in  preparcUioHf  and  eorreciiona  for 
the  Law  Directory  should  he  supplied  before  September  1st.       «.    d, 

1.  Two  days  on  a  page,  plain BO 

2.  The  above,  interlbated  for  Attendances         . «      .       .70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  columns      5    6 

4.  The  above,  dtteblbaved  for  Attendances  .        .        .        .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  interleaved  for  Attendances         .  .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 86 

8.  The  above,  inteblbaved  for  Attendances         .        .        .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money 

columns .        .  5    0 

The  Diary  J  printed  on  JOYNSOfTS  paper  of  superior  quality, 
contains  metnoranda  of  Legal  Business  throughout  the  Year, 

The  Lawyer's  Companion  for  1878,  is  edited  by 
JOHN  THOMPSON,  of  the  Lmer  Temple,  Esq.,  Bairister-at-Law; 
and  contains  a  Digest  of  Kecent  Cases  on  Costs ;  Monthly  Diary  of 
County,  Local  Government,  and  Parish  Business  ;  Oaths  in  Supreme 
Court;  Summary  of  Legislation  of  1877 ;  Alphabetical  Index  to  the 
Practical  Statutes;  a  Copious  Table  of  Stamp  Duties;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties ;  a  London  and  Provincial  Law 
Directory,  and  a  variety  of  matters  of  practical  utility. 

'*  A  pnbllcation  which  hu  long  ago  aecnrsd  to  itself  the  favour  of  the  profeBsfon,  and 
which,  aa  heretofore,  justifies  by  its  oontenta  the  title  aaaumed  by  it.  The  new  volump 
presents  all  the  attractive  features  of  its  predecessors,  eombined  with  mnch  matter 
compiled  specially  for  the  coining  year."— Zaw  Journal. 

"  The  present  issne  contains  all  the  information  which  oonld  be  looked  for  in  such  a 
work,  ana  ffiyes  it  in  a  most  convenient  form  and  ver)-  completely.  We  may  unhesitatiDgly 
recommend  the  work  to  our  TQaden."— Solicitors'  JoumaL 

"  The  *  Lawyer's  OomponioD  and  Diary '  is  a  book  that  ought  to  be  in  the  posRemlon  of 
every  lawyer,  and  of  every  man  of  business." 

^^ The 'Lawyer's Companion'  is,  indeed,  what  it  is  called,  for  it  combines  everything 
required  for  reference  in  the  lawyer's  oflStce." — Law  Tima. 

DICTIONARY.— Wharton's  Law  Lexicon.— A  Dictionary  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  several  Departments  of  English  Law ;  including  the  various 
Legal  Terms  used  in  Commercial  Transactions.  Together  with  an 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  uid  Modem  Commentators. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHIKESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.     1876.  2/.  2<. 

**As  a  work  of  reference  ftn*  the  library,  the  handsome  and  elaborate  edition  of 
*  Wharton's  Law  Lezicou '  which  Mr.  Sbiress  Will  haa  produced,  must  supersede  all  furmer 
issues  of  that  well-known  work." — Law  Magazine  and  Renew,  Augnat,  187S. 

**  No  law  library  is  complete  without  a  law  dictionary  or  law  lexicon.  To  the  practi- 
tioner it  is  always  useful  to  have  at  hand  a  book  where,  in  a  small  comi>as8,  he  can  find 
an  explanation  of  terms  of  infrequent  occurrence,  or  obtain  a  reference  to  statutes  on 
most  subjects,  or  to  books  wherein  particular  subjects  are  treated  of  at  full  length.  To  the 
student  it  ia  almost  indispensable."  [CowUaued. 

*^*  All  Standard  Law  Works  are  hept  in  Stock,  in  law  calf  and  other  bindings. 
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DICTIONARY Wharton's  Law  Lexicon.- 

•<W«  bavt  limplr  to  notlee  that  the  mmm  ability  aod  •eenmej  coar^  tbe  pnmmt 
edttkm  which  were  ooMpicumia  ia  its  pradeceMor.  Ur.  Will  has  done  aU  that  waa  reo- 
drred  nftrnwrr  by  the  jodicatnre  Acta.  In  the  ihape  of  Incorporation  and  eliminatiao, 
aa«l  baa  brooflit  the  Atatate  Law  down  to  the  date  of  pabbeatioa."— I«w  Tlmm^  Ifareh  -I, 
1876. 

**  Wharton'e  law  Lexienn  baa  joaf  been  adapted  to  tbe  new  oandltion  of  th^  Eaw. 
bRNigbt  aboot  by  tbe  Judicatnra  Act  Tbe  taalc  of  reridon  baa  been  aUy  performed 
by  Mr.  8hlie«  WilL'^-Aolvrtfay  Rnim,  April  16, 187<. 


DIGESTS.— Bedford.— Fide  **  Exjuninatioa  Gaidea." 

Chamber's— r«fc  «  Public  Heiath." 

Chitty*S  Equity  I ndex.— Chitt/a  Index  to  all  the  RefKnted 
Caeea,  and  Statatea,  in  or  relating  to  the  Principles.  Pleadiii|e,  mxI 
Practice  of  Equity  and  Bankruptcy,  in  the  K^eral  Courta  of  Equity 
in  England  and  Ireland,  the  Pnvy  Council,  and  the  Houae  oflxxrds, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAY, 
Eaq.,  Barriater-at-Law.    4  vola.    Royal  Sva     1853.  7L  7a. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  Houae  of  Lorda  and  Privy  Council,  and  in  the 
Courta  of  Common  Law,  Divorce,  Probate,  Admiralty  and  Bank- 
ruptcy, from  Michaelmaa  Term,  1756,  to  Hilary  Term,  1870 ; 
with  Referenoea  to  the  Statutea  and  Rulea  of  Court  Founded  on 
the  Analytical  Digest  by  Harrison,  and  adapted  to  the  present 
practice  of  the  Law.  By  R.  A.  FISHER,  Esq.,  Judge  of  the 
County  Courta  of  Briatol  and  of  WeUa.  Five  laige  Tolumee,  royal 
Syo.    1870.  122.  12i. 

{Continued  AnnuaUy.) 
**  Mr.  Fiaber'e  Digest  ia  a  wooderfol  work.     It  ia  a  miracle  of  boman  iadoatiT.** — Mr. 
JUMtie*  WUUa. 

"  Tbe  fact  ia,  that  we  have  already  the  beat  of  ail  poaaible  dig««ta.  f  do  not  rpfier  merely 
to  the  Wiirlca  which  paM  under  that  title— though,  I  oonfeea,  I  think  it  would  be  Tvry 
difflcnlt  to  iroproTO  n^ion  Mr.  Fiaher'*  'Common  Laa  Difreat' — I  refer  ta  the  innnaierabia 
tOKt  books  of  erery  branch  of  the  law.  What  better  dfgext  of  criminal  law  coold  we 
poaaibly  hope  for  than  '  Knaeell  on  Crimea.*  and  the  current  Roeooe  and  Ai«bboldL  to  aay 
nothing  of  tbe  tide,  *  Orimlnal  Law/  in  '  Fiah^r'a  Digest' '  — Sir  Jamet  fUgfamm  SUpkm, 
Q,C.tmhUAddrt$stotheLawAmemdmmt8oeiHponOodi0eaHonimiiUkaamdEmgtat^9nt^ 
187S-S. 

Leake.— FMie  "Real  Property"  and  "Contracts." 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 

Admiralty,   Divorce,  pnd  Probate  Cases. — By 

H.   TUI>OH   BODDAM,  of  the   Inner  Temple,   and  HARRY 

GREENWOOD,  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law.    The 

Notanda  Digest,  from  the    commencement,  October,    1862.   to 

December,  1876.     In  1  volume,  half -bound.  Net,  Zl.  3i. 

Ditto,  in  2  volumes,  half-bound.  iViei,  3^  I0<: 

Ditto,  Third  Series,  1S73  to  1876  incluRive,  half-bonnd.  Net,  U  lU  6d 

Ditto,  Fourth  Serieo,  for  1877,  with  Indexes,  in  1  volume.  AeC,  If.  Is. 

Ditto,  ditto,  for  1878,  Plain  Copy  and  IVo  Indexes,  or  Adhesive  Copy 

for  insertion  in   Text-Books.      Annual  Subscription,  payable    in 

advance.  Aei,  21  f. 

*«*  The  numbent  are  issued  regulariy  every  alternate  month. 
Each  number  will  contain  a  concise  analysis  of  every  caae  reported 
in  the  Law  lUporis^  Law  Jovmal,  Wutly  Reporter,  Law  Timet,  and 
the  /rtsA  Law  Reports,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  moutli,  with  referoncen  to  Text-books.  Statutes, 
and  the  Law  Reports  Consolidated  Digest.  An  alpbabktical 
INDEX  of  the  subjects  contained  in  raoh  NnirBSR  will  form  a  new 
feature  in  this  serieik 

•^*  AU  itandard  Law  Wotk$  m-e  kept  in  Stock,  in  law  caff  and  other  bindings. 
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DIGESTS.— Om/tfntMi 

Pollock.—  Vide  "  Partoerahip." 

Roscoe*s.—  Vide  «  Criminal  Law  "and     "  Niai  Priua" 

DISCOVERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence. — Second  Edition.  Adapted  to  the  Procedure  in  the 
High  Court  of  Justice,  with  Addenda,  containing  all  the  Reported 
Cases  to  the  end  of  1876.  By  SHERLOCK  HARE,  Barrister-at- 
Law.     PoRtSvo.     1877.  12*. 

"  The  bopk  fa  a  uMtol  contrlbation  to  our  text-books  on  pnctioe Th9 

eflitor  has  iuoorporattfd  hu  aiterations  with  the  original,  ao  aa  to  apara  the  reader  the 
labour  of  isombintn^  for  himaelf  each  atatement  with  irg  DeoeMary  snppleineot,  and  the 
work  remains  oondse  and  eomp\Bte.*'— Solicitor/  Journal,  Febraary  19,  1876. 

"  We  hare  read  his  work  with  oonftlderable  atientiuu  au  1  intarttst.  and  we  can  speak  In 
terms  of  o^rdi'tl  praise  of  the  manner  in  which  the  uew  procedure  ba<i  been  worked  into 
the  old  tnaterlaL  Not  that  the  old  material  has  been  allowed  to  remain  uolmproTed.  In 
many  instances  necessary  ch&nges  aud  amendments  have  lieen  made,  oTinoiiig  a  thorongh 
appreciatiou  of  the  necesnities  of  the  case  on  the  nart  of  the  learnt  editor.  .... 
All  the  sections  and  orders  of  the  new  legislation  are  referred  to  in  the  text,  a  synopsis 
of  recent  cases  is  given,  and  a  good  index  oompletas  the  Tolume."->£aw  IHtaei,  January  8, 
1S76. 

Se ton.— Fide  "Equity." 

DIVORCE.— Browne's    Treatise    on    the    Principles 

and  Practice  of  the   Court  for  Divorce  and 

Matrimonial  Causes:— With  the  Statutes,  Rules.  Fees, 

and    Forms    renting   thereto.      Third   Edition.      By   GEORGE 

BROWNE,  Esq..   B.A.,  of  the  Inner  Temple,  Barrister-at-Law, 

Recorder  of  Ludlow.    8vo.     1876.  1/.  4«. 

'*  We  think  this  Edition  of  Mr.  Browne*s  Treatise  has  been  edited  with  commendable 

care.    Tlie  book,  as  it  now  stands,  is  a  clear,  practical,  >md,  so  far  as  we  have  been  able  to 

test  it,  accurate  exposition  of  divorce  law  and  procedttTe.*'~&)ttcttor«  VonriMU,  April  23, 18T6 

DOMICIL.— Phillimore»s  (Sir  R.)  Law  of  Domicil.— Svo- 
1847. 

DUTCH  LAW.— Vanderlinden's  Institutes  of  the  Laws 
of  Holland.— 8 vo.    1828.  U  18#. 

EASEMENTS.- Goddard's   Treatise    on    the    Law    of 

Easements.— By  JOHN  LEYBOURN  GODDARD,  of  the 

Middle  Temple,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy 

8vo.    1877.  16«. 

**  The  book  is  invaluable  :  where  the  cases  are  sflent  the  author  haa  taken  pains  to 

ascertain  what  the  law  would  be  if  brought  into  question.  "^Zaw  JottnuU. 

*'  Nowhere  has  the  subjrct  been  treated  so  exhanatively,  aud,  we  may  add,  so  sdentifl- 
cally,  Bs  by  Mr.  Goddard.  We  recommend  It  to  die  most  careful  study  of  the  law  student 
as  weD  as  to  the  library  of  the  practitioner.**— JUns  Tkntt 

Woolrych.— Ftcfe  "Lights." 

ECCLESIASTICAL.  —  Finlason's  Folkestone  Ritual 
Case. — The  Judgment  of  the  Judicial  Committee  in  the  Folkestone 
Ritual  Case,  with  an  Historical  Introduction  and  brief  Notes.  By 
W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
8vo.    1877.  Nety  2s.  M, 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.— The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  on 875.  By  Sib 
ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury  ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.     2  vols.     8vo.     1878-76.  ^  dl.  7».  6d, 

*,*  The  Supplement  may  be  had  separately,  price  4s.  6d.,  sewed. 

Stephens.— Fitie  "  Church  and  Clergy." 
*«*  AU  standard  Law  Works  are  kept  in  Stock ,  in  law  calf  and  other  hindiarjs. 
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EUECTIONS^FitzGerald.— Fide  "BaUot." 

Rogers  on  Elections,  Registration,  and  Election 

Agency.— With  an  Appendix  of  SUtutos  and  Forms.    Twelfth 

Edition.     By  F.  S.  P.  WOLFERSTAN,  of  the  Inner  Temple,  Btq^ 

Barriiiterat  Law.     12mo.     1876.  1^  10». 

**Tbe  book  mainUlni  Its  repnUtton  as  a  well  amoged  in«sum«of  all  the  aatfaoiiti«a  on 

tbe  Babj«et.*>-£4n9  Jammal.  Angwt  19,  1876. 

"Mr  Wolfentao  has  added  a  new  chapter  on  election  agency,  which  oontaina  a  caw- 
f  nl  and  valuable  digeat  of  tbe  decUiona  and  dicta  on  thia  thorny  ant^ect^*-  SoLicUar^ 
Journal^  October  28.  1876.  \ 

ENGLAND,  LAWS  OF,— Bowyer.— Tide  *•  Conatitutional  Law." 
Broom  and  Had  ley. — Ktcfe  "  Commentariee." 
Syms*  Code   of  English    Law  (Principlea  andPracUoe) 
lor  handy  reference  in  a  SoUcitor*8  office.  By  F.  B.  SYMS,  Soliaior. 
12mo.    1870.  IN- 

EQUITY, and  Vide  CHANCERY. 

Seton's  Forms  of  5®<5»'®®s,  Judgments,  and 
Orders  in  the  High  Court  of  Justice  andCourts 
of  Appeal,  having  eapecia^  reference  *2.^«  9^"???; ^^J^"^ 
with  Pirictical  Notea.  Fonrth  E^tion.  ^J  R;^.  LEACH  E«^^ 
Senior  Registrar  of  the  Conrt  of  Chanc^-y  ;  F.  G.  A.  WILLIAMS, 
of  the  InS.r  Temple,  Eaq. ;  and  IL  W  MAY,  of  I^nc?^-  I»^ 
V^  T^ArriatfTs-at-Law  In  2  Vols.  Vol.1.  Royal  8vo.  1877.  1*.  10«. 
ThU^ume^^"  JuS^m^nt  by  Defanlt  and  at  Triaf ;  Motton  for  Jadpnent ;. 
TraS?r  ISdTy"en?o?  lindf  into  aid  out  of  Co^ ;  Pr^^^^  Ord«*^^i^ 

fntr^lSSe  ;^L^e'rhe^?on'rSftSa"^^^^^^  Jf™B»^''5^ "S^ 

inM-»|jic««w  ,  '        ^    rtn_  soUciton:  and  Taxation  of  BiJla  of  Goeta,  «c.,  &c. 

''"'VaSSS^Va^^SloI^mlLd''?^^^^^^^  Nothing  need  be  .aid  »to  tt. 

.*i««^f  the  wort  wh^  to  one  of  aettled  anthority,  and  we  have  only  to  ocograttilate 
S^^rotSru^n^thitcft^  tii.'edH^^^  «>meaojit  nnder  drcnn^aianc^ 
calculated  to  enhance  Its  value."— X«o  Ttmet,  Vfhruuy^A,  187.      ^^^^  ^ 

••The  imptearion  derived  flt>m  our  perusal  of  the  book  ia  that  it  repryrota  the  reairit 
of  con.de?tious  and  Intelligent  labour  onihev^^of^^ry^dm^^^i^  d««vea, 
and  wUl  obtJ»m.  the  confidence  of  the  profession.'  —aoUatonr  Journal,  Aprtl  T.  1877. 
(Vol.  IL  in  the  pre«.)  .  t       •  j  ^ 

Smith's    Manual    of   Equity    J urisprudence.- 

A  Manual  of  Eqnity  Jurisprodence  for  Practitioners  and  Studwit*. 
founded  on  the  Works  of  Story,  Spenoe,  and  other  wntera,  andon 
more  than  a  thousand  subsequent  cases,  oompnsmg  the  FundMnental 
Principles  and  the  points  of  Equity  usuaUy  ooraiTii^  m  GtsnenJ 
Practice.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.,  Judge  of  0>un^ 
Courts     Twelfth  Edition.    12mo.     1878.  12a  6^ 

"To  Biun  up  ail  in  a  word,  for  the  student  and  tbe  Jurteoons^t^  uihu^SJ^iShA  "*^ 
approach  to  aS  equity  code  that  the  present  literature  of  the  law  is  able  to  fliraiah   ^  La» 

^^i  will  be  found  aa  useful  to  the  practitioner  aa  to  the  rt"dent."-^jKat<^<yo«^ 
"  Mr  Smith's  Manual  has  fairly  won  for  Itself  the  position  of  a  standard  vrart  -^J^ 
'•U  retain,  and  that  deservily,  the  reverence  of  both  examiners  and  atadenla.-- 

^^;'^e^e\;'^no'CJis?ng%??S^tt.'J^^ 
by  heart."— Laic  Mofoxine  and  lUview. 

Smith's  (Sidney)  Principles  of  Equity.— 8vo.    1856. 

If.  OS. 

EVIDENCE.— A  rchbold.—  Vide  •*  CriminaL" 
Hare.— Fid€  "  Discovery." 
Roscoe.— Fide  "  CriminaL* 

Roscoe.— Ftcie "  Nisi  Prius."  _     .^      ^       ,.        i-i      ,. 

EXAMINATION  GUIDES—Bedford's  Guide  to  the  Preli- 
minary Examination  for  Solicitors.— Fourth 
Edition.  12mo.  1874.  -^^  ^ 

%•  AU  tkknda^  Imw  Warhiorth^in  8to<^inlawcaff  ondoOm-bindinifL 
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EXAMINATION  QVIDES. -Oif»tfnued. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Grammar,  Geography, 
t  Historj,  French  Grammar,  and  Arithmetic,  with  the  Ajosweni. 

8vo.     1875.  18«. 

-  Bedford's    Preliminary  Guide  to  Latin  Gram- 
^  mar.~12mo.    1872.  Net,^, 

Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.  12mo.  1875.         Nety28.6d, 

f  Bedford's  Final  Examination  *Guide  to  Bank- 

ruptcy.—Third  Edition.    12mo.    1877.  6*. 

-  Bedford's  Outline  of  an  Action  in  the  Chan- 
-'  eery  Division.    12mo.    1878.  No,  2t.  6d. 

The  following  are  pubUshed  the  day  after  each  Examiaation  : — 
Bedford's    Preliminary. — Containing  the  Questions  and 
Answers  of   the   Preliminary  Examinations.     Edited  by   E.  H. 
BEDFORD,  SoUdtor.    Sewed.  Net,li. 

Bedford's  Intermediate. — Containing  the  Questions  and 
Answers  at  the  Litermediate  Examinations.  Edited  by  K  H. 
BEDFORD,  SoUdtor.    Trinity  Term.     1878.    No.  89.    Sewed. 

Net,  U. 
*«*  Nos.  1  to  84.     6d.  each.    Nos.  85—88.     It.  each. 

Bedford's  Final.  —Containing  the  Questions  and  Answers  at 

the  Final  Examinations.    Edited  by  E.  H.  BEDFORD,  SoUdtor. 

I  Trinity  Term.    1878.    No.  88.     Sewed.  Net,  1$. 

*«*  Nos.  1  to  88.     6d,  each.    Nos.  34^87.    U.  each. 

Butlin.— Fide  «  Articled  Clerks." 

Head.— F«i0  "Statutes." 

Lynch  and  Smith.— Fuie  «  Judicature  Acts." 

Rubinstein  and  Ward.— J'We^Artided  Clerks." 

EXECUTORS.— VS^illiams*  Law  of  Executors  and  Ad- 
ministrators.— ^A  Treatise  on  the  Law  off  Executors  and  Ad* 
ministrators.  By  the  Rt.  Hon.  Sir  EDWARD  VAUGHAN 
WILLIAMS,  late  one  off  the  Judges  off  Her  Majesty's  Court  off 
Common  Pleas.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Esqrs., 
Barristers-at-Law.    2  vols.     Royal  8to.  {In  the  press.) 

FACTORY  ACTS.  — Notcutt's  Factory  and  AVorkshop 
Acts. — For  the  regulation  of  Labour  in  Factories  and  Work- 
shops, with  Introduction,  Explanatory  Notes,  and  Notes  of  decided 
oases.  By  GEORGE  JARVIS  NOTCUTT,  off  the  Middle 
Temple,  Esq.,   Barrister-at-Law.     12ma     1874.  9«. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Ficfc  "Agricultural  Law." 

Dixon's  Law  of  the  Farm  —A  Treatise  on  the  Law  off 

the  Farm.     Fourth  Edition.     By  HENRT  PERKINS,  off  the 

Inner  Temple,  Esq.,  Barrister-at-lAw.  (In  iKe  press.) 

FIXTURES.-Amos  and  Ferard  or  Fixtures.— Second 
Edition.    Royal  8yo.     1847.  16& 

^A/^OOdfall.— ^8^  "Landlord  and  Tenanv. 

FORMS — Chitty's  Forms.  Eleventh  Edition.  By  THOS.  CHITTY 
and  THOa  WILLES  CHITTY,  Esqrs.  {In  pr^paratinn.) 

\'*  AU  ttandmrd  Lorn  Works  are  kept  in  Stock,  in  lawcaffand  other  bindingi. 
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FORMS.— c<»Mtiiii*d. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings  in  the  Chancery  Division  of  the  High 
Co4irt  of  Justice  and  on  Appeal  therefrom ; 
with  V^nciical  Notes  and  Obeenrations,  fonning  a  complete  goide  to 
the  Practice  of  the  Ghanoeiy  Diviaion  of  the  B^h  Court  and  of  the 
Courts  of  Appeal  Being  the  Third  Edition  of  "  DanieU*s  Chanoeiy 
Forms.''  By  WILLIAM  HENRY  UPJOHN,  Esq ,  Student  and 
Holt  Scholar  of  Gray's  Inn.  {Nearly  ready,) 

Moore's  Solicitor's  Book  of  Practical  Forms. — 
12mo.    1852.  7«.  6d: 

HIGHWAYS -Bateman's  General  Highw^ay  Acts.— 
Second  Edition.  With  a  Supplement  oontainuig  the  Highvay  Act 
of  1864,  &a  With  Notes  by  C.  MANLEY  SMITH,  £w]^  one 
of  the  Masters  of  the  Queen's  Bench.  12mo.  1865.  10s.  6d, 
Shelford*&  Law  of  High-ways. — The  Law  of 
Highways  ;  including  the  Creneral  Highway  Acts  for  England  and 
Wales,  and  other  Statutes,  with  copious  Notes  of  the  Dedsions 
thereon ;  with  Forms.  Third  Edition.  With  Supplement  1>7 
C.  MANLEY  SMITH,  Esq.,  one  of  the  Masters  of  the  Qneea*s 
Bench.     12mo.     1866.  15s. 

*,*  The  Supplement  may  be  had  separately,  price  St.  sewed. 

INCLOSURES.— rui«  ''Commons.'* 

INDIAN  LAW.— Montriou;  the  Hindu  V/iU  of  Bengal. 

^  ith  an  Introductory  Essay,  &c.    Royal  8vo.    1870.      iViel,  li  IOil 

Norton's  Leading  Cases  on  the  Hindu  La>?v  of 

Inheritance,— 2  vols.    Boyal  8vo.    1870-71.        iVa,  2L  10s. 

INFANTS.— Ebsworth's  L.Byv  of  Infants, — A  Handy  Book 
of  the  Law  of  Infants.  By  JOHN  EBSWOBTH,  Esq.,  SoUdtor. 
12mo.     1861.  »». 

Forsyth's  Law  relating  to  the  Custody  of 
Infants  in  Cases  of  difference  between 
Parents  or  Guardians.— 8vo.    1850.  8s. 

INJUNCTIONS Seton.— Fide  "  Equity." 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLAGELLAN,  Eaq., 
Barrister-at-Law.     2  vols.     Koyal  8vo.     1877.  3^ 

"Asa  text  book,  Amonid  Is  now  all  the  practitioner  can  want»  and  we  ooagTatolate 

the  editor  Ufion  the  skill  with  which  he  has  incorporated  the  new  decisions.'*— /^m  Kmet, 

Oct.  hth,  1877. 

Hopkins'  Manual  of  Marine  Insurance.— 8va 
1867  18t. 

Lo w  n des. —  Vide  "  Average." 
INTERNATIONAL  LAW.  — Amos*  Lectures  on  Inter- 
national La>Ar. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  fhe  Inns  of  Court,  by  SHELDON  AMOS,  M.A.,  ol 
the  Inner  Temple,  Barrister-at-Law ;  Profeasor  of  Jarispradenoe 
(including  International  Law)  to  the  Inns  of  Court;  Profenor  of 
Jurisprudence  in  University  College,  London.  Royal  8vo.  1874.  10«.6dL 
Kent's  International  Law.  —  Kent's  Commentaiy  on 
International  Law.  Edited  by  J.  T.  ABDY,  LL.D.,  Jud^  of 
County  Courts.  Second  Edition.  Revised  and  brought  down  to 
the  present  time.     Crown  8vo.     1878.  IOsl  6<L 

"Dr.  Abdy  bAsdoueall  Law  Students  a  great  senrice  in  presentUiff  that  porttoa  of 
Kent's  Commentaries  which  relates  to  pablic  intematlonal  Law  in  a  tingld  TOlnme,  neither 
larKe,  dlffose,  nor  expensive." 

*'  Altogether  Dr.  Abdy  has  performed  his  task  in  a  manner  worthy  of  his  repatatkn. 
Hts  book  will  be  nseful  not  only  to  Lawyers  and  Law  8tadenta.  for  whom  it  was  primanJj 
intended^  bat  also  for  laymen.   It  is  well  worth  the  study  of  every  member  of  an  enlightened 
and  oiWHsed  oommualty^—SoMeUor^  Journal. 
*^*  All  standard  Law  Works  are  kept  in  Stocky  in  law  eaJlfand  Mer  himUngt, 
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INTERNATIONAL  LkW .-Comimmd, 

Levi's  International  Commercial  Law. — Being  the 
Prindplefi  of  Mercantile  Law  of  the  following  and  other  Conntriea 
— viz.  :  England,  Ireland,  SootUnd,  British  IndiA,  British  Colonies, 
Austria,  B^^nm,  Braal,  Buenos  Ayres,  Denmark,  France,  Gennany, 
Qreeoe,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Pruai>la, 
Russia,  Spain,  Sweden,  Svdtzerland,  United  States,  and  Wiirtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A;,  F.S.S.,  Barrister-at-Law,  Pro- 
fessor of  the  Principles  and  Practice  of  Commerce  at  King^s 
College,  London,  &C.    Second  Edition.     2  vcHb.     Royal  6yo.  1868. 

11.  15<. 

Prize  Essays  on  International  Law— By  A.  P. 
SPRAGXJE,  Esq.,  Counsellor  of  Law  in  the  United  States,  and 
M.  PAUL  LACOMBE,  Advocate  in  France.  With  an  Introduc- 
tion by  His  ExceUency  DON  ARTURO  DE  MARCOARTU, 
Ex-Deputy  to  the  Cortes.    Royal  Svo.    1876.  7«.  6d, 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Royal  8vo.     1834.  12.  U. 

Wheaton's  Elements  of  International  La>/v; 
English  Edition.  Edited  with  Notes  and  Appendix  of  SUtutes 
and  Treaties,  bringing  the  work  down  to  the  present  tima  By 
A.  C.  BOYD,  Esq.,  LL.B.,  Barrister-at-Law.  Author  of  the  **  The 
Merchant  Shipphig  Laws."  Demy  Syo.  1878.  IL  Si. 

**  Both  the  plan  and  execution  of  the  work  before  us  dMSfTss  commendation.  Mr. 
Boyd  Rives  promlneuoe  to  the  labours  of  others.  The  text  of  Wheaton  is  presented 
without  alteration,  and  Mr.  Dana's  numbering  of  the  aections  Is  preaerrod.  Mr.  Boyd's 
notes,  which  are  numerous,  original,  and  copious,  are  oouTeniently  interspersed  thrvinglir 
out  Uie  text;  but  they  are  in  a  distinct  type,  and  therefore  the  reader Uways knows 
whether  he  is  reading  Wheaton  or  Boyd.  The  Index,  which  could  not  laave  been  com* 
piled  without  mucn  thought  and  labour  makes  the  book  handy  for  reference,  and, 
consequently,  raluable  to  public  writers,  who  in  these  days  hare  flrrquently  to  refer  to 
International  Law.  A  new  appendix  contains  the  Bnglish  and  American  statute  law  of 
natttralisaUon,  extradition,  and  forelfn  enlistment;  the  English  Naral  Prise  Act;  the 
Treaty  of  Washlngtiin ;  and  extracts  fh>ai  treaties  relating  to  ihe  Black  Sea,  the 
Dardanelles  and  Bospho^a^  and  Tnrkish  Aflalrs.  Thi*  appendix  will  tM  a  mine  of  coined 
gold  to  the  gentlemen  who  enlighten  our  darkness  in  the  leading  article  columns  of  the 
iiewapapeis  ....  for  genital  purposes,  Mr.  Boyd's  notes  are  so  full  as  to  obviate 
the  necenity  of  reference  to  other  works."— lots  Journal  April  IS,  1878. 

*'  Students  who  require  a  knowledge  of  Wheaton's  text  will  find  Mr.  Boyd's  volume 
very  couvenient.*'— late  Maffotint,  May,  1878. 

^A/^ildman's  International  L.a>;v^.— Institutes  of  Inter- 
national Law,  in  Time  of  Peace  and  Time  of  War.  By  RICHARD 
WILDMAN,  Barrister^t-Law.  2  yoIsl    Syo.    1849-60.      12.  2f.  M. 

JOINT  STOCKS.— Jordan's  Joint  Stock  Companies.— A 
Handy  Book  of  Practical  Instmctions  for  the  Formation  and 
Management  of  Joint  Stock  Companies.  Sixth  Edition.  12mo. 
1878.  Net,  2i.  M, 

Palmer — Vide  "Conveyancing"  and  ** Company  Law." 

Thring's  (Sir  H.)  Joint  Stock  Companies'  Law.— 
The  Law  and  Practice  of  Joint  Stock  and  other  Public  Companies,  in- 
eluding  the  Statutes,  with  Notes,  and  the  Forms  required  in  Making, 
Administering,  and  Winding-up  a  Company,  with  a  Suj^lement 
containing  the  Companies*  Act,  1867,  and  Notes  of  Recent  Decisions. 
By  Sir  HENRY  THRING,  KC.B.,  The  Parliamentary  Counsel. 
Third  Edition.  By  G.  A.  R.  FITZGERALD,  Esq.,  Barrister-at- 
Law,  and  FeUow  of  St  John's  College,  Oxford.     12ma     1876.     1^ 

''This,  ss  the  worlc  of  the  original  dranghtJinaan  of  the  Conipanles  Act  of  I86S,  and 
well-known  Parliamentary  connseU  Sir  Henry  Thrintr,  is  naturally  the  highest  authority 
on  the  subject"— 2%«  TImm,  April  21. 1876. 

*^*  AU  ttandard  Law  Worht  art  kq4  in  Stock  in  law  ealf  and  other  hindingi. 
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JUDGMENTS.— . Pas k's  Judgments,  Executions,  emd 
Crown  Debts. — ^The  Jadgmente  Law  Amendment  Acts 
ralating  to  Real  Property,  22  &  23  Vict.,  c.  35,  and  23  k  24  Vict., 
c.  38,  23  k  24  Vict,  a  115,  and  27  &  28  Vict  c.  112.  With  Notes, 
References  to  Cases,  and  Index  :  fonninff  an  Appendix  to  "  The 
Practice  of  Registering,'*  Ac  By  JAMkS  PASK,  Chief  Clerk  to 
the  Registrar  to  the  Court  of  Common  Pleas,  Westminster.  Hiixd 
Edition.     12mo.     1866.     Sewed.  ffet,  2s. 

JUDICATURE  ACTS.— Wilson's  Supreme  Court  of 
Judicature  Acts,  Appellate  Jurisdiction  Act, 
1876,  Rules  of  Court  and  Forms.  With  other  Acts, 
Orders,  Rales  and  Regulations  relating  to  the  Supreme  Court  of 
Justice.  With  Practical  Notes  and  a  Copious  Index,  forming'  a 
CoHPLBTE  Guide  to  the  New  Practiob.  Second  Edition.  By 
ARTHUR  WILSON,  of  the  Inner  Temple,  Barrister-at-Law. 
(Assisted  by  HARRY  GREENWOOD,  of  Lincoln^s  Inn,  Barrister- 
at-Law,  and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12mo.    1878.    (pp.  726.)  18«. 

{In  Ump  leather  for  the  pocket,  22s.  6d.) 
%*  A  LARGE  PAFKB  EuiTiON  ov  THE  ABOVE  (for  marginal  notes).  Royal  Sto. 
1878.  IL  5m. 

(In  limp  leather  or  calf,  30«.) 
**  As  renrdi  Hr.  Wllatm'B  notes,  we  csa  only  say  that  thej  an  ladlapeoaaUe  to  the 
proDo*  understanding  of  the  new  system  of  procedore.    They  treat  the  nr^nctplea  upon 
which  the  alteratkms  are  based  with  a  clearuenS  and  breadth  of  yIsw  wiiich  have  never 

been  equalled  or  even  approached  by  any  other  commentator Tho  table 

of  cases,  oontaiaing  a  relwenoe  to  each  series  of  report^  which  Mr.  Biddle  has  pnfiied 
to  tho  work,  is  a  Tslaable  feature.*— &»Uc«or/  Jtmmal,  April  SO,  187& 
**  Mr.  Wilson  has  beatowed  upon  thla  edition  an  amount  of  industry  and  caro  wUeh 

the  Bench  and  the  Profession  will,  we  are  sure,  gratefully  acknowledge ▲ 

conspicuous  and  important  feature  in  this  second  edition  is  a  table  of  cases  prepared  by 
Mr.  Biddlo,  in  which  not  only  are  cases  giren  with  references  to  two  or  three  reports,  bat 
ereiy  place  in  which  the  cases  are  reported.  ....  Wilson's  *  Judicature  Acta,' 
is  now  the  latest,  and  we  think  it  is  the  most  coDTenient  of  the  works  of  the  same  ciaaa. 

The  practitioner  wiU  find  that  it  supplies  all  his  wanta."— £ow  TuRe$, 

March  38, 1878.    * 

"The  special  sucoess  of  Mr.  Arthur  Wilson  la  dealing  with  the  Rulss  of  Court  which 
we  pointed  out  on  the  first  sppaaranoe  of  his  Talnable  work,  continues  to  be  a  distbigniali- 
ii^;  feature  of  the  second  editiou.'*~£aie  Maffannu,  May,  1878. 

BXTRACr  FROM  PREFACE  TO  THE  SECOND  EDITION. 

In  the  present  edition,  the  general  arrangement  adopted  in  the  former  edition  Is  pieeeitej. 

The  several  Acts,  Bodies  of  Rules,  Onlers  in  Council,  and  other  authoritatiTe  documents 
iasued  since  the  date  of  the  former  edition,  are  printed  in  the  preeeot.  The  Rules  of  Court 
aubeequent  to  the  Act  of  1870  are  inoorporatcd  with  those  contained  In  tiie  Sohedole  to 
that  Act. 

All  the  more  Important  dednions  upon  the  construction  of  the  Acta  And  Rules  down  to 
the  end  of  the  Michaalmas  Sittings,  1877,  will,  I  believe,  be  found  notioed  with  aoma  of 
Uter  date. 

An  the  Rules  of  Court,  both  those  in  the  Schedule  and  those  of  later  date,  have  beea 
issued  without  marginal  notea    I  have  ventured  to  add  short  marginal  notes  to  them. 

I  cannot  too  atrougly  express  my  obligationa  to  Mr.  Biddle,  of  the  Maater  of  Uie  Roll'a 
Chambers,  for  his  assistance  in  the  preparation  of  this  edition.  The  whole  book  has  been 
revised  by  him  ;  and  I  have  throughout  received  firom  him  very  valuable  suggestiona  He 
hsa  also  relieved  me  of  much  labour  by  revising  and  annotating  the  fixrms  M»nn«T«^  ^ 
the  rules,  and-in  many  other  ways. 

I  wiah  particularly  to  notice  the  Table  of  Cases,  which  Mr.  Riddle  has  prepared.  The 
course  ordinarily  adopted  throughout  the  book  Is  to  cite  each  case  with  a  reference  to  only 
one  report  of  it,  except  where  there  appeared  special  reason  for  referring  to  another. 
The  Law  Reports  are  commonly  citod  where  the  caae  has  append  in  th^  seriea  To 
have  mentioned  in  the  body  of  the  work  every  report  of  each  caae  would  have  been  a 
cumbrous  and  I  think  an  inconvenient  plan.  On  the  other  hand,  many  practitionera  use 
series  of  reports  other  than  those  commonly  cited  in  this  Book.  To  meet  the  difficulty 
thus  arUiug,  the  Table  of  Cases  gives  a  reference  to  all  the  reports  of  each  caae  dted. 

The  reconstruction  of  the  Index,  rendered  necessary  by  the  large  amount  of  new 
matter,  has  been  kndly  undertaken  by  my  learned  friend,  Mr.  Harry  Greenwood,  of  the 
Chancery  Bar. 

*«*  AU  itandard  Law  Works  are  kept  in  Stock,  in  law  caff  and  other  hindtngg. 
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JUDICATURE  KCTS.-Cantinued. 

Clowes'  Compendious  Index  to  the  Supreme 
Court  of  Judicature  Acts,  and  to  the  Oiden  and  Boles 
issued  thereunder.  By  W.  CLOWES,  Esq.,  one  of  the  Begistrars 
of  the  Court  of  Chancery.  Second  Edition,  revised  and  enlarged. 
{Uniform  in  tke  with  the  Queen* a  Printer' g  Edition  of  the  Acts  and 
Hides,)    1875.    Baif  hound.  lOa.ed. 

*«*  Thb  above,  with  the  Acts  and  Bules  (Authorized  Edition),  Orders  in 
Council,  and  additional  rules,  court  fees,  &a,  oompusts  in  one 
Volume,  bound  in  Ump  ktUher,  1£.  5s. 

Leys*  Complete  Time-Table  to  the  Rules  under 
the SupremeCourtof  Judicature Act,1878.  Show- 
ing  all  the  periods  fixed  by  the  Bules  within  or  afterwhich  any  proct^- 
ings  may  be  taken.  By  JOHN  KIBKWOOD  LEYS,  M.  A.,  of  the 
MiddleTemple,Esq.,BarriBter.at-Law.  BoyalSva  1875.  iVet,  1«.  6<2. 

Lynch  and  Smith's  Introduction  to  the  Final 
examination. — Being  a  collection  of  the  questions  set  by  the 
Incorporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensive  alterations  made  by  the  JUDICATUBE  ACT, 
1878.  By  H.  FOULKS  LYNCH,  SoUdtor,  and  EBNEST 
AUaUSTUS  SMITH,  Solicitor,  Clifford's  Inn,  Prizeman ;  Senior 
Prizeman  of  the  Incorporated  Law  Society,  and  Brodrip  Gold  Medalist, 
1872.    Vol  I.  The  Principles  of  the  Law.    Post  8vo.     1874.      12«. 

Lynch's  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  Beferenoes 
to  Acts,  Bules,  and  Orders.  For  the  Use  of  Students.  Boyal  8vo. 
Third  Edition.  Incorporating  the  Appellate  Jurisdiction  Act,  1876, 
and  the  Btdes  of  the  Supreme  Courts  December,  1875,  and  June, 
1876.    1876.  Net^lu 

Morgan.— Fide  "Chancery." 

Scott.— Ficfc  "  Costs." 

Stephen's  Judicature  Acts  1873, 1874,  and  1878, 
consolidated.  With  Notes  and  an  Index.  By  Sir  JAMES 
STEPHEN,  one  of  Her  Majesty's  Counsel.  12mo.  1875.  4».  6<i. 
JURISPRUDENCE.— Amos,  Law  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  delivered  at  University 
College  at  the  commencement  of  the  session  187 4-5.  By  SHELDON 
AMOS,  Esq.,  M.A,  Barrister-at-Law.    8vo.     1874.        Net,  1«.  M. 

Phillimore's  (J.  G.)  Jurisprudence.— An  Inaugiual 
Lecture  on  Jurisprudence,  and  a  Lecture  on  Canon  Law,  delivered 
at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.  By  J.  G. 
PHILLIMOBE,  Esq.,  Q.C.    8vo.    1851.    Sewed.  Ss.  6<i. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  by  the  following  Barristers, 
under  the  General  Superintendence  of  JOHN  BLOSSETT 
MAULE,  Esq.,  Q.C.,  Beoorder  of  Leeds.  The  Thirtieth  Edition. 
VoL  I.  containing  titles  "Abatement "  to  "  Dwellings  for  Artisans;" 
by  THOS.  SIRBELL  PRITCHABD,  of  the  Inner  femple,  Esq., 
Recorder  of  Wenlock.  VoL  II.  containing  titles  '*  Easter  Offering  " 
to  "Hundred  ;"  by  SAML.  BOTELER  BRISTOWE,  Q.C.,  M.P., 
of  the  Inner  Temple,  Esq.  VoL  III.  containing  titles  "  Indictment " 
to  "  Promissory  Notes  ;"  by  LEWIS  W.  CAVE,  Q.C.,  of  the  Inner 
Temple,  Esq.,  Recorder  of  Lincoln.  VoL  IV.  contaming  the  whole 
title  "  Poor ;"  by  JAMES  EDWD.  DAVIS,  Esq.,  Stipendiary 
Magistrate  for  Stoke-vpon-Trent.  (SM  aeparatdy,  price  11.  lis. 
6rf.)  VoL  V.  containing  titles  "Quo  Warranto"  to  "Wreck;"  by 
JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.,  Recorder  of  Leeds. 
Five  vols.  8vo.     1869.  7/.  7«. 

*«*  AU  itamdard  Law  Works  are  kept  in  Stocky  in  law  oaif  and  other  ImUings. 
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JUSTICE  OF  THE  PEACE.-Ow«M«««. 
Paley.— Tfcte  *«  ConvictioiM." 

Stone's  Practice  for  Justices  of  the  Peace,  Jostit 
Clerks  and  Solicitors  at  Petty  and  Special  Sesnons,  in  SumiiM 
Matters  and  Indictable  Offences,  with  a  list  of  Sununaiy  Cohtic- 
tions  and  of  Matters  not  Criminal.  With  Forms.  Eighth  Editioii. 
By  THOMAS  SIRRELL  PBITGHARD,  of  the  Inner  TemfOe, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlodc  In  1  voL    Demy  Syoi. 

1877.  U  lOt 

'*  The  desi^  of  the  present  Edition  has  been  dereloped  with  a  triew  to  oftlar  to  Mugbt' 
trates  sad  PrscUtloners,  In  one  volume  of  moderiite  siss,  a  complete  general  aocoant  of 
the  Procedure  at  Petty  Sesidons  in  Summary  Matters  and  Indictable  Offenoea,  in  nicb  a 
oonaecntiTe  form,  aooording  to  the  usnal  order  of  events  as  to  render  easily  attainable 
inibimatiou  on  soy  point  of  procedure  as  it  may  stise  at  any  girea  period  off  the  pro- 
ceedings. "—Extract  from  Pritfaee. 

*' Justices  of  the  Peace  and  Prsotltloners  at  Petty  and  Speda)  Sessions  who  wisih  to 
have  a  handy  volume  by  thefar  dde  for  ready  reference,  will  find  this  new  edjtion  of 
8tone*s  Practice  very  convenient  and  useful.'*— Z«mv  Magaxint,  May,  1878. 
"  In  cleame«s  of  exposition,  in  choice  of  nutter,  and,  above  all,  in  orderliness  of 

arranKement,  the  book  It-aves  little  to  be  def-ired The  book,  ss  a  whoie,  is 

thorou.>hlv  satisikctory,  and,  having  gone  carefully  through  it,  we  can  reoommead  it 
with  confidence  to  the  numerous  bod>  of  our  readers  who  are  daily  interested  in  tbo 
sn>>Ject8 1(»  which  it  related."— Sn^'cttorf*  JoumaU  December  8th,  1877. 
JUSTINIAN,  INSTITUTES  OF -Cumin.— Fide  "Civil  Uw." 
Greene.— ricfo  *' Roman  Law." 
Means.— Fide  ''Roman  Law." 

Voet. Vide  "CSvil  Law." 

LAND  DRAINAGE.— ThPing's  Land  Drainage  Act.— With 
an  Introdaction,  Practical  Notes,  an  Appendix  of  Statutes  relating 
to  Drainage,  and  Forms.  By  THEODORE  THRING,  Eaq., 
Barrister-at-Law.     12mo.     1861.  Is, 

LAND  TAX  — Bourdin's  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  Office,  Somerset  House  (late  Registrar 
of  Land  Tax).    Second  Edition.    Crown  8vo.    1870.  4t. 

LANDLORD  ANDTENANT.— Woodfall's  Law  of  Landlord 
and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Eleventh  Edition.  Containing  an  Abstract  of  Leading 
Propositions,  and  Tables  of  certain  Customs  of  the  Country.  By  J. 
M.  LELY,  of  the  Inner  Temple,  Esq.,  Barrister-at-Ijaw.  Royal 
8vo.    1877.  11,  ie«. 

LAW,  GUIDE  TO.— A  Guide   to  the  Law   for   General 

Use.    By  a  Barrister.    Twenty-first  Edition.    1878.    Ntt,  8a  6d. 

"There  may  be  many  students  of  both  branches  of  the  profession  who  wUl  find  the 

following  pages  an  sssistance  to  them  in  the  couise  of  their  reading,  not  in  snbstttntion 

of  but  U^ether  with,  or  preliminary  to,  the  vulnminons  sod  highly  teehnlosi  works  wiiiah 

they  have  neceasarily  to  examine." 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &c.,  in  England 
and  Wales ;  the  Circuits,  Judges,  Tre^tsurera,  R^^istrars,  and  High 
Bailiffs  of  the  Cotinty  Courts,  District  Registries  and  Regristrars 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Reo:>rder8, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Colonial  Jndge^ 
and  Colonial  Lawyers  having  English  Agents,  Metropolitan  and 
Stipendiarv  Magistrates,  Law  Agents,  Law  and  Public  Officers, 
Circuits  of  the  Judges  and  Counsel  attending  Circuit  and  Sessions, 
List  of  Sheriffs  and  Agents,  London  Commissioners  to  Administer 
Oaths  in  the  Supreme  Court  of  Judicatipre  in  England,  Conveyan- 

^^^AU  fUmdard  Lam  Worki  am  keyi  in  SUKk^  in  Ujm  oalf  and  tOher  bindimfa^ 
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LAW  HST.-<*>»*<»~'A 

oere  Practising  in  England  under  Certificates  obtained  in  Scotland, 
&c.,  ftc.,  and  a  variety  of  other  useful  matters  so  f ar  4m  relates  to 
Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  and 
Notaries.  CompUed  by  WILLIAM  HENRY  COUSINS,  of  the 
Inland  Revenue  Office,  Somerset  House,  Re^nstrar  of  SUmped  Cer- 
tificates, and  of  Joint  Stock  Companies.  Published  annually.  By 
authority.    1878.  {Ndcaah^s,)      10*.  6d. 

LAW  REPORTS. — ^A  large  Stock  of  second  hand  Reports.    Estimates 

on  application. 
LAWYER'S  COMPANION.— Fide  "Diary." 

LEADING  CASES.— Haynes'  Students'  Leading  Cases. 
Being  some  of  the  Principal  Decisions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Conveyancing  and  Etjuity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HAYNES,  LL.D.,  Author  of  "The  Student's 
Statutes."    Demy8vo.     1878.  lOt. 

LEGACIES.— Roper's  Treatise  on  the  Law  of  Lega- 
cies.-Fourth  Editbn.  By  H.  H.  WHITE.  2  vols.  Boyal  8vo. 
1847.  8/.  3«. 

LEXICON.— Fu2e  "Dictionary." 

LICENSINQ.>-Lely    and     FdUlkes'     Licensing     Acts, 

1828,  1869,  1872,  and  1874;  Containmer  the  Lawof  the 

Sale  of  Liquors  by  Retail  and  the  Management  of  Licensed  Houses  ; 

with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 

of  Forms.    Second  Edition.      By  J.   M.   LELY  and  W.  D.   L 

FOULKES,  F^rs.,  Barristers-at-Law.    Boyal  12mo.     1874.        8«. 

"  Meatra.  Lely  and  Foulke^s  plan  ia  to  print  in  fall  the  principal  Acta,  and  to  inter- 
polate between  the  aeetiona  of  each  of  these  atatutes  all  aabaidiarj  enactmeuta,  dlatio- 

gnlahtniir  them  by  brackets  and  maxiginal  notea Theae  noteeare  oanallT 

aenaible  and  to  the  point  and  give  eyidenoe  both  of  care  and  knowledge  of  the  aal^ect" 
— Sotteiiori' JoumaL 

LIEN.— Cross'  Treatise  on  the  La>v  of  Lien  and 
Stoppage  in  Transitu. — 8yo.    1840.  15s. 

LIFE  ASSURANCE.->Scratchleys  Decisions  in  Life  As- 
surance Law,  collated  alphabetically  according  to  the  point 
involved ;  with  the  Statutes.  Bevised  Edition.  By  ABTHUR 
SCRATCHLEY,  M.A.,  Barrister-at-Law.    Demy  8vo.    1878.     5«. 

LIGHTS —\A/^oolrych's  Practical  Treatise  on  the  Law 
of  Window  Lights.— Second  Edition.    12mo.    1864.      6s. 

LOCAL  GOVERNMENT,— Ftdc  "Public  Health." 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  Commissions  and  Inquisitions,  with  Notes  of  Cases 
and  llecent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Schedule  of  Coses. 
Sixth  Edition,  by  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.     8vo.     1877.  21f. 

MAGISTERIAL  LAW.— Burn.— Fufe  «  Justice  of  Peace." 

Leenilng  and  Cross,— Vide  "  Quarter  Sessions.' 

Peiley.— Vide  "  ConviotionB." 

Pritchard.— Fide  *' Quarter  SessionB." 

Stone.— Ftcie  "  Petty  Sessiona." 
«^*  A  U  Mtandaird  Zow  Worki  are  kepi  %n  Stock,  in  law  coif  amd  other  bindingi. 
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MAINTENANCE  AND  CHAMPERTY.— Tapp  on  Main- 
tenance  and  Champerty. — An  Inquiry  into  the  proocnt 
state  of  the  Law  of  Maintenance  and  Champerty,  principally  as 
affecting  Contracts.  By  WM.  JOHN  TAPP,  of  Lincoh&'s  Inn.  Ksq. , 
Barr»ter-at-Law.     12nio.    186L  4jl  6d. 

MANDAMUS.  — Tapping  on  Mandannus.  — The  Lsw  and 
Practice  of  the  High  Prerogative  Writ  of  Mandamns  as  it  obtains 
both  in  £ngland  and  Ireland.     Royal  Svo.    1843.  1/.   Ij: 

MARINE   INSURANCE—^'icie^'InBanuice.'' 

MARTIAL  LAW.^Flnlason's  Treatise  on  Martial  I^ciw, 
as  allowed  by  the  Law  of  England  in  time  of  Rebellion  ;  ^ritfa 
Practical  Ulustrations  drawn  from  the  Official  Documents  in  the 
Jamaica  Case,  and  the  Evidence  taken  by  the  Royal  Commission  of 
Enquiry,  with  Comments  Constitutional  and  LegaL  By  W.  f*. 
FINLASON,  Esq.,  Barrister-at-Law.    8vo.     1866.  12s. 

MERCANTILE  LAW— Boyd.— Fide  "Shipping." 

Russell.— Fid«  "Agency." 

Smith's  Mercantile  La^w. — A  Compendium  of  Mercantile 

Law.      By  the  late  JOHN  WILLIAM    SMITH,    Esq.      Ninth 

Edition.     By  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 

one  of  Her  Majesty's  CounseL    Royal  8va     1877.  If.  1 8c 

*'  We  can  safely  say  that,  to  the  practising  Solicitor,  few  books  will  be  found  more 
uefnl  than  the  ninth  edition  of '  Smith's  MercsatUe  Iaw,*"— Lam  Magatim,  Nov.  1877. 

Tudor's  Selection  of  Leading  Cases  on  Mercan* 
tile  and  Maritime  Law.— With  Notes.  By  O.  D.  TUDOR, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo.  1868.    12.  I8s. 

METROPOLIS  BUILDINQ  ACTS —Wool rych's  Metropolis 
Building  Ac t s,  together  wi th  such  Clauses  of  the  Metropolia 
Management  Acts,  1855  and  1862,  and  other  Acts,  as  more  par- 
ticularly relate  to  the  Buildings  Acts,  with  Xotes,  KxpLonatory  of 
the  Sections  and  of  the  Architectund  Terms  contained  therein. 
Second  Edition.  By  NOEL  H.  PATERSON,  M.A.,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     12mo.     1877.  8s.  6tL 

WINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 

with  a  Summary  of  the  Laws  of  Foreign  States  and  Practical 
Directions  for  obtaining  Qovemment  Grants  to  work  Foreign  Mines. 
Second  Edition  Enlarged.     By  ARUNDEL  ROGERS,  Esq.,  Bar- 
rister-at-Law.    8vo.      1876.  IL  lis.  6d. 
"  Most  oomprehensiTe  and  complete."— 2^io  Than,  June  17,  1876. 
**  Although  issued  as  a  Second  Edition,  the  work  appeals  to  hare  boon  almost  entirely 
re-wntten  and  very  much  Improved.    .    .    .     The  volume  will  prove  invaluable  as  a 
work  of  legal  reference."— 7A£  Mining  Journal^  Majr  18,  1876. 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gage.—Third  Edition.    Royal  8vo.    1860.  Net^  II. 

MORTMAIN.— Ra^^rlinson's  Notes  on  the  Mortmain 
Acts  ;  shewing  their  operation  on  Gifts,  Devises  and  Bequests  for 
Charitable  Uses.  Designed  for  the  Use  of  Solicitors  in  Adminstra- 
tion  Suits  in  the  Chancery  Division  of  the  High  Court  of  Justice. 
By  JAMES  RAWLINSON,  Solicitor.  Demy  8va  1877.  Inter- 
leaved.  -^rf>  2».  6rf. 

MUNICIPAL  ELECTIONS.- Fufe  "Ballot" 

*«*  A  U  standard  Law  Worki  are  kept  m  Stock,  in  taw  oalf  and  other  bindingt. 
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NAVY.— Thring's  Criminal  Law  of  the  Navy,  with  an 

Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 

the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 

Discipline    Act    and    Practical     Forms.      Second    Edition.      By 

THEODORE  THRING,  of  the  Middle  Temple,  Barristerat-Law, 

late  Commissioner  of  Bankruptcy  at  Liverpool,  and  C.  E.  GIEFORD, 

Assistant-Paymaster,  Royal  Navy.  12 mo.  1877.  12s.  6d, 

"A  foil  tenes  of  forms  of  warrants,  minute*,  chargos,  Ac  ,  and  a  good  Index,  complete 

the  utilitT  of  a  work  which  should  be  In  th**  hands  of  Nil  ^rho  have  to  deal  with  tht^  regn- 

latlng  and  governing  of  the  Fleet."— Lat9  Maga»w$^  Februai7,  1878. 

**In  the  new  edition,  the  procedure,  naral  regoldtions,  fornta,  and  all  matters  con 
nected  with  the  practical  administration  ot  the  law  have  be^'U  cbisaifleii  and  arranged  by 
Mr.  Glfford,  so  that  the  work  is  in  every  way  luefUl,  oomplate,  and  up  to  date.**— Jfovol 
andJimtarp  QaxetU,  December  12,  187T. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Pri us.— Thirteenth 

Edition.    By  JOHN  DAY,  one  of   Her  Majesty's  Comisel,  and 

MAURICiS  POWELL,  Barrister-at-Law.     Royal  12mo.    1875.  22. 

(Bound  in  one  thick  volume  calf  or  circuilj  5s,  Gd,,  or  in  ttoo  convenient  voli» 

caif  OT  circuit,  lOs.  net,  extra.) 
'*The  work  itself  has  long  ago  won  a  position  altogether  nnfqne,  and  in  the  hands  of 
Its  present  editors  there  is  no  fear  that  the  poeition  will  be  lost."— low  Journal^  Juljr  10, 187ft 

Selwyn's  Abpidgment  of  the  Law  of  Nisi 
Prius.— Thirteenth  Edition.  By  DAVID  KEANB,  Q.O., 
Recorder  of  Bedford,  and  CHARLES  T.  SMITH,  M.  A,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Grood  Hope.  2  vols. 
Royal  8va     1869.     {PubUehed  <U  22.  16<.)  Net,  It 

NOTANOA.— Fia<  «  Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  P.8A., 
of  Lincoln's  Inn,  Barrister-at-Law.    8vo.    1876.  IL  4s. 

NUISANCES.~FitzGerald.— Fvie  "PubHc  Health." 
OATHS.— Bpaith waiters  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  L  containing  practical  information  respecting  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers ;  Part  II.  comprising  a 
collection  of  officially  recognised  Forms  of  Jurats  and  Oaths,  with 
Explanatory  Observations.  By  T.  W.  BRAITHWAITE,  of  the 
Record  and  Writ  Clerks'  Office.     Fcap.  Svo.     1876.  i$.  6d. 

'*  Specially  nieftil  to  Comminioners.'*— J^i9  MagaxiiUt  Febmarj,  1877. 
"  The  wurk  will,  we  donbt  not,  becoms  the  recognised  guide  ol  oommissionsn  to  ad- 
minister oatho."— &)fifltor<'  Jvumal,  May  6, 1876. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership. By  FREDERICK  POLLOCK,  of  Lincoln's  Inn, 
EHq.,  Barrister-at-Law.  Author  of  '*  Principles  of  Contract-at-Law 
and  in  Equity."    Demy  8vo.,    1877.  8<.  6dL 

*«*  The  object  of  this  work  is  to  give  the  substance  of  the  Law 
of  Partnership  (excluding  Companies)  in  a  concise  and  definite  form. 
"Of  the  ezecntion  of  the  work,  we  can  sp^ak  in  terms  of  the  hi4be8t  praise.    The 
language  ib  simple,  concise,  and  cloar ;  and  the  general  propoeicions  may  bear  comparison 
with  those  of  Sir  Jameb  Stephen." — Law  Magaxine,  February,  1878. 

"  Ur.  Pollock's  work  appears  eminentlj  satisfactory  •  .  .  the  book  is  praiseworthy 
In  design,  scholarly  and  complete  in  execution." — Satwrdap  Review^  May  6, 1877. 

**Mr.  pollock  is  most  accurate  in  his  law,  which  is  a  matter  of  much  importance,  in  a 
book  whofi«  oontenta  may  almost  be  got  by  heart  by  a  hard-working  stndent.* — The 
SptoUUor,  May  13,  lr*n. 

*'  ▲  few  more  books  written  as  carefhUy  as  the  '  Di^rest  of  the  Law  of  Partnerahip,'  will, 
perhaps,  remove  some  drawbacks,  and  render  Ensliah  law  a  pleasanier  and  easier  subject 
to  study  than  it  is  at  pressnt,"— 7%c  BxamtueTt  Inarch  31, 1877. 

*«*  AU  sUmda/rd  Law  Worke  arc  kept  in  Stock,  in  law  caij  and  other  bindings. 
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PATENTS. — Hiiidmarch's  Treatise  on  the  La^w  rela- 
ting to  Patents.— Sto.    1846.  IL  u. 

PERSONAL  PROPERTY.— Smith's  Real  and  Personal 
Property. — A  Compendium  of  the  Law  of  Baal  and  Personal 
Property  Primarily  Connected  with  Conveyancing ;  Designed  as  a 
Seoond  Book  for  Students,  and  as  a  Digest  of  the  nuwt  naefol 
Learning  for  PractitionerB.  By  JOSIAH  W.  SMITH,  B.C.L., 
Q.C.,  Judge  of  County  Courts.  Fifth  Edition.  2  yoIb.  Demy  8to. 
1877.  2L  2«. 

PETITIONS.— Palmer.— Fide  "  Conveyandng." 

PETTY  SESSIONS.— Stone's  Practice  for  Justices  of 
the  Peace,  Juntices'  Clerks  and  Solicitors  at  Petty  and  Special 
Sessions,  in  Summaiy  Matters  and  Indictable  Offences,  with  a  List 
of  Sununary  Convictions  and  of  Matters  not  Criminal.  With  Forma. 
Eighth  Edition.  By  THOMAS  SIKRELL  PRITCHARD,  of 
the  Inner  Temple,  Esq.,  Barriater-at-Law,  Recorder  of  Wenlock. 
In  1  vol.    Demy  8vo.     1877.  IL  10#. 

The  dedgn  of  the  present  Edition  has  been  developed  with  a  view  to  offer  to 


trates  aud  Practltionenif  in  one  Tolnme  of  moderate  aize.  a  complete  general  acooani  o£ 
the  Procedure  at  Petty  Bessioos  In  Sammary  Hatters  and  Indictable  Offences,  In  sncii  a 
consecntlTe  form,  accordiiig  to  the  nsaal  order  of  ereutSp  as  to  render  easily  afctafauible 
information  on  any  point  of  procedure  as  it  may  ariae  at  any  giytn  period  of  the  pro. 
oeedings.**— £;rfnM^/rom  Prt^aee. 

"  Josticee  of  the  Peace  aud  Practitioners  at  Petty  and  Special  SessioDS  who  wish  to 
hare  a  bandy  Tolume  by  their  side  for  ready  reference,  will  find  this  new  cdicioii  of 
Btone'ii  Practice  yerj  oonvenlent  and  useful"— £010  Maffoame.  Hay,  18T8. 

*'  In  clearness  of^  exposition,  in  choice  of  matter,  and,  above  all,  in  erdertinesa  of 

arrangement,  the  book  leaTes  litUe  to  be  desired The  book,  as  a  whole,  is 

thoroughlT  satisikctory,  and,  having  gone  careftiUy  throngh  it,  we  can  recoounend  It 
with  conndeuce  to  the  nnmtsroos  body  of  our  readers  who  are  daily  intareeted  in  tba 
subjects  to  which  it  relates."—  Solieiton*  Journal,  December  8th,  1877. 

PLEADINa—APChbold.—  Vide  "  CriminaL" 

POOR  LAW.— Davis'  Treatise  on  the  Poor  La>^^s.— Being 
VoL  IV.  of  Bum's  Justice  of  the  Peace.  8vo.  1869.  U  lU  M. 

POWERS.— Farwell     on    Po>A/^ers.— A    Concise    Treatise    on 
Powers.    By  GEORGE  FARWELL,  B.A.,  of  Lincoln's  Inn,  Esq. 
Barrister-at-Law.    8yo.     1874.  1/.  1«. 

"  We  recommend  Mr.  Farwell's  book  as  containing  within  a  small  oompacs  whar  would 

otherwise  have  to  be  sought  out  in  the  pages  of  hundreds  of  confusing  reports.  *— TiU  Leue. 

PRECEDENTS.— F«i! "  Conveyancing." 

PRINCIPAL  AND  AGENT.— Petgrave's  Principal  and 
Agent. — ^A  Manual  of  the  Law  of  Principal  and  Agent  By 
E.  C.  PETGRAVE,  Solicitor.     12mo.    1867.  7s.  dd. 

Petgrave's  Code  of  the  La^Ar  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAVE,  Solicitor. 
Demy  12ma     1876.  Net,  tewed,  2f, 

PRIVY  COUNCIL.  — Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  of 
the  Privy  Council,  considered  as  a  Judicial  IVibunal, 
especially  in  Eocl^iastical  Cafies,  with  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  opinions.  By  W.  F.  FIN- 
LASON,  Barrister-at-Law.    Demy  8vo.     1878.  4«.  6d. 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  ROBERT 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen's  Bench, 
and  of  the  High  Court  of  Bengal ;  and  Advocate  of  the  Courts  of 
British  Burmah.   12mo.   1869.  6«. 

%*  AU  ttandard  Law  Works  art  kept  m  Slock,  in  law  ealfand  other  hindings. 
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PROBATE. — Browne's  Probate  Practice :  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Oontentious  Business,  with  the  Statutes,  Rules,  ITees,  and 
Forms  relating  thereto.  By  GEORG£  BROWNE,  Esq.,  Barrister- 
at-Law,  Recorder  of  Ludlow.     8vo.      1873.  11.  In. 

*'  A  cursory  glance  through  Mr.  Browne's  work  shows  tiist  It  has  been  compiled  with 
more  than  ordlnarj  care  and  inteliigeuce.  We  should  consult  it  wtth  every  ooufidencCp 
and  eoDseqnently  recommend  it  to  thoee  who  require  an  instructor  in  Prubate  Court  prac- 
tice.*—Iai0  Times,  June  21,  1873. 

PUBLIC  HEALTH.— Chambers'  Exhaustive  Index  to 
the  Public  Health  Act,  1876 ;  with  the  full  Text  of 
the  Act,  and  of  most  of  the  Incorporated  Acts.  By  GEO.  F. 
CHAMBERS,  Esq.,  Barrister-at-Law.     Imp.  Bvo.     1877.      is.  6d. 

Chambers*  Digest  of  the  Law  relating  to  Public 
Health  and  Local  Goverfiment. — With  notes  of 
1073  leading  Cases.  Various  official  documents  ;  precedents  of 
By-laws  and  Regulations.  The  Statutes  in  fuU.  A  Table  of 
Offences  and  Punishments,  and  a  Copious  Index.  Seventh  Edition, 
enlarged  and  revised,  with  Supplement  containing  newLocal  Govem- 

•    ment  Board  By-Laws  in  fulL      Imperial  8vo.     1875-7.  28s, 

*«*  The  Supplement  may  be  had  separately,  price  9s, 

Chambers'  Popular  Sunnmary  of  Public  Health 
and  Local  Governnnent  Law.    Imperial  8vo.    1875. 

Net,  Is.  6d. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts. — The  Law  relating  to  Public 
Health  and  Local  Grovemment,  as  contained  in  the  Public  Health 
Act,  1875,  with  Introduction  and  Notes,  showing  all  the  alterations  in 
the  ExistingLaw,  with  reference  to  the  Cases,  &c.;  together  with  a  Sup- 
plement containing  ''The  Rivers  Pollution  Prevention  Act,  1876." 
With  Explanatory  Introdaction,  Notes,  Cases,  and  Index.  By  G, 
A.  R.  FITZGERALD,  Esq.,  Barrister-at-Law.     Royal  8vo.     1876. 

1/.  U, 

"  A  copious  and  well-executed  analytical  Index  completes  the  work  which  we  can 
eonfldentlx  recommend  to  the  officers  and  members  of  sanitary  anthoritiee,  and  all 
interested  in  the  tabject  matter  of  (be  new  AeW'—Law  MagoMine  oind  BevieWt  February, 
1877. 

*'  Mr.  FitzOerald  comes  forward  with  a  special  qualification  for  the  task,  for  he  was 
employed  bj  the  Government  in  the  preparation  of  the  Act  of  1H75;  and,  as  he  himself 
•ays,  has  neceaaurily,  for  some  time  past,  deroted  attention  to  the  Lair  relating  to  public 
health  and  local  Kovemmrat." — Law  Journal,  April  22,  1876. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officials;  Rules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEORGE  F.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.    12mo.     1S78.  Net,  28,  6d, 

QUARTER  SESSIONS.— Leemlng  <&  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Cheater,  Judge  of  County 
Courts,  and  Deputy-Chairman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  of  the  Inner  Temple,  Esq.,  Barrister^t-Law.  8to. 
1876.  li  U. 

"  The  present  editors  a^ar  to  hare  taken  the  ntmost  pahu  to  make  the  Tolume  oom- 

pleie,  and,  flrom  our  ezammiition  of  it,  we  can  thoroaghly  recommend  it  to  all  interested 

in  the  practice  of  quarter  seesiona.''— Xa«0  Timet^  March  18, 1876. 

«*  All  Standard  Law  Works  are  kept  in  Stock,  in  law  ca{f  and  other  bindings. 
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QUARTER  SESSIONS.' 

P Pilchard's  Quarter  Sessions.— The  JuiBdiction,  Pr»c 

tioe  and  Frooedure  of  the  Quarter  Sevions  in  Criminal,  Civil,  and 

Appellate  Matters.     By  TfiOS.  SIRRELL  PKITCHARI>,  of  tbc 

Inner  Temple,  £aq.,  Barrisfeer-at-Law,  Becorder  of  Wenlock.       Sro. 

1876.  2L  2f. 

**  We  can  eonfldmitly  nT  that  It  iiwrftten  throachoiit  with  cleanieM  and  fartelMifeQee, 
and  that  both  In  legwlatlon  and  in  oaaa  law  it  la  earelUlj  brooirht  down  to  tJHe  Bkc«l 
recent  date.*— &»/iea<in'  Jmtrnal,  May  1,  1876. 

RAILWAYS.— Browne.— Wde  •*  Canien." 

Lely's  Railway  and  Canal  Traffic  Act,  187S.— 

And  other  Railway  and  Canal  Statutes  ;  with  the  General  Ordexa, 
Forma,  and  Table  of  Peee.  By  J.  M.  LELY.Esq.  Post  8vo.   187S.  8<. 

Simon's  Law  relating  to  Railway  Accidents,  in- 
cluding an  Outline  of  the  loabilitiee  of  Railway  Companies  as  Cairien 
generidly,  concisely  Discussed  and  Explained.     12ma     1862.         Sjl 

REAL    PROPERTY.— Dart.— Fid«  ''Vendors  and  Purchasers." 

Greenwood's  Recent  Real  Property  Statutes. 
Comprising  those  passed  during  the  years  1874-1877  infiluaiTe. 
Consolidated  with  the  Earlier  Statutes  thereby  Amended.  With 
Copious  Notes.  By  HARRY  GREENWOOD,  M.A.,  Esq.,  Bar- 
rister-at-Law.     (JoitU  Editor  of  **  Notanda  DiffeMt,**)   {In  tkt  prtss). 

Leake's  Elementary  Digest  of  the  Law  of  Pro- 
perty in  Land. — Contaimng:  Introduction.  Part  L  The 
Sources  of  the  Law.— Part  IL  Estates  m  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barrister-at-Law.    8yo.    1871  IL  2*. 

\*  The  abore  forms  a  complete  Introdoctioii  to  the  Stod^  of  the  Law  of  Real  Property. 

Shearwood's  Real  Property — ^A  Condae  Abridgment 
of  the  Law  of  Real  Property  and  an  Introduction  to  CoTeyandng. 
Designed  to  facilitate  the  subject  for  Students  preparing  for 
ExaminaUon.  By  JOSEPH  A.  SHEARWOOD,  of  Lincohi's  Inn, 
£sq.,Barrister-at-Law.     Demy8T0.     1878.        69. 6d,  {Just  ready.) 

Shelford's  Real  Property  Statutes.— Eighth  Editiim. 
By  T.  H.  CARSON,  of  linooln's  Inn,  Esq.     8vo.     1874.      IL  lOi. 

Sniith's  Real  and  Personal  Property.— A  Com- 
pendium of  the  Law  of  Real  and  Personal  Property,  primarily 
connected  with  Conyeyandng.  Designed  as  a  second  book  for 
Students,  and  as  a  digest  of  the  most  useful  learning  for  Pkvcti- 
tioners.  By  JOSIAH  W.  SMITH,  B.C.L,  Q.C.,  Judge  of  County 
Courts.     Mfth  Edition.     2to1s.    Demy  8yo.     1877.  2/.  2s. 

"He  has  giyen  to  the atadent  shook  irtileh  hema7  read  orer  and  orer  again  with  pnflt 
and  plessare.">-£<n0  Ttmm. 

'*The  work  befbre  us  will,  we  think,  be  foand  of  veiy  great  lenrice  to  the  praotitloacr.'' 
^SoMeUor^  JotirmaL 

RECEIVERS.— Seton.—Fu2e  "Equity." 

REGISTRATION.- Rogers.-  Vide  "  Elections." 

REGISTRATION  CASES.— Hop  w^ood  and  Coltman's 
Registration  Cases.— VoLL (1868-1872).  Net,2lASi,  Calf, 
Vol.  II.  Part  I.  ^1873).  Ntt,  10».;  Part  II.  (1874).  Net,  l(k  6<i.; 
Part  IIL  (1875).  Net,  U  6d}  Part.  IV.  (1876).  Net,  4s.  Part  V. 
(1877).    Net,  Si.  sewed, 

REPORTS.— A  large  Stock  of  second  hand  Reports.  Estimaeea  on 
application. 

\*  All  standard  Law  Works  are  kept  in  Stocky  in  lav  oalfand  other  Hndingsi 
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RIVERS  POLLUTION  PREVENTION.— FltzGerald's    Rivers 

Pollution  Prevention  Act,  1878.— With  ExpUnatonr 

Introduction,  Notes,  Cases,  and  Index.     Royal  8vo.  1876.      3«.  6a. 

"A  welliimed  addition  to  the  aathor's  prenoiu  work  on  Saoitsry  Law."— Z^m 

Uagannt^  Febnuirj,  18T7. 

ROMAN  LAW.— Cumin.— P'We"  Civil" 

Greene's  Outlines  of  Roman  Law.— Consisting  chiefly 
of  an  Analysis  and  Summary  of  the  Institutes.  For  the  use  of 
Students.  By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Lincohi's 
Inn,  Barrister-at-Law.  Third  Edition.  Foolscap  8 vo.  1875.      7<.6<i. 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  including  the  History  and 
Generalization  of  Roman  Law.  By  T.  LAMBERT  MEARS, 
M.A.,  LL.D.  Lond«,  of  the  Inner  Temple,  Barrister-at-Law. 
PublithedbypermisaionoftheUUeM.Ortolan.  Post8vo.  1876.  12f. 6<i. 

'*  The  work  has  been  well  and  faltbltiUf  executed .  .  .  Both  atadents  and  their 
teachers  are  at  the  mercy  of  examlnen,  and  this  book  will  very  prottably  be  found 
uaefol  br  all  partiefl."— iKAdurtim. 

' '  Dr.  Mean  has  made  his  edition  tKt  edition  par  excelUnet  of  that  gnat  French  writer."— 
Iritk  Law  Kvut. 

SAUNDERS'  REPORTS.- Williams'  (Sir  E.  V.)  Notes  to 
Saunders'  Reports.— By  the  late  Serjeant  WILLIAMS. 
Continued  to  the  present  time  b}'  the  Right  Hon.  Sir  EDWARD 
VAUGHAN  WILLIAMS.    2  voIb.    Royal  8vo.    1871.      2L  10«. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 

1877,  with  Introduction,  Notes  and  Forms,  and  Summaiy  of  Practice, 

by  JAMES  W.  MIDDLETON,  B.A.,  of  Lincoln's  Inn,  Banister-at. 

Law.    12mo.    1878.  Z8,6d, 

''The  book  is  a  well-timed  and  nseftil  mannal  of  the  Aot"- SoHeUori  Joumai,  April 

SO,  1878. 

SHIPPING,  and  vide  "  Admiralty." 

Boyd's  Merchant  Shipping  Laws ;  being  a  Consolida- 
tion of  all  the  Merchant  Shipping  and  Passenger  Acts  from  1854  to 
1876,inclusiTe ;  with  Notes  of  all  the  leading  English  and  American 
Cases  on  the  sabjects  affected  by  Legislation,  and  an  Appendix 
containing  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A^  C.  BOYD,  LL.R,  of  the 
Inner  Temple,  Esq.,  Barrister^kt-Law,  and  Midland  Circuit  8to. 
1876.  IL  fit. 

"  Mr.  Bcjd  confines  himself  to  short,  sod  as  far  as  we  can  jndge,  oonect  atatementa  ot 
the  effect  oi  actual  dedaioiia."— £o{ic<lor«*  Jtmrnal.  January  SO,  187T. 

^*The  great  deaidoratam  la  obvloutly  a  good  index,  and  this  Mr.  Bojd  has  taken  par^ 
tlcalar  care  to  aupply.  We  can  recommend  the  work  as  a  Terj  luanil  oompeBdiam  of 
shipping  law.**— low  llmef,  December  80, 1ST6. 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors 
of  the  Supreme  Court  of  Judicature.— With  an 
Appendix  of  Statutes  and  Rules.  By  A.  CORDERY,  of  the  Inner 
Temple,  Esq.,  Bairiater-at-Law.    Demy  8vo.    1878.  14s. 

SPECIAL  SESSIONS  PRACTICE.— Stone.— F«ie  "Petty  Sessions. 

STAMP  LAWS.— Tilsley's  Stamp  La^ws.— A  Treatise  on  the 
Stamp  Laws,  being  an  AnalytioJ  Digest  of  all  the  Statutes  and 
Cases  relating  to  Stanip  Duties,  with  practical  remarks  thereon. 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  payable  in 
the  United  Kingdom  after  the  1st  Jannaiy,  1871,  and  of  Former 
Duties,  &c.,  &c.  By  EDWARD  HUGH  TILSLEY,  of  the  Inland 
Revenue  Office.   8to.   1871.  18s. 

*«*  All  standard  Law  Works  are  kept  in  Stock,  in  taw  ct^fand  other  bindin*/s. 
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STATUTES,  and  vide  "  Acts  of  Parliament." 

Biddle's  Table  of  Statutes.— A  Table  of  References  to 
unrepealed  Public  General  Acts,  arranged  in  the  Alphabetical  Order 
of  their  Short  or  Popular  Titles.  Second  Edition,  including  Refer- 
ences to  all  the  Acts  in  Chitty's  Collection  of  Statutes.  Rojal  8vo. 
1870.     {Published  at  9«.  6d.)  AW,  2$.  6d, 

Chitty's  Collection  of  Statutes,  with  Supple- 
ments, to  1877.— A  Collection  of  Statutes  of  Practical  Utility  ; 
with  notes  thereon.  The  Third  Edition,  containing  all  the  Statutes 
of  Practical  Utility  in  the  Civil  and  Criminal  Administration  of 
Justice  to  the  Present  Time.  By  W.  N.  WELSBY  and  EDWARD 
BEAVAN,  Esqrs.,  Barristers^t-Law.  In  4  very  thick  vols.  Royal 
8vo.     1865.  12L  12«. 

With  Supplemental  Volume  to  the  above,  comprising  the  Statutes 
1865—72.  By  HORATIO  LLOYD,  Esq..  Judge  of  County  Courts, 
and  Deputy-Chairman  of  Quarter  Sessions  for  Cheshire.  Together 
6  vols.     Royal  8vo.     1865—72.  15/.  16«. 

Vol.  IL,  Part  L,  1873,  7».  .6d.  Part  II.,  1874,  6*.  Part  IIL, 
1875, 16#.    Part  IV.,  1876,  6».  6d,     Part  V.,  1877,  4«.  6<i.,  sewed. 

*«*  Continued  Annually. 

**  vrhen  he  (Lord  Campbell)  was  upon  the  Bench  he  always  had  this  work  by  him, 
and  no  statuses  were  ever  referred  to  by  the  Bar  whioh  he  coald  not  find  in  IL" 

Head's  Statutes  by  Heart;  being  a  System  of  Memoria 
Technica,  applied  to  Statutes,  and  embracing  Common  Law,  Chan- 
cery, Bankruptcy,  Criminal  Law,  Probate  and  Divorce,  and  Convey- 
ancing. By  FREDERICK  WILLIAM  HEAD,  of  the  Inner 
Temple,  Student-at-Law.    Demy  8vo.     1877.  NO,  U.  6d, 

Lynches  Statute  Law,  for  the  use  of  Students  for  the  Incor- 
porated Law  Society's  Examinations.    1870,  U.  ;  1872,  U. ;   1873, 
l8.6d.;  1874,  U  ;  1875,  U.;  1876, 1<. ;  1877,  1«. ;  Net,  tewed, 
*Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 
complete  volumes,  and  supplied  immediately  on  publication. 

*The  Revised  Edition  of  the  Statutes,  prepared 
under  the  direction  of  the  Statute  Law  Committee,  and  published 
by  the  authority  of  Her  Majesty's  Grovemment.     Imperial  8va 

VoL  1. — Henry  III.  to  James  II., 
„   2.— Will.  &  Mary  to  10  Geo.  IIL, 
„    3.— 11  Geo.  III.  to  41  Geo.  IIL, 
„    4.— 41  Geo.  IIL  to  51  Geo.  IIL, 
„    6.-52  Geo.  IIL  to  4  Geo.  IV., 
„    6.-5  Geo.  IV.  to  1  &  2  WiU.  IV., 
„    7.-2  &  8  Will  IV.  to  6  &  7  Will  IV., 
,,    8.— 7  Will.  rV.  &  1  Vict,  to  5  &  6  Vict,  1837-1842 
„    9.-6  &  7  Vict,  to  9  &  10  Vict.,       ' 
„  10.— 10  &  11  Vict,  to  13  &  14  Vict., 
„  11.— 14  &  15  Vict,  to  16  &  17  Vict., 
„  12.  -17  &  18  Vict,  to  19  &  20  Vict, 
„  18.— 20  Vict,  to  24  &  25  Vict, 
„  14.— 25  &  26  Vict  to  28  &  29  Vict, 

*^*  Volume  XV.  in  preparation. 

♦Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Session  of  1877.  Fourth  Edition,  imperial  8vo. 
1878.  IL  9«. 

*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stevens  Sl  Sons. 

*^*  All  standard  Law  Worht  are  kept  in  Stock,  in  law  calf  and  other  bindingg. 
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1770-1800  . 
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1801-1811  . 
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1812-1823  . 

1  5 

0 

1824-1831  . 

1  6 

0 

1831-1836  . 

1  10 

0 

1837-1842  . 

1  12 

6 

1843-1846  . 

1  11 
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1  7 
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0 
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TORTS. — Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."  Fourth  Edition.  By  F.  S.  P. 
WOLFERSTAN,Eaq.,BarriBter-at-Law.  KoyalSvo.  1873.  IZ.  18«. 

TRADE  MARKS.^Rules  under  the  Trade  Marks'   Re- 

•      gistration  Act,  1875  (by  Authority).  Sewed    Net.U, 

Mozley's   Trade    Marks   Registration. — A  Concise 

View  of  the  Law  and  Practice  of  Begistration  of  Trade  Marks,  as 

altered  by  the  Trade  Marks  Begistration  Act,  1875,  and  Amended 

Act,  1876,  and  the  DedsionB  thereon.     With  an  Appendix  con- 

taining  a  copy  of  the  above  Acts  and  Bules,  with  Directions  for 

Begistration,  &c.     Also  the  MerchandiBe  Marks  Act,   1862.     By 

LIONEL  B.  MOZLEY,  SoUdtor.     Crown  8vo.    1877.         8«.  6d 

**  Mr.  Mozley  has  done  hia  work  well,  and  hit  book  fUmishea  a  very  intelligible  guide 

(o  a  very  abstrose  subject** 

Sebastian  on  the  La-w  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Begistration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  Precedents  of  Injunctions,  &c. ;  The  Trade  Marks  Begis- 
tnition  Acts,  1875 — 7,  the  Bulea  and  Instructions  thereunder; 
The  Merchandise  Marks  Act.  1862.  and  other  Statutory  enact- 
ments; and  The  United  Stales  Statute,  1870  and  1875,  and  the 
Treaty  wiih  the  United  States,  1877  ;  and  the  New  Bules  and 
'  Instructions  issued  in  February,  1878.  With  a  copious  Index. 
By  LEWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  of  Lincohi's 
Inn,  Esq.,  Barrister-at-Law.     8vo.     1878.  14«. 

**  If  r.  SebitBtian  has  w^ritten  the  fullest  aud  most  mHihodical  book  on  trade  marks 
which  has  appeared  in  Eogland  since  the  paMlag  of  the  Trade  Marks  Keglatration 
Acta.*'— Trade  Marka,  June,  1878. 

*"  Viewed  as  a  compilation,  the  book  leaves  little  to  be  desired.  Viewed  as  a  treatise  on 
a  sabject  of  growing  importance,  it  al«o  strikes  as  asbeing  well,  and  at  any  rate  carefully 
executed."— Z.ai9  Journal^  March  80th,  1878. 

"Mr.  Sebastian's  book  is  a  carefUl  statement  of  the  law.  .  .  .  there  Lb  a  full  appen- 
dix of  forms  and  statnteo,  a  g^ood  table  of  cases,  and  a  complete  index."— £010  Timu. 

Trade  Marks'  Journal.— 4to.  Sewed.  (latued  weekly.) 
No»,  1  to  141  are  now  ready.  Net,  each  It. 

Index  to  Vol  I.  (Nos.  1—47.)  Net,  Zs. 

Ditto,  Vol  IL  (Nos.  48—97.)  Net,  3«. 

Wood*s  La\Ar  of  Trade  Marks.— Containing  the  Mer- 
chandise Marks*  Act,  1862,  and  the  Trade  Marks'  Begistration  Act, 
1875 ;  with  the  Bules  thereunder,  and  Practical  Directions  for 
obtaining  Begistration ;  with  Notes,  full  Table  of  Cases  and  Index, 
iy  J.  BIGLAND  WOOD,  Esq.,  Barrister-at-Law.  12mo. 
1876.  5s. 

TRAMWAYS.— Sutton's  Tramway  Acts.— The  Tramway  Acts 
of  the  United  Kingdom,  with  Notes  on  the  Law  and  Practice,  and 
an  Appendix  containing  the  Standing  Orders  of  Parliament,  Bnles 
of  the  Board  o£  Trade  relating  to  Tramways,  and  Decisions  of  the 
Eeferees  with  respect  to  Locus  Standi.  By  HENBY  SUTTON, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.     Post  8v-o.     1874.       12s. 

USES— Jones  (W.  Hanbury)  on  Uses.— 8vo.    1862.        7*. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— A  Treatise  on  the  Law  and  Practice  relating  to  Ven- 
dors and  Purchasers  of  Beal  Estate.  By  J.  HENRY  DART,  of 
Linooki's  Inn,  Esq..  one  of  the  Six  Conveyancing  Counsel  of  the 
High  Court  of  Justice,  Chancery  Division.  Fifth  Edition.  By 
the  AUTHOB  and  WILLIAM  BARBER,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.    2  vols.     Royal  8vo.     1876.  S/.  13«.  6rf. 

"  A  standard  work  like  Mr.  Dart's  is  beyoad  ail  praise.  *'~79^  Law  Journal. 

*«*  All  Law  Reports  arc  kepi  in  Stock,  in  law  calf  and  other  bindings. 
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VICE.— Amos  (Professor  Sheldon)  on  the  La^ws  for 
the  Regulation  of  Vice. — A  comparative  Survey  of  L*« 
in  Force,  for  the. Prohibition,  Regulation,  and  Licensing  of  Vice  in 
England  and  other  Countries.  With  an  Appendix  giving  the  teit 
of  Iawb  and  Police  Reg^ations  as  they  now  exist  in  Sngland,  in 
British  Dependencies,  in  the  chief  towns  of  Continental  Kumpe, 
and  in  other  parts  of  the  world ;  a  predse  narrative  of  the  pasang 
of  the  English  Statutes;  and  an  Historical  Account  of  English 
Laws  and  Legislation  on  the  subject  from  the  earliest  times  to  the 
present  day.  By  SHELDON  AMOS,  M.A.,  Barrister>at-Law  and 
Professor  of  Jurisprudence  in  University  College,  London.  Sva 
1877.  IS* 

WATERS.— Woolrych  on  the  La^w  of  ^VatePS. — Including 
Rights  in  the  Sea,  Rivers,  Canals,  &c    Second  Edition.    8vo.    1851. 

GoddaPd.—  Vide  **  Easements. "  "^^^  ^^'• 

WILLS,— Montriou.—Wde  « Indian  Law." 

Ra>Arlinson*s  Guide  to  Solicitors  on  taking  In- 
structions for 'W^ll  Is. — 8vo.    1874.  4*. 

Theobald's  Concise  Treatise  on  the  Construc- 
tion of  Wills.— With  Table  of  Cases  and  Fulllndex.  By 
H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Bairister-at-Law, 
and  Fellow  of  Wadham  College,  Oxford.     Svo.     1876.  1^ 

*'  Mr.  Theobald  has  certainly  giTen  eridenoe  of  eztensiTe  investigatioD,  oonadesitioaB 
labour,  aDd  clear  exposidon."— low  Magatint^  May,  1877. 

"WedeeiTB  to  record  our  decided  Impresiiop,  i^er  a  somewhat  eaieftilezamiiialios, 
that  this  is  a  book  of  great  ability  and  value.  It  boars  on  every  pag«  tiaoea  of  care  aad 
sound  judgment.  It  is  certain  to  prove  of  great  practical  nseftunos,  for  it  Bupplies  a 
want  Which  was  beginning  to  be  distinctly  felt."— 5olic0or«*  JmnnuA^  February  84, 1877. 

"  His  arrangement  being  good,  and  Us  statement  of  the  effect  of  tiie  ^cisloiis  bedbair 
clear,  his  work  cannot  fall  to  be  of  practical  utilitv,  and  as  such  we  can  conunend  it  to  the 
attention  of  the  profession.**— Iat0  nmei,  Decemoer  23,  ls76. 

**  It  is  remarkably  well  arranged,  aad  its  contents  embraoe  all  the  principal  headson 
the  subject"— I<n0/otinia<,  February  S,  1877. 

Williams.— Fide  "  Executors." 

WINDOW   LIGHTS.— Woolrych.— Fide  "Lights." 

W  RONQS.—  Fide  "Torts." 
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The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 


AU  Standard  Law  Works  kept  in  stock  in  Library  Bindings. 


LIBRAKIES    PUECHASED    OR   VALUED. 


A  Large  Stock  of  Second  Hand  Reports  and 

Text  Books  on  Sale. 


PKIVATE  ACTS  OF  PARLIAMENT: 

The  Publishers  of  this  Catalogue  possess  the  largest 
known  Collection  of  above  (including  Public  and  Local), 
and  can  supply  single  copies  commencing  from  a  very 
early  period. 
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mW  WOEKS  AUD  NEW  EDITIONS. 


Archbold's  Practice  in  the  Queen's  Bench,  Con^- 
nnon  Pleas,  and  Exchequer  Divisions  of  tlie 
High  Court  of  Justice.— Thirteenth  Edition. 

Chalmers'  Digest  of  the  La>w  of  Bills  of  Exchange, 
Promissory  Notes,  Checks,  <Scc.  By  M.  J).  JSL  & 
Chaimen,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.     {In  the  prtaa^ 

Chitty'S  Form S.— Eleventh  Edition.  By  Thxmat  C%»ttya&d  Thomas 
WilUt  Chitty,  Esqrs. 

Churchill's  Sheriff  Law.~By  Cameron  CKurchtU,  of  the  Inner 
Temple,  and  A.  Carmichael  Bructj  of  Lincoln's  Inn,  Esqra.,  Barristers- 
at-Law.  {In  the  prea,) 

DanieU's  Chancery  Practice.— Sixth  Edition. 

Daniells'  Forms  and  Precedents  of  Proceedings 
in  the  Chancery  Division  of  the  High  Court  of 
Justice  and  on  Appeal  therefrom;  with  Pmctical 
Notes,  forming  a  complete  guide  to  the  Practice  of  the  Chancery 
Division  of  the  High  Court  and  of  the  Courts  of  Appeal  Being  the 
Third  Edition  of  "  Daniella*  Chancery  Forms."  By  W,  H.  Vfsohn^ 
Ksq.,  Student  and  Holt  Scholar  of  Gray's  Inn.     {JReadyinafcwday9,i 

Dixon's  Law  of  the  Farm.— Fourth  Edition.  By  Henry 
Perkint,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.     {In  ike  preta.} 

Foster's  Joint  Ownership  and  Partition  of  Real 
Estate.  By  Edicard  John  Foster,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.     {In  the  Press.) 

Greenwood's  Recent  Real  Property  Statutes. 
Comprising  those  pasfftd  during  the  years  1874-1877  incluMve;  Con- 
Bolidated  with  the  Earlier  Statutes  thereby  amended.  With  Copious 
Notes.  By  Harry  Greenwood,  M.A.,  of  Lincoln's  Inn,  Eeq.,  Barnster- 
at-Law.     {In  the  press, ) 

Lo-wndes'  Law  of  General  Average.— English  and 
Foreign.  Third  Edition,  By  Richard  Lowndes.  Author  of  "The 
Admiralty  Law  of  CoIliidonB  at  Sea."     (In  the  press.) 

Pitt  -  Lewis*  County  Court  Practice.  —  A  complete 
Practice  of  the  County  Courtsi,  including  Admiralty  and  Bank' 
ruptcy,  embodying  the  Act,  Rules,  Forms,  and  Costs,  with  Table  of 
Cases  and  full  Index.  By  G.  Pitt-Lewis,  of  the  Middle  Temple  and 
Western  Circuit,  Esq.,  Barrister-at-Law,  sometime  Holder  of  the 
Studentships  of  the  Four  Inna  of  Court, 

Prideaux's  Precedents  in  Conveyancing;  With  I>i8. 
sertations  on  its  Law  and  Practice.  Ninth  Edition.  By  Frederick 
Prideaux,  late  Professor  of  Real  and  Personal  Property  to  the  I&na  of 
Court,  and  John  Whitcombe,  Esqrs.,  Barriaters-at-Law. 

Scott's  Costs.— Fourth  Edition.  By  John  Scott,  of  the  Inner  Temple, 
Esq.,  Barriater-at-Law.     {In  tJie  Press.) 

Seton's  Forms  of  Decrees,  Judgments,  and  Orders 
in  the  High  Court  of  Justice  and  Courts  of 
Appeal.  Fourth  Edition.  In  2  vola.,  royal  8vo.  {VoL  IL  in 
the  press.) 

"Williams'  La  w  of  Executors  and  Administrators. — 
A  Treatise  on  the  I^aw  of  Executors  and  Administrators.  Eighth 
Edition.  By  Walter  Vaughan^  Williams  and  Roland  Vavghan  WtUiamg, 
Esqs.,  Barristers-at-Law.     2  vols.     Hoyal  8vo.     {In  the  press.) 
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Amould  on  the  Law  of  Marine  Insurance.     Fifth   fJdition. 

By  DAVID  MACLACHLAN,  Esq.,  BMrirter-at-Uw.    2  vols.    Ro^al  8«o.    Wi . 
PHce  3/.  doth, 

Ooddard'8  Treatise   on  the  Law  of  Easements. — Second 

Sdition.  Bj  JOHN  LEYBOURN  OODDAED,  of  the  Middle  Templa,  Bu  Bbf^ 
ritter.Bt.Lftw.    Demy  800.    1877.    Price  168.  cloth, 

**  NowhoTd  bM  the  sobject  been  treated  no  rxhaontivolj,  and  vo  may  add,  ao  aeiutiflaa]|j,  m 
by  Mr.  Ooddard.  We  recommend  it  to  the  most  cuntf ol  study  of  the  Uw  Btadeot,  as  v«i]  mtit^ 
library  of  (he  PraotiUoner."— Zato  Tinm. 

Pollock's    Digest     of    the    Law    of    Partnership  — By 

FREDERICK  POLLOCK,  of  Lmooln'e  Inn,  Esq.,  BAmBter.atlAir.     Auttw  ef 

*'  Prlnoiplaa  of  Contxaot  at  Law  and  in  Equity/'  Demp  8vo.  1877.  Price  8^  6eK.  doik. 

"  Mr.  PoUock'i  work  appears  eminently  taiiBfactory     ...     the  book  ie  pcBSseiiwtliy  c 

design,  scholarly  end  complete  in  exBoation.**— Saturday  Remeie,  May  6, 1877. 

Morgan's  Acts  and  Orders,  1876. --The  Statutes,   General 

Orders,  and  Rules  of  Goort  relating  to  the  Practice,  Pleading,  and  Juiiadietian  ef 
ihe  Supreme  Court  of  Judicature,  partionluiy  with  reference  to  the  Cfasoosfy 
Diviiion  and  the  Actions  aasigned  thereto.  With  Copious  Notes.  Fifth  Editvttu 
Carefully  revised  and  adapted  to  the  new  Practice.  By  GEORGE  OSBORNE 
MORGAN,  M.P.,  one  of  Her  Mi^est/s  Counsel,  and  CHALONER  WILLIAM 
CHUTE,  of  Linoohi's  Inn,  Barrister-at-Law,  and  late  Fellow  of  Magdalen  CoUeM, 
Oxford.    Demv  8vo.    1876.    Price  II.  10s.  cloth, 

"This  new  edition  will  malntsin  and  enhance  the  high  reputation  dssenredly  gained  by  the 
orlgfaial  work.**— low  MagagkUt  February,  1877. 

*'  This  edition  of  Mr.  Morgan^s  treatise  mnut,  we  bellere,  be  the  most  popular  with  tiie  pritfmmiiei  " 
-~£ffie  Ttmeit  December  9,  1876. 

Williams'  Law  and  Practice  in  Bankruptcy Comprising 

the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy  Repeal  and  InsolTent  Court 
Act  of  18(89,  and  the  Rules  and  Forms  made  under  those  Acts.  Second  JBdition.  By 
ROLAND  VAUGHAN  WILLIAMS,  of  Lincohi's Inn,  and  WALTER  VAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  assisted  by  Francis  Hallktt  Habdcastlb,  <rf 
the  Inner  Temple,  Esqrs.,  Barristers-at-Law.    Demy  Sro.    1876.    Price  IL  Se.elotk. 

**  It  would  be  oliBcuU  to  speak  in  terms  of  undue  praise  of  th'  present  work The 

profession  has  now  one  of  the  best.  If  not  the  best,  treatise  on  the  Iaw  of  Bankruptey.  * 

Greenwood's  Manual  of  Conveyancing, — A  Manual  of  the 

Practice  of  ConTeyancing^  showing  the  present  Practice  relating  to  the  dai^  roatiiie  ' 

of  Conveyancing  m  •Solicitors'  Offices.  To  which  are  added  ConoiBe  Common  Fonns 
and  Precedents  in  Conyeyancing,  Conditions  of  Sale,  Conveyances,  and  all  oUier 
Assurances  in  constant  use.     Fifth  Edition.     By  H*  N.  CAPEL,   B.A.,  LL.B.,  »| 

Solicitor.    Demy  8t>o.    1877.    Price  Iba.  cloth. 

"  the  Information  under  these  beads  is  Just  of  that  ordinary  practical  kind  which  is  learned  fruas 
experience,  and  is  not  to  be  gathered  Irom  treatises.  A  careful  stadv  of  these  pages  wooid 
probably  arm  a  dUigent  clerk  with  as  much  uscfiil  knowledge  ss  he  mlfpit  otherwise  take  yi»n  i 

of  desultory  questioning  and  observing  to  aoquire." — Solieilon'  Journal.  ' 

Wharton's  Law  Lexicon,  or  Dictionary  of  Jurisprudence,        |l 

Explaining  the  Technical  Words  and  Phrases  employed  in  the  seyeral  Departments  j 

of  fJnglish  Law ;  including  the  various  Legal  Terms  used  in  Commercial  Buaineee ;  J 

with  an  Explanatory  as  well  as  Literal  translation  of  the  Latin  Maxims  contained  in  V 

the  Writings  of  the  Ancient  and  Modem  Commentators.     Sixth  SditiGn.    Revised  • 

in  accordance  with  the  Judicature  Aote,  by  J.  SHIRESS  WILL,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.    Super-royal  Htio.    1876.    Price  21.  2i.  cloth. 

"  iLs  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  edition  of '  Whaitan's 
Law  Lwdcon '  which  Atr.  Shireas  Will  has  produced,  must  supersede  all  former  issues  of  that  well- 
known  work.*'— law  Magazine  and  Revieir,  Anfcnet,  1876. 

FitzOerald's  Puhlic  Health  and  Kivers  Pollution  Prevention 

Acts. — ^The  Law  relating  to  Public  Health  and  Local  Government,  as  contained  in  tlie 
Public  Health  Act,  1876.  With  Introduction  and  Notes  showing  all  the  Alterations  in 
the  Existing  Law ;  with  References  to  all  the  Cases  Decided  on  Sections  of  Former  Acts, 
which  are  re-enacted  in  this  Act,  together  with  a  Supplement  containing  "Thk  RnrcBtt 
Pollution  Pkkventiok  Act,  1876.**  With  Exple^tory  Introduction,  Notes,  Oases, 
and  Index.  J^  GERALD  A.  R.  FITZGERALD,  of  Lincoln's  Inn,  Esq.,  Barriafeer-a*- 
Law.  Royal  8vo.  1876.  Price  II.  U.  cloth. 
%*  The  Supplement,  containing  "The  Riyers  PoLLtrriOM  Pkbvbmtion  Act,  1876;*' 


may  be  had  separately.    Price  Zs.  6d.  clotK 
**  Mr.  O.  A.  B.  PitsGerald  was  emploved  by  the  Government  in  the  pieparatkm  of  the  Act  of 
1876,  and  is  tberelore  specially  well  fitted  to  comment  upon  its  provisions  ana  discass  the  judicial 
decisions  which  have  bean  engrafted  on  the  Older  statntee  incorporated  In  it"— AiB  MmB  Gaum, 
April  8i|  1876.  I 

L F 


*«*  See  alto  Caialoffue  at  end  of  thU  Volume. 


STEVENS  AND  SONS,  119.  CHANCERY  LANE,  W.C. 

Stone's  Practice  for  Justices  of  the  Peace ,  Justices'  Clerks 

Mid  SoUoiton,  at  Petty  mnd  Spedal  Sessions  in  Summary  Matters  and  Indictable 
Offences,  with  a  List  of  Summary  Convictions  and  of  matters  not  Criminal ;  with 
Forms.  Eighth  EdiHon,  By  THOMAS  SIRRELL  PRITCHAHD,  Esq.,  Barrister- 
at-Law,  Recorder  of  Wenlock.    Demy  8vo.    1877.    Price  l^  108.  doth. 

*'  Having  |(one  carefUly  through  it,  we  can  recttnimend  it  wttli  confliienoe  to  the  nmnoroas 
body  of  our  rpsdera  who  are  dailj  Interested  in  the  rabject  to  which  it  relates.  "-^AoUetton*  J<mnuU, 
Ueoember  8,  18X7. 

Theobald  on  Wills. — A  Concise  Treatise  on  the  Construction 

of  Wills,  with  Table  of  Cases  and  fall  Index.  Bj  H.  S.  THEOBALD,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  Fellow  of  Magdalen  College,  Oxford.  Demp 
Svo.    1876.    Price  11.  cf<fth. 

*'  This  is  a  book  of  great  ability  and  valae.  It  bears  on  erery  psge  traces  of  care  nad  sound 
jodffment.  It  is  c<«rtafn  to  prove  of  great  practical  aserolBess,  for  it  sappllos  a  want  which  ws^ 
betdnniug  to  be  distinctly  te\t.**~SoliciU>nr  Journal,  February  14, 1877. 

Bussell's  Treatise  on  Crimes  and  Misdemeanours. — Fifth 

SdiHon.  By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Migesty's  Counsel.  3  vole. 
Royal  Qvo.    1877.    Price  51.  lbs.  6d.  cloth. 

**  We  may  ssfely  asMft  that  the  fifth  editloa  of  *  BosseU  on  Crimes'  has,  under  the  carefhl  hand 
of  Mr.  l*rencice.  fnlly  reached  the  standsrd  attained  to  by  the  preceding  editions.*'— law /oamal, 
January  27, 1877. 

**  No  more  trastwnrthy  authority,  or  more  ezhaostiTe  expositor  than  '  Romell'  can  be  consolted." 
—Law  Magazine,  February,  1877. 

'*  We  Rre  amaked  at  the  patienre,  industry  and  sldll  which  are  exhibited  in  theooUeotlon  and 
arraDKomcnt  of  all  this  mass  of  learning.*— 2%<  Timet,  Ueoember  S6, 18T6. 

Boyd's  Merchant  Shipping  Laws ;  being  a  consolidation  of 

all  the  Merchant  Shippuig  and  Passenger  Aets  from  1854  to  1876  indnsiTe ;  with 
Notes  of  all  the  leading  English  and  American  Cases  on  the  snt^jects  affected  by 
Legislation,  and  an  Appendix  containing  the  New  Rnles  issued  in  October, 
1876 ;  forming  a  coinplete  Treatise  on  Maritime  Law.  B^  A.  C.  BOYD,  LL.B. 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and  Midland  Cirouit.  Demf/  Svo.  1876* 
Price  11.  5s.  doth. 

Addison  on  Contracts.— Being  a  Treatise  on  the  Law  of 

Contracts.  By  C.  O.  ADDISON,  Esq.,  Author  of  the  '*  Law  of  Torts."  Seventh 
EdUum.  By  L.  W.  CAVE,  of  the  Inner  Temple,  Esq.,  Banister-at-Law,  Keoorder 
of  Lincobi.    Roval  8«o.    1876.    Price  11. 18f.  doth, 

'<  At  present  this  is  by  far  the  best  book  upon  the  Law  of  Oontrs«t  potsened  by  the  profession ; 
and  it  IS  a  thoroughly  prsctical  book.*— jLow  2lnM». 

Bogers'  Elections,   fiegiBtration,  and  Election  Agency, 

with  an  Appendix  of  Statutes  and  Forms.  Twdfth  Edition.  By  F.  S.  P. 
WOLFEBSTAN,  Esq.,  BaiTiBter.at.Law.    12iiu>.    1876.    Price  12. 10».  doth. 

'*The  book  maintains  its  leputatioD  as  a  well  amnged  ma^xtne  of  all  the  snthorities  un  the 
subject"— JLaw  Journal,  August  19, 1HT6. 

Braithwaite's  Oaths  in  the  Snpreme  Court  of  Judicature.— 

A  Manual  for  the  Use  of  Commissioners  to  Administer  Oaths  in  the  Snpreme  Conrt 
of  Jndicatore  in  England.  Part  I.  containing  practical  information  respecting  their 
Appointment,  Designation,  Jurisdiction,  and  Powers.  Part  II.  comprising  a  collec- 
tion of officiallyrecognised  Forms  of  Jurats  and  Oaths,  with  Explanatory  Observa- 
tions. By  T.  W.  BBAJl'HWAITE,  of  the  Kecord  and  Writ  Clerks'  Othce.  Fcap. 
8vo.    1876.    Price  ie.Gd.  doth. 

*'The  work  wHl,  we  doabt  not,  become  the  recogniied  guide  of  GommlsBioners  to  admiuister 
oaths.** -SirfJcltor^  Journal,  May  6, 1876. 

Thring's  (Sir  H,)  Joint  Stock  Companies  Law.— The  Law 

and  Practice  of  Joint  Stock  and  other  Public  Companies,  indnding  all  the  Statutes, 
with  Notes,  a  Collection  of  Precedents  of  Memoranda  and  Articles  of  Association, 
and  all  the  other  Forms  required  in  Making,  Administering,  and  Winding-up 
Companies.  By  SIB  HENRY  THBINO,  K.C.B.,  the  Parliamentory  Counsel. 
Thiid  Edition,  considerably  enlarged,  with  aU  the  Cases  brought  down  to  the  present 
time.  By  OEBALD  A.  B.  FIl'ZOE&ALD,  of  Lincoln's  Inn,  Ksq.,  Barrittter-auLaw, 
and  Fellow  of  St.  John's  College,  Oxford.    ISmo.    1875.    Price  il.  d^ifh. 

**  This,  ss  the  work  of  the  original  drsogbtsman  of  the  CMBpsnies  Act  of  1961  and  well-kn<iwn 
Parliamentary  ooansel,  Sir  Henry  Thrtaig,  Is  natarsJly  the  highest  authority  on  tbe  sobject."-  The 
Hums;  April  «1, 1876. 

Leake  on  Couf^  —  \rj  Digest  of  the  Law  of 

Contracts,  bein  lents  of  the  Lsw  of  ContrMts."     By 

STEPHEN  MABTI^  nl.    Demy    8vo.    1878.    (n>.1440). 

Price  £1  18s.  doth 
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